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ll. T. COGHLAN VS. SOUTH CAROLINA RAILROAD CO. ET AL. 1 


Unirep STatTres OF AMERICA, | 
District of South Carolina. jf 


In the Cireuit Court, Fourth Circuit. 


At a circuit court of the United States for the fourth cireuit in 
and for the district of South Carolina, begun and holden at Charles- 
ton, in the district aforesaid, on the first Monday in April, 1585, 
before the judges of the said United States cirevit court for the dis- 
trict of South Carolina, holding said circuit court according to the 
form of the act of Congress in such cases made and provided, the 
following proceedings were had: 


Us. 
Tue Sourn CaroirixA Raitroap Company et al., De- 
fendants. 


Henry Thomas CoGunanx, Complainant, ) 
©. 
f In Equity. 


Be it remembered that heretofore, to wit, on the fourth day of 

April, 1581, the said Henry Thomas Coghlan, complainant, im- 

pleaded the said South Carolina Railroad Company e¢ al., de- 

b fendants, in a bill of complaint, relief, &e., which billis in the 
words ond tenor following: 


THe STATE OF SoutTu CAROLINA, | 
County of Charleston. j 


Court of Common lleas. 


iienry Tuomas CoGuLan, Plaintif, 
against 

‘Tur Soutu Canouina Rattnoap Company, Li. Pinckney WALKER 
and James M. Calder, John Ianckel, Robert Adger, and Benja- | 
min I. Tluger; David Mordecai and J. Randolph Mordeeai, ; 
Copartners under the Firm Name and Style of Mordecai 
and Company; George Parsons, Leslie Chase, J. C. Maybin, 
Charles Macbeth, The People’s Savings [nstitution, C. E. Bryan, 
George Ballard, and John Clarence Cochran, Detendauts, 


Sunimons for Lelief (Complaint Served). 


To the defendants, The South Carolina Railroad Company, H. Pinck- 
ney Walker and James M. Calder; Jolin ILanckel, Robert Adger, 
and Benjamin IF. Huger; David Mordecai and J. Randolph Mor- 
decai, copariners under the firm name and style ot Mordecai and 
Company ; George Parsons, Leslie Chase, J. C. Maybin, Charles 
Macbeth, The People’s Savings Institution, C. Ek. Bryan, George 
Ballard, and John Clarence Cochran: 

2 You are hereby summoned and required to answer the 

complaint in this action, of which a copy is herewith served 
upon you, and to serve a copy of your answer to the said complaint 


| —, 2 
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on the subseriber at his office, Bank of Charleston building, Broad 
street, in the city of Charleston, county and State afores aid, within 
twenty days after the service hereof, exclusive of the day of such 
service; and if you fail to answer the complaint within the time 
aforesaid the plaintiff in this action will apply to the court for the 
relief demanded in the complaint. 
T. W. BACOT, 
Plaintij’s Attorney. 
Dated Charleston, So, Ca., August 28, 1880. 


[r.s.] JNO. TL. OSTENDOREEF, CLC. P. 


O Tue Spare ov Soutn Carona, \ 
County of Charleston. f 


In the Court of Common Pleas. 


Hexry Thomas CoGunan, Plaintiff, a 
against 
Tue Souru Carouina RarLroap Company, H. PINCKNEY WALKER 
and James M. Calder; John Hanckel, Robert Adger, and ben- 
jamin I. Huger; David Mordecai and J. Randolph Mordeeai, 
Copartners under the Firm Name and Style of Mordecai & Co.; 
George Parsons, Leslie Chase, J. C. Maybin, Charles Macbeth, 
The People’s Savings Institution, C. E. Bryan, George Ballard, 
and John Clarence Cochran, Defendants. | 


7 


Complaint. 


The plaintiff above named, complaining on behalf of himself and 
all others the creditors ef the South Carolina Railroad Company 
holding bonds of “ The Louisville, Cincinnati and Charleston Rail- 
road Company,” hereinafter referred to, who shall in due time come 
in and seek relief by and contribute to the expenses of this action, 
alleges : 

I. That the South Carolina Railroad Company, one of the defend- 

ants above named, is a bedy politic and corporate by and 
4 under certain acts of the General Assembly of the State of 
South Carolina, as follows: 

“]. The General Assembly of the State of South Carolina, by an 
act (ratified (S Stat., 554) the 19th day of December, A. D. 1827, and 
entitled ‘An act to authorize the formation of a company for con- 
structing railroads or canals from the city of Charleston to the towns 
of Columbia, Camden, and Hamburgh’), authorized the formation 
of a corporate company for the construction of a railroad or a canal, 
or a railroad and canal, from the city of Charleston, on the most 
practicable routes, to cach of the towns of Columbia, Camden, and 
Hamburgh, and so forth, the said company to be called ‘ The South 
Carolina Canal and Railroad Company; which said act was 
amended by subsequent acts, to wit, an act ratified the 50th day of 
January, A. D. 1828, and entitled (8 Stat., 555) ‘An act to amend 
an act entitled “An act to authorize the formation of a company for 


, 
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constructing railroads or canals from the eity of Charleston to the 
towns of Columbia, Camden, and Ilamburgh :’” an act ratified the 
20th (S Stat., 380) day of December, A. D. 1852, and entitled ‘An 
act concerning the South Carolina Canal and Railroad Company, 
and an act ratified the 19th dav of (S Stat., 584,) December, A. D 
1835, and entitled ‘An act concerning the South Carolina Canal and 
Railroad Company.’ 
o “2. The General Assembly of the State of South Carolina, 
by an act (ratified (S Stat., 406) the 19th day of December, A. D. 
1835,and entitled ‘An act to cause surveys for a railroad between Cin- 
cinnati and Charleston’), appropriated the sum of ten thousand dol- 
lars for the purpose of making a full examination and survey of the 
country between the Ohio river near Cincinnati and the railroad 
projected by the South Carolina Canal and Railroad Company ; 
and also by an act (ratified the same day, to wit, the said 19th day 
of December, A. D. (S Stat., 409) 1835, and entitled ‘An aet to in- 
corporate the Cincinnati and Charleston Railroad Company’) au- 
thorized the formation of a company to be ealled *‘ The Cincinnati 
and Charleston Railroad Company, and to have, when formed, cor- 
porate existence in perpetuity. 

“3. By an act (ratified the 21st day of December, A. D. 1856, and 
entitled (8 Stat., 96) ‘An act to confer banking privileges on the 
stockholders of the Louisville, Cincinnati and Charieston Railroad 
Company on certain terms and conditions ’) the name of the said 
‘The Cineinnati and Charleston Railroad Company’ was changed 
to ‘The Louisville, Cineinnati and Charleston Railroad Company.’ 

“4d. By an act (ratified the 19th day of December, A. D. 1545, and 

entitled (11 Stat., 295) ‘An act to change the name and style 
b of the “Louisville, Cineinnati and Charleston Railroad Com- 

pany and to provide for uniting therewith the South Caro- 
lina Canal and Railroad Company, and for other purposes therein 
mentioned’) the name and style of the said * The Louisville, Cin- 
cinnati and Charleston Railroad Company’ was changed to ‘ The 
South Carolina Railroad Company.” 

And the said plaintiff alleges that the said South Carolina Canal 
and Railroad Company has, since the said Ith day of December, 
1843, become merged in the said South Carolina Railroad Company, 
and all the rights. privilegs, and property belonging to the said 
South Carolina Canal and Railroad Company have vested in and 
now belong to the said South Carolina Railroad Company. 

I]. That under and by virtue of an act of the General Assembly 
of the State of South Carolina (ratified the 20th day of December, 
1837, and entitled “An act to lend the credit of the State to secure 
any loan which may be made by the Louisville, Cincinnati and 
Charleston Railroad Company, and for other purposes,” Gth Stat. 
571) and an act amending the same (ratified the 19th day of Deeem- 
ber, 1838, 6 Stat., 604) the said Louisville, Cincinnati and Charleston 

Railroad Company issued its bonds for the sum of four hun- 
7 dred and lifty thousand pounds (£450,000) sterling or there- 
abouts, redeemable on or before the first day of January, 
1866, and bearing interest at the rate of five (5) per centum per an- 
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num, payable semi-annually, upon all of which bonds the guarantee 
of the State of South Carolina was duly endorsed, as provided in 
said last-mentioned acts. 

III. That it was provided by the said act of December 20, 1837 
that as soonasany of said bonds should be issued by said company and 
have the guarantee of the State endorsed thereon as aforesaid “ the 
whole estate, property, and funds within the State which the said 
company may then possess or shall afterwards acquire shall thence- 
forth stand pledged aiid mortgaged to the State, without any further 
act or deed on the partof the company, for the faithful and punctual 
performance on part of the said company of such contract In 
priority and preference of any other debt which the said company 
may then or at any other time owe.” 

IV. That the said plaintiff is the holder and Jona fide owner of 
eighteen (18) of the bonds aforesaid, to wit: 

1. Bond No. 18, dated December $1, 1858, conditioned for £500 


sterling. 
2. Bond No. 19, dated December 31, 1838, conditioned for £500 
sterling. : 
S 5. Bond No. 20, dated December 351, 1838, conditioned for 


£500 sterling. 
4. Bond No. 21, dated December 31, 1855, conditioned for £500 


sterling. 
5. Bond No. 22, dated December 31, 1838, conditioned for £500 
sterling. 


6. Bond No. 25, dated December 31, 1838, conditioned for £500 
sterling. 

7. Bond No. 26, dated December 31, 1838, conditioned for £250 
sterling. 

8. Bond No. 27, dated December 31, 1838, conditioned for £250 
sterling. 

9. Bond No. 28, dated December 51, 1838, conditioned for £250 
sterling. 

10. Bond No. 29, dated December 31, 1838, conditioned for £250 
sterling. 

11. Bond No. 30, dated December 31, 1838, conditioned for £250 
sterling. 

12. Bond No. 31, dated December 31, 1838, conditioned for £250 
sterling. 

13. Bond No. 32, dated December 31, 1838, conditioned for £250 
sterling. 

14. Bond No. 55, dated December 31, 1838, conditioned for £250 
sterling. 

15. Bond No. 5-4, dated December 31, 1838, conditioned for £250 
sterling. 

16. Bond No. 55, dated December 31, 1838, conditioned for €250 
sterling. 

17. Bond No. 86, dated December 31, 1838, conditioned for £2950 

sterlin2. 
J 18. Bond No. 57, dated December 31, 1838, conditioned 
for £250 stecling. 
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On each of which said bonds the aforesaid guarantee of the State 
was duly endorsed according to the provisions of said act of Decem- 
ber 20, 1837, and all of which were made payable, both as to prin- 
cipal and interest, in London, England. 

V. That the principals of the suid bonds held by thesaid plaintill 
as aforesaid became due and payable on the first day of January, 
1866, and that no part thereof has been paid; that the interest on 
said bonds, at the rate of five ~ cent. per annum, which became 
due and payable on January 1, 1865, July 1, 1865, January 1, 1864, 
July 1, 1864, January 1, 1865, July 1, 1865, and January i, 1866, is 
still due and unpaid; that there is also due and unpaid interest on 
suid bonds, at the rate of 7 per cent. per annum, from the Ist day of 
January, 1866, to the Ist day of January, [So5; that there is “ 
due and unpaid a balanee of interest on said bonds, at the rate of 
per cent. per annum, from the Ist day of January, 1565, to the Ist 
day of July, 1879 (an amount equal to 5 per cent. per annum havy- 

ing been paid from time to time), and that there is also due 
10 and unpaid interest on said bonds, at the rate of 7 per cent. 

per annum, from the first day of July, 157; that there ts 
therefore now justly dueand owing to the said plaintiff on the bends 
held by him as aforesaid the sum of six thousand pounds (£6,000) 
sterling, with interest thereon as aforesaid and interest on said in- 
terest from the respective dates at which the same became due. 

VI. That the State of South Carolina (the guarantor on said bonds 
as aforesaid) has taken no steps to protect the said plaintif and 
others, holders of similar bonds, although frequently required so to 
do and notwithstanding the said bonds have been due and payable 
for nearly fifteen years. 

That the said bondholders cannot sue the State of South Carolina 
on her said guarantee, nor can they compel her by any legal means 
to foreclose the said mortgage and take the steps necessary to pro- 
tect them in their rights under the said mortgage, and that they are 
entitled to enforce the payment of their bonds by foreclosing the 
morigage given to the State by the said aet of December 20, 1857, 
“for the faithful and punetual performance on the partof the said 

company of such contract.” 
1] VII. That the defendants above named, to wit, H. Pinck- 

nev Walker and James M. Calder, as trustees; John Hanckel, 
Robert Adger, and Benjamin IF. TTuger, as trustees; David Mordecai 
and J. Raudolph Mordeeal, as copartners under the firm name and 
style of Mordecai and Company ; George Parsons, Leslie Chase, J.C. 
Mavbin, Charles Macbeth, The People’s Savings [nstitation, ©. E. 
Bryan, and George Ballard, have or claim some interest in or Hen 
on the said mortgaged premises accrued since the lien of said mort- 
gage, and that the defendant above named, John Clarence Cochran 
is the holder of certain honds guaranters d by the State of South Caro- 
lina, issued under an act of the General Assembly of the State of 
South Carolina (ratified the 21st day of December, 1565, and entitled 
“An act to lend the credit of the State to secure certain bonds to be 
issued by the South Carolina Railroad Company, and for other pur- 


poses”); that the said plaintill has no knowledge sulticient to form a 
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belief of the amount of such bonds outstanding or by whom (other 
than the said John Clarence Cochran) they are held, and has there- 
fore made him, the said John Clarenee Cochran, a party to this 
action for himself and others, creditors of the same class. Where- 
fore the said plaintiff demands judgment: 
12 Ist. That each of the said defendants and all persons claim- 
ing under them or any of them subsequent to the commence- 

ment of this action may -be foreclosed ef all equity of redemption or 
other interest In said mortgaged premises. 

2d. That the same be sold and the proceeds applied, first, to the 
costs and expenses of this action and then to the payment of the 
amount due on the bonds held by the said plaintiff as aforesaid and 
by others, creditors of the same class, who shall in due time come 
in and seek relief by and contribute to the expenses of this action, 
with interest up to the time of such payment and exchange on Lon- 
don, England. 

3d. And for such other and further relief as may be just and 
proper. 

T. W. BACOTP, 
Plaintiff’s Attorney. 


13 Service of the within summons & complaint accepted this 
28th day of August, A. D. 1880. 
lor H. Pinekney Walker, trustee— 
GO. R. WALKER & 
iH. FE. YOUNG, 
Per G. RR. W. 
Por Bb. F. Huger, trustee— 
b. HW. RUTLEDGE. 
lor People’s S. Institution— 
LORD & INGLESBY. 
For Charles Macbeth— 
BUIST & BUIST. 
lor J. C. Cochran— 
RUTLEDGE & YOUNG. 
For Rob’t Adger & John IHanekel, trustees— 
A. G. MAGRATIHII. 
For A. T. Smythe & T. M. Hanckel— 


lor Mordecai & Co., George Parsons, Leslie Chase, J.C. Maybin— 
BUIST & BUIST. 
I}. 

Sept. D, 15S0. 
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14 In the Court of Common Pieas, Charleston County. 


Henry THomas CoGurian, Plaintiff, 
agaist 

TneSoutru Caronina RAtLRoAD Company, H. Pinckney WALKER 
and James M. Calder; John Hanekel, Robert Adger, and Ben- 
jamin IF. Huger, David Mordeeai and J. Randolpi Morde- 
cai, Copartners under the Name and Style of Mordeeat and 
Company; George Parsons, Leslie Chase, J.C. Maybin, Charles 
Macbeth, The People’s Savings Institution, C. k. Bryan, George 

Ballard, and Jebn Clarence Cochran, Defendants. 


Que oem -oneee emt 


STATE OF SouTH CAROLINA, 
County of Charleston. 


I hereby certify that I served on The South Carolina Railroad 
Company, defendant herein named, in the city of Charleston, in 
said county and State, the summons and complaint in this action, 
by delivering copies thereof to William J. Magrath, as president ; 
James Conner, as solicitor, and J. IL. Fisher, as receiver of said com- 
pany, and leaving the same with them, respectively, on the days 
following, viz: 

Wm. J. Magrath, on the Ist day of September, 1880. 
15 James Conner, on the 2nd day of September, 1SS0. 
J. H. Fisher, on the 29th day of September, 1880. 
C. Ff. BURKE, 
Deputy S.C. C. 


The clerk will place this cause on docket No. 2. 
Jan’y 17, 81. 
T. W. BACOT, 
PUY’s Aly. 


And on summons & complaint (duplicate) the following : 
Received 13 Nov., 1S80, and entered in Writ Book, page 9, same 
day. 
J. W. LANCASTER, S. 2. €o., 
Per T. 


STatre Or Sourn Caronina, t 
Barnwell County, j 
Personally appeared before me J. IL. Stoudemire, who, being duly 
eworn, says that he personally served the within summons and com- 
plaint on the within-mentioned defendant, C. E. Bryan, at his resi- 
dence, in said county, on the ibth day of November, 1880. 


16 J. H. STOUDEMIRE. 


Sworn t6 before me this 17th day of November, 1880. 
WM. G. TYSON, 
Not. Public, So. Ca. 


Se ee ee gon ota emmy Segre aga 40h ieee eee -teeaeneeneamte 
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Costs: 
og SO 25 
__ ER ae 1 50 
ae ema Come 2? OO 
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| Endorsed :| The State of South Carolina, county of Charleston. 

In the court of conimon pleas. Tlenry Thomas Coghlan, plaintiff, 

against The South Carolina Railroad Company, If. Pinekney 

Walker and James M. Calder; John Ianeckel, Robert Adger, and 

Benjamin Ff. Tfuger; David Mordeeai and J. Randolph Mordeeai, 

coparthers under the name and style of Mordecai and Company ; 

George Parsons, Leslie Chase, J.C. Maybin, Charles Macbeth, The 

People’s Savings Institution, C. Ek. Bryan, George Ballard, and 

17 John Clarence Cochran, defendants. Copy. Summons and 

complaint. ‘TT. W. Bacot, plaintiff’s attorney. Filed 28 Aug., 

1880.) Book A 4d. Received Aug. 25, 80. Hugh Ferguson, S. C. C, 
A true copy. 

W. W. SALE, 
[SEAL] C10. P.& GS. 


18 STATE OF Soutu CAROLINA, | 
County of Charleston. j 


Court of Cemmon Pleas. 


Henry Thomas CoGHLan ) 
against 

Tie Sourn Carouixna RAILROAD COMPANY, 
H. Pinckney Walker and James M. Cal- 
der; John Ianckel, Robert Adger, and 
Benjamin I. Inger; Mordecai & Com- { 
pany, George Parsons, Leslie Chase, J. | 
C. Maybin, Cliarles Macbeth, The People’s | 
Savings Institution, (. lk. Bryan, George | 
Ballard, and John C. Cochran. J 


Notice of Appearance. 


Please lo take notice that the defendants, David Mordeeai, J. Ran- 
dolph Mordecai, George Parsons, Leslie Chase, J.C. Maybin, and 
Charles Macbeth, appear in this accion, and that they have retained 
us as attorneys for them therein. 

Dated Charleston, 3. +e September od, LSS. 

Yours, &¢., BUIST & BUIST, 
Defendants Atlorneys, No. 30 Broad Nt. 
To T. W. bacot, plaintifl’s attorney. 


; [ses <a W. W. SALE 
SEAL. .W. SALE, 
Cc. & G. S. 


1 | Mudorsed :| State of South Carolina, county of Charleston. 
Ilenry Thomas Coghlan, plaintiff, against The South Caro- 


THE SOUTH CAROLINA RAILROAD CO. ET AL. 4) 


lina Railroad Company ef al., defendants. Notice of appearance. 
Buist & Buist, defendants’ attorneys. 
I admit due service of the within notice this 3d day of Septem- 
ber, 1880. 
T. W. BACOT, 
Vis Att'y. 
od Sept., 1880. 


20 Tie Stare or Souta CaRrorina, | 
County of Charleston. 


In the Court of Common Pleas. 


Henry Tuomas Coautan, Plaintiff, ) 

against | 

LesLik Cuase, Impleaded with THeSouta CAROLINA | 

Railroad Company; Hl. Pinckney Walker and | 

James M. Calder; John Hanckel, Robert Adger,! Answer of 

and Benj. f°. Huger; David Mordecai and J. Ran- > LeslieChase, 

dolph Mordeeai, Copartners under the Firm Name | Defendant. 

and Style of Mordecai and Company ; George Par- | 
sons, J. C. Maybin, Charles Macbeth, The People’s | 
Savings Institution, C. E. Bryan, George Ballard, | 
and Jolin Clarence Cochran, Defendants. J 


To the court of common pleas of the first circuit: 

The defendant Leslie Chase, answering the complaint herein, 
SAYS : 

I. He admits the allegations contained in the first, second, and 
third paragraphs thereof. 

Il. ffe has no knowledge or information suflicien‘ to form 
21 a belief as to the allegations contained tn the fourth, fifth, 
and sixth paragraphs thereof. 

I]. That this defendant, in the year 1875, recovered a judgment 
in the United States circuit court for the district of South Carolina 
against the South Carolina Railroad Company tor the sum of three 
thousand four hundred and eighty-seven ,°°, dollars, exclusive of 
interest; and the said judgment was, on the thirteenth day of May, 
IS7S, entered in the otlice of the clerk of the said court and an exe- 
cution against property issued thereon, and the same now remains 
Wholly unpaid and unsatistied. 

And this defendant claims that by his said judgment and execu- 
tion issued thereon he has alien on all the property of the said 
South Carolina Railroad Company and is entitled to have the same 
discharged on any sale which may be made of the same under the 
order of the court. 

BUIST & BUIST, 
Defendants Attorneys. 


A true copy. | 
[SEAL. | W. W. SALE, 
C.G&é@& Go 


) ors 


ee a 


10 HENRY THOMAS COGIILAN Vs. 


I accept service of copy of within answer this 19th day 
of September, 1580. 
T. W. BACOT, 


PP i's Ally. 


[Endorsed :] The State of South Carolina, county of Charleston. 
In the court of commpn pleas. Henry Thomas Coghlan, plaintiff, 
vs. The South Carolina Railroad Company ef a/., defendants. Answer 
of defendant Leslie Chase. Filed 9th Sept., 1880. Buist & Buist, 
def'd’ts’ att’ys. 


b> 
to 


99 


23 Tite STATE OF SOUTH CAROLINA, | 
County of Charleston. j 


In the Court of Common Pleas. 


Hinxnry THomas Coanian, Plaintiff, | 
against | 

J.C. Maypry, Impleaded with THe Sourimn Caroiina | 

Railroad Company; H. Pinekney Walker and | 

James M. Calder; John Hanekel, Robert Adger aa — 

and Benjamin UH. Huger: David Mordeeai and |‘ ree : J C 

J. Randolph Mordecai, Copartners — the { Ma a 

Name and Style of Mordecat and Company; | — 

George Parsons, Leslie Chase, Charles os 

The People’s Savings Institution, C. Ek. Bryan, | 

George Ballard, and John Clarence Cochran, De- 

fendants. 


To the court of common pleas of the first circuit: 

The defendant J. C. Maybin, answering the complaint herein, 
says: 

T. He admits the allegations ecutained in the first, second, and 
third paragraphs thereot. 

Ile has no knowledge or information sutlicient to form a belief 
as to the allegations contained in the fourth, fifth, and sixth para- 

erapls thereot, 
24 lil. That this defendant, in the year 1878, recovered a 

judgment in the United States cireuit court for the district of 
South Carolina against the South Carolina Railroad Company for 
ihe sum of three thousand four hundred and ninety fy» dollars, ex- 
clusive of Interest ; and the said judgment was, on the thirteenth 
day of May, 1575, entered in the office of the cle rk of the said court 
and an execution against property issued thereon, and the same now 
remains wholly unpaid and unsatisfied. 

And this defendant claims that by his said judgment and the ex- 
ecution issued thereunder he has a lien on all the property of the 
said South Carolina Railroad Company and is entitled to have the 
same discharged on any sale which may be made of the same under 


the order of the court. BUIST & BUIST, 
Defendant's Altorneys. 
A true copy. W. W. SALE, 


CaUP&G.s. 


% 


THE SOUTH CAROLINA RAILROAD CO. ET AT. 11 


25 I aceepit service of copy of within answer this 9th day of 
September, 1880. 
T. W. BACOT, 
PU i's Ally. 
[ Endorsed :] Henry Thomas Coghlan, plaintiff, against The South 


Carolina Railroad Company ef a/., defendants. Answer of defendant 
J.C. Maybin. Filed 9 Sept., 1880. Buist & Buist, def’d’t’s att’y-. 


265 Tue State or Soorn Carona, } 
County of Charleston. 


In the Court of Common Pleas. 


Henry Tuomas Cocurian, Plaintiff, 
against 
GronrGe Parsons, Impleaded with Tire Sout Caro 
lina Railroad Company; H. Pinckney Walker and 
James M. Calder; Jolin Hanekel, Robert Adger, | Answer of De- 
and Benjamin IF. [uger; David Mordeeat and - fendant Geo. 
J. Randolph Mordecai, Copartners under the Name | Parsons. 


f 


and Style of Mordecai and Company; Leslie Chase, 
J.C. Maybin, Charles Macbeth, ‘The People’s Sav- 
ings Institution, C. E. Bryan, George Baliard, and | 
John Clarenee Cochran, Defendants. | 


To the court of common pleas of the first circuit: 

The defendant George Parsons, answering the complaint herein, 
Says: 

[. He admits the allegations contained in the first, second, and 
third paragraphs thereof. 

{I. He has no knowledge or information sufficient to form 
27 a belief as to the allegations contained in the fourth, fifth, 
and sixth paragraphs thereof. 

II. That this defendant, in the year 1878, recovered a judgment 
in the United States eireuit court for the district of South Carolina 
against the South Carolina Railroad Company for the sum of two 
thousand elght hundred cr dollars, exclusive of interest, and the 
sald judgment was, on the thirteenth day of May, 1875, entered in 
the office of the clerk of the said court and an execution against 
preperty issued thereon, and the same now remains wholly unpaid 
and unsatisfied. . 

And this defendant claims that by his said judgment and the 
execution Issued thereunder he has a lien on all the property of the 
said South Carolina Railroad Company and is entitled to have the 
same discharged on any sale which may be made of the same under 
the order of the court. 

BUIST & BUIST, 
Defendant's Attorneys. 
A true copy. 
[SEAL. | W. W. SALE, 
C. ©. pP & GS. 


12 HENRY THOMAS COGHLAN VS. 


28 [ accept service of copy of within answer this 9th day 
September, 1Ss0. 
T. W. BACOT, 
Pl’ f’s Att'y. 


[Endorsed :] The State of South Carolina, county of Charleston 
In the court of common pleas. Henry Thomas Coghlan, plaintifl 
vs. The South Carolina Railroad Company, defendants. Answer o 
defendant George Parsons. Filed 9th Sept., 1880. Buist & Buist 


29 THE STATE OF SovuTH CAROLINA, 
County of Charleston. 


In the Court of Common Pleas. 


Henry Tuomas Cocuiay, Plaintiff,  ) 
against 

Davip Morpecar and J. Ranpo_rew Mor- 
decai, Copartners under the Name and 
Stvle of Mordecai and Company, Im- 
pleaded with the South Carolina Rail- | Answer of Defendant 
road Company; HH. Pinekney Walker David Mordecai an 
and James M. Calder; John WHanckel, J. Randolph Morde 
Robert Adger, and Benjamin F. Huger “al. 
George Parsons, Leslie Chase, J. C. May- 
bin, Charles Macbeth, The People’s Sav- 
ings Institution, ©. Ek. Bryan, George 
Baliard, and John Clarence Cochran, 
Defendants. 


~ 
¥ 


4 


To the court of common pleas of the first cireuit: 

The defendants David Mordecai and J. Randolph Mordeea 
answering the complaint herein, say : 

I. They admit the allegations contained in the first, second, an 
third paragraphs thereof. 

Il. They have no knewledge or information sufficient t 
oO) form a belief as to the allegations contained in the fourth 
fifth, and sixth paragraphs thereof. 

ITI. That these defendants, in the year 1878, recovered a judg 
ment in the United States circuit court for the district of South Car 
olina against the South Carolina Railroad Company for the sum o 
six thousand and fifty-seven 2), dollars, exclusive of interest, an¢ 
thesaid judgment was on the thirteenth day of May, 1878, entere: 
in the office of the clerk of the said court and an execution agains 
property issued thereon, and the same now remains wholly unpai 
and unsatisfied. 

And these defendants claim that by their said judgment and th 
execution issued thereunder they have a lien on all the property o 
the said South Carolina Railroad Company and are entitled to hav 
the same discharged on any sale which may be made of the sam: 
under the order of the court. BUIST & BUIST, 

Defendants’ Attorneys. 


THE SOUTH CAROLINA RAILROAD CO. ET AL. 15 


ay of A true copy. 
[SEAL. ] W. W. SALE, 
COG #€@G4.& 
Py. ,' aia : 
ar ol - I accept service of a copy of within answer this 9th day of 


September, 1850. 


ston. m wr 1 orn 
ntilf, i BACOT a 
ar of LT ij s All Yj. 
uist. . nds] ha & @ wae ae 
[Endorsed :] The State of South Carolina, county of Charleston. 
Court of common pleas. Henry Thomas Coghlan, plaintiff, vs. The 
South Carolina Railroad Company et a/.,defendants. Answer of de- 
*dants David Mordeeai and J. Randolph Mordeeai. Filed 9th 
t., 1880. Buist & Buist, def'ts’ att’ys. 
Tne Strate or Sourn Carona, | 
Charleston County. j 
Court of Common Pleas. 
ints Hexry THowas Coannay, Plaintiff, —) 
ind os 
de- HE Soutm CaroLtina RAILroap Company, 
II. Pinekney Walker and James M. Calder; 
‘ eae oO » i ‘ ’ ‘ | 2 ) ' , 
John Hanckel, Robert Adger, and Benjamin Separate Answer of 
IF. Huger; David Mordecai and J. Randolph ea BE lis 
. ‘ . 7 P ’ . is 9 
* Mordecai, Copartners under the Firm Name cape Toe | 
‘ ? . ‘ ‘ rc ’ t ? 
and Style of Mordecai and Company ; George 
Parsons, Leslie Chase, J. C. Maybin, Charles 
Macbeth, The People’s Savings Institution, 
ai C. E. Bryan, George Ballard, and John Clar- 
' ence Cochran, Defendants. } 
nd Separate answer of John II. Fisher, receiver of the property of the 
| 


South Carolina Railroad Company, for and in behalf of said coin- 
lo ial 
pany. 
John IT. Fisher, receiver of the property of the South Carolina 
Railroad Company, under an order made September 19th, 1878, in 


(T. 
a 
r- the cause entitled “Calvin Claflin «f al. against The South 
of Oo Carolina Railroad Company ” and others, pending in the eir- 
qa & cuit court of the United States for the district of South Caro- 
d lina, pursuant to authority of said order “to defend all actions that 
st may hereafter be brought against the said company,” answering the 
] complaint herein, says: 

I. That he admits theallegations of the first paragraph of the com- 
re plaint to be true. 
f II. That he admits the allegations of the second paragraph of the 
Q complaint to be true. 
, III. That he admits the allegations of the third paragraph of the 


complaint to be true. 
LV. That as to the allegations of the fourth paragraph of the com- 


14 HENRY THOMAS COGHLAN YS. 


plaint he has no knowledge, information, or belief as to whether the 
plaintiil is the holder and bona fide owner of the bonds described or 
not, or whether said bonds have duly endorsed thereon the guarantee 
of the State of South Carolina according to the provisions of the act 
of December 20th, 1837, and therefere he denies the same 

V. That as to the allegations of the fifth paragraph of the com- 
plaint he has no knowledge, information, or belief; therefore he de- 
nies the same. 

VI. That as to the allegations of fact contained in the sixth para- 

graph of the complaint, “ that the State of South Carolina (the 
od guarantor on said bonds as aforesaid) has taken no steps to 

protect the said plaintiffand others,” &e., he has no knowledge 
or information, and therefore he desires the same. 

That as to matters of law stated in said paragraph he desires the 
same, 

VII. That as to the allegations of the seventh paragraph of said 
complaint he has no knowledge thereof, and therefore le denies the 
same. 

And it is denied that the plaintiffis entitled to the judgment and 
relief by him in his said complaint prayed. 

D. T. CORBIN, 
Solicitor for J. LL, Iisher, Liceeiver. 
October 6, 1880. 


A true copy. 
W. W. SALE, 
OCOP&Gys. 


oo Received copy of this answer this 6th day of October, A. 
D. 1580. 
T. W. BACOT, 
PU s Atty. 


[ Endorsed :] State of South Carolina, Charleston county. Court of 
common pleas. JTenry Thomas Coghlan, plaintilf, vs. The South 
Carolina RK. R. Co. and others. Separate answer of John IL. Fisher, 
receiver. Filed 7 Oet., ISSO. D. T. Corbin, solicitor. 


THE SOUTH CAROLINA RAILROAD CO. ET AL. 15 


o6 Srate oF Sourn Carorrna, | 
County of Charleston. j 


In the Common Pleas. 


Henry THomAs CoGiunLan 
Us. 
oe Tue Sourn Carouixa RairroapCompany, IL PINCKNEY WALKER 
and James M. Calder; John Hanckel, Robert Adger, and Benja- 
min I. Huger; David Mordecai and J. Randolph Mordeeai, Co- 
partners under the Firm Name and Style of Mordecai and Com- 
pany; George Parsons, Leslie Chase, J. C. Maybin, Charles 
Macbeth, The People’s Savings Institution, C. I. Bryan, George 
Ballard, and Jolin Clarence Cochran. } 


The defendant Robert Adger, by Augustine T. Smythe, his attor- 
ney, answering the plaintiff's complaint, says: 
First. That he believes the allegations contained in the first para- 
graph to be true. 
Second. That he has no knowledge or information as to the alle- 
} gations contained in the second, third, fourth, fifth, sixth, and sev- 
' enth paragraphs of the complaint sufficient to form a belief as to 
their truth, and he therefore does not admit the same, but demands 
that the plaintiH?® be held to strict proof thereof. 
o7 Third. Further answering, this defendant says that on the 
first day of October, 1872, the defendant The South Carolina 
Railroad Company, in order to secure the payment of its bonds to 
the amount of three million ($3,000,000) dollars, executed and de- 
livered to this defendant and his codefendants, John Hanekel and 
Benjamin Ff. [lager, as trustees, its certain deed of trust, whereby 
the said company did grant, bargain and sell, assign, transfer, and 
set over unto this defendant and his codefendants, John Ianckel 
and Benjamin F. Luger, as trustees, and their suecessors in said 
trust and their assigns the South Carolina Railroad Company and 
the other property embraced in said deed of trust,as will more fally 
appear by reference to the same as it is recorded in the proper otlices 
in the State- of South Carolina and Georgia. 

And this defendant submits that the said deed of conveyance, by 
way of mortgage, is a valid and subsisting lien upon the said rail- 
road property, and that the bonds secured thereby ure ¢ ntitied to be 
paid from the proceeds of sale of the said road according to tie 
legal priority of the lien of said mortgage, reference being had to 
relative rank of any further or other liens which may be held to 

exist thereon. 
OS Wherefore this defendant prays that the court, in any de- 

erce it may make in this cause, will proteet the rights of this 
defendant and his ecodefendants, John Hanekel and Benjamin F. 
lluger, as trustees, under the deed of trust above recited, and tor his 
costs In this action. 

AUGUSTINE T. SMYTHE, 
Def’ dts Atty. 


Fe ot 4 
: 


i6 HENRY THOMAS COGHLAN Vs. 5m 
STATE OF Soutm CAROLINA, iy 
County of Charleston. . | 
Robert Adger, the above-named defendant, being duly sworn, 
says that the foregoing answer is true of his own knowlege except | 
as to those matters therein stated on information and belief, and as a 
to those matters he believes it to be true. | | 
ROBERT ADGER. 


Sworn to before me this October 23d, 1880. 
TIMOTHY STREET, 
Notary Public. 


A true copy. 
[SEAL. | W. W. SALE, 
COP& GS. 


o” [Endorsed:] State of South Carolina, county of Charleston. 

Inthe common pleas. Henry Thomas Coghlan vs. The’South 
Carolina Railroad Company ef al. Answer of Robert Adger. Augus- 
tine T. Smythe, defendant’s att’y. Filed 25 Oct., 1880. 


I accept service of the within answer this 25th day of October, 


1880. 
T. W. BACOT, 
PU’s Alt’y. 
40) STATE OF SourH CAROLINA, 
County of Charleston. 
In the Common Pleas. 
Henry Thomas CoGHuLian ? 


‘ -—- U8. 
Tur Souru Caronina Rattnoap Company, H. Pinckney WALKER 
and James M. Calder; Jolin Hanckel, Robert Adger, and Benja- 
min I. Huger; David Mordecai and J. Randolph Mordecai, 
Copartners under the Firm Name and Siyle of Mordecai & 
Company ; George Parsons, Leslie Chase, J. C. Maybin, Charles 
Macbeth, The People’s Savings Institution, C. E. Bryan, George 
Ballard, and John Clarence Cochran. } 


a 


The defendant Benjamiu I. Iuger, by B. H. Rutledge, his at- 
torney, answering the plaintiff's complaint, says: 

lirst. That he believes the allegations contained in the first para- 
graph to be true. 

Second. That he has no knowiedge or information as to the 
allegations contained in the second, third, fourth, fifth, sixth, and 
seventh paragraphs of the complaint suflicient to form a belief as to 
their truth, and he therefore does not admit the same, but demands 

that the plaintiff be held to strict proof thereof. 
41 Third. Further answering, this defendant says that on the 
first day of October, 1872, the defendant The South Carolina 
Railroad Company, in order to secure the payment of its bonds to 


~ 


THE SOUTH CAROLINA RAILROAD CO. ET AL. iv 


" 


the amount of three million ($3,000,000) dollars, executed and de- 
livered to this defendant and his codefendants, John IHlanckel and 
Robert Adger, as trustees, its certain deed of trust, whereby the said 
company did grant, bargain, sell, assign, transfer, and set over to 
this defendant and his codefendants, John ILlancke!l and Robert 
Adger, as trustees, and their successors in said trust and thus assign- 

y the South Carolina railroad company and the other property em- 
braced in said deed of trust, as will more fully appear by. reference 
to the same as it is recorded in the proper offices in the States of 
South Carolina and Georgia. 

And this defendant submiis that the said deed of conveyance, by 
way of mortgage, is a valid and subsisting lien upon the said rail- 
road property, and that the bonds secured thereby are entitled to be 
paid from the proceeds of sale of the said road according to the 
legal priority of the lien of said mortgage, reference being had to 
relative rank of any further or other liens which may be held to 

exist thereon. 


o' aaE_n  —— eEErEea>=>=eE>E——————_ ee TO Ew 


42 Wherefore this defendant prays that the court, in any de- 
x eree It inay make in this cause, will protect the rights of this 


defendant and his codefendants, John Ilanckel and Robert Adger, 
as trustees, under the deed of trust above recited, and for his costs in 
this action. 


B. Wf. RUTLEDGE, 


_ Atty for B. F. ITuger. 
» State oF SourH CARo.ina, | 
Charleston County. j 
Benjamin -V. ILuger, the above-named defendant, being duly 
sworn, says that the foregoing answer is true of his own knowledge 
except as to those matters therein stated on information and_ belief, 
and as to those he believes them to be true. 
f BENJ. F. HUGER. 
, Sworn to before me this 15th Nov., A. D. 1880. 


JENNINGS W. PERRY, Not. Pub. 
A true copy. 
[SEAL | W. W. SALE, 
C.OUP& Gs. 


13 {Endorsed :] State of South Carolina, county of Charles- 

ton. In the common pleas. Henry Thomas Coghlan vs, 
The South Carolina Railroad Company ef a. Answer of B. F. 
Iluger. Filed 16 Nov., 1880. B. Hl. Rutledge, def ’t’s att’y. 


Service of within answer acknowledged this 15th day of Nov., 
1880. 
T. W. BACOT, 
PPP's Athy. 


” o~ 
or, 2 


rd 


* 


is HENRY THOMAS COGHLAN Ys. x 
A4 STATE OF SouTH CAROLINA, | 
Charleston County. 


Court of Common Pleas. 


Henry Tuomas Cocuran, Plaintiff, 
US. < 
SoutH Caronina Rartroap Co. ef al., Defendants. 
The petition of John I. Fisher, the receiver of the property of the <te 
South Carolina Railroad Company, under the order made Septem- 
ber 19th, 1878, in the cause entitled “Calvin Claflin ef al. vs. The 
South Carolina Railroad Company and others,” pending in the cir- 
cuit court of the United States for the district of South Carolina, and 
who has filed an answer in the above-entitled cause on behalf of the 
South Carolina Railroad Company, shows, on information and be- 
lief, that Ilenry Thomas Coghian, plaintiff named in said cause, isa 
citizen and subject of the Kingdom of Great Britain and a resident 
of London, England, and that the defendant, The South Carolina 
Railroad Company, is a corporation in and of the State of South 


* 

Carolina and a citizen thereof. 
45 And your petitioner further shows that all the other de- 

fendants beside the South Carolina Railroad Company in the 
above-cntitled cause are nominal parties only and are in po way 
necessary for the determination of the issues between the plaintiffand 
this defendant; that the matter in dispute in said cause exceeds, ex- ) 
clusive of costs, the sum or value of five hundred dollars, and your 
petitioner shows that under and by virtue of the statutes of the 
United States in such case made and provided he is entitled to re- 
move said cause, upon giving proper bond with good and suflicient 
security, from this court to the circuit court of the United States 
for the district of South Carolina, next to be holden at Columbia, in 
the State of South Carolina, on the fourth Monday in Nevember, A. 
D. 1880, and your petitioner herewith files said bond and prays that 
the said cause may be removed as aforesaid. 


JOUN IL. FISHER, Pececver. 


46 STATE OF SOUTH CAROLINA, | 
Charleston County. j 
Personally appears John HI. Fisher, who, being duiy sworn, de- | 


poses and says that the facts stated in the above petition subscribed 
by him are true of his own kuowledge except those stated on infor- 
mation and belief, and those he believes to be true. 
Before me this 22d day of November, A. D. 1550. 
JAMES BRENNAN, | 
[SEAL. | Notary Public, 8. ©. 


A true copy. 
W. W. SALE, 
C“LUP&G.S. 


TITE SOUTH CAROLINA RAILROAD CO. ET AL. 19 
17 [Endorsed :] State of South Carolina, Charleston county. 


Court of common pleas. Ifenry Thomas Coghlan vs. The 
South Carolina Railroad Company ef «/. Petition for removal of 
“ause to the United States cireuit court. Filed 22 Noy., ISSO. v. 
TT. Corbin, solicitor. 


4S STATE OF SouTH Canon a, } 
Charleston County. | 


Court of Common Pleas. 


Know all men by these presents that we, John IL. Fisher, receiver 
of the property of the South Carolina Railroad Company, and David 
T. Corbin, jointly & severally, are held and firmly bound to Henry 
Thomas Coghlan in thesum of five hundred dollars; for which sum, 
to be well and truly paid, we bind ourselves, our heirs, executors, 
administrators, and assigns, firmly by these presents. 

Done this 22d day of November, A. D. 1SS0. 

The condition of this obligation is such that if the said John 1. 
Fisher, receiver, whe has this day filed his petition in said court in 
acertain cause entitled Henry Thomas Coghlan, plaintiff, against 
The South Carolina Railroad Company, If. Pinckney Walker and 
James M. Calder: John ianekel, Robert Adger, and Benjamin F. 
Huger; David Mordeeai and J. Randolph Mordecai, copartners 
under the name and sivle of Mordecai & Company ; George Par- 
sons, Leslie Chase, J. C. Maybin, Charles Macbeth, The Peoples’ 

Savings Institution, C. Ek. Bryan, George Ballard, and John 
4 Clarence Cochran, defendants, for the removal ef said cause to 

the cireuit court of the United States for the district of South 
Carolina, shall enter in said etreuit courtot the United States, on the 
first day of its session, copies of the process In said Cause against 
him, and of all pleadings, depositions, testimony, anid other proceed- 
ings in said canse, then this obligation shall be void; otherwise the 
same shall be and remain In fall force and virtue. 


JNO. HT. FISHER, Receiver. [sear] 
D. 'P. CORBIN. | SEAL. | 


A true copy. 
W. W. SALE, 
C.car&ee 


50 {Endorsed :] State of South Carolina, Charleston county. 

Common pleas. Ilenry Thomas Coghlan, pltf, vs. Phe South 
Carolina Railroad Company cial. Bond for removal of cause. Filed 
22 Noyv., ISSO. D. 'T. Corbin, att’y for pet. 
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51 THe Strate or Sourn CARo.uina, 
County of Charleston. 


In the Common Pleas. 


Henry Tuomas Coacnran, Plaintiff, 
vs. 
Tur Souru Caro~ina Rat~troap Company ef al. 


The joint and several answer of Ifenry Pinckney Walker and James 
M. Calder, two of the defendants tn the above-stated cause. 


These defendants, for answer to the plaintiff’s complaint, allege 
and say: 

I. They believe to be true the allegations contained in the first, 
second, and third paragraphs of the complaint, but for greater cer- 
tainty crave leave to refer to the acts therein set forth in part and 
to the books of the defendant company whenever necessary. 

II. Of the allegations contained in the fourth, fifth, and sixth para- 
graphs of the said complaint, these defendants have not sufficient 
knowledge or information to form a belief, and pray strict proof 
thereof. They further say that on the first day of July, A. D. 1868, 
the said defendant, The South Carolina Railroad Company, executed 

and delivered to them and the late Henry Gourdin, their co- 
52 trustee, a mortgage of all its present and future to be acquired 

property in trust to secure a certain number of bonds to be 
issued by the said company for the purpose of calling in, paying, and 
cancelling the bonds of the said defendant company of the class and 
kind now claimed to be held by the plaintiff; that all, or very nearly 
all, of such bonds were so called in, paid, and cancelled, and these 
defendants cannot say of their own knowledge whether or not there 
are now any of such bonds outstanding an] unpaid, and pray that 
the same may be strictly enquired into. 

Ili. That these defendants, as trustees, hold the said mortgage 
upon all and singular the preperty, present and future to be ae- 
quired, of the said defendant company to secure the payment of 
eertain bonds to the gross amount of (£620,000) six hundred and 
twenty thousand pounds sterling issued by the said defendant com- 
pany, and the said mortgage is a lien ahead of all other liens on the 
said railroad company except the bonds of the said plaintiff, if he 
holds such as he claims to hold, which these defendants deny as 
aforesaid. 

IV. These defendants further say that Calvin Claflin and others, 

holders of the bonds of the said defendant company, secured 
ays) by asecond mortgage of the property thereof, did on the — day 

of June, A. D. 1875, file their bill in the circuit court of the 
United States for the district of South Carolina against the said 
South Carolina Railroad Company, these defendants, and others, to 
foreclose the said second mortgage executed by the said South Caro- 
lina Railroad Company to Robert Adger, John Hanckel, and Ben- 
jamin |*. Huger, trustees, and that by certain decretal orders in the 
said cause a receiver of all the property of the said railroad com pany 
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was appointed (viz.), John H. Fisher, and that the said property of 
the said railroad company is still held under the order of the said 
court by the said receiver, though true it is that no bondholder of 
the class of which the plaintiff claims to be one is made a party to 
the said suit. 

Wherefore these defendants pray that the court, in any decree 
which it may make in the premises, will provide that the debt due 
to the bondholders secured by the mortgage held by these deiend- 
ants in trust be fully satisfied and paid according to the rank and 
priority of the said mortgage, and that the rights of these defend- 
aunts as trustees aforesaid may be protected, and that they may have 

all the relief to which they are properly and equitably enti- 
o-k tled, and be hence dismissed with their costs. 
H. E. YOUNG, 
GEO. RIVERS WALKER, 
BRAWLEY & BARNWELL, 
Attys for the Trustees. 


STATE OF SoutH CAROLINA, } 
Charleston County. 


Personally appeared before me Hl. Pinckney Walker, who, being 
duly sworn, says that the within answer is true to his own knowl- 
edge except as to the matters therein stated on information and be- 
lief, and as to those matters he believes it to be true. 

il. P. WALKER. 

Sworn to before me this twenty-seventh day of January, A. D. 
188]. 

(SEAL. | THOS. A. FULLER, 
Notary Public. 


A true copy. 
W. W. SALE, 
A oe 


DO [ acknowledge service this 27th Jan’y, 1SSI, and consent 
that it be filed forthwith. 
T. W. BACOT, 
PPip’s Alt’y. 


[Endorsed :} State of South Carolina, Charleston county. In the 
common pleas. Henry Thomas Coghlan vs. The South Carolina 
Railroad Company et a/. Answer of IL. P. Waiker and James M. 
Calder. H. E. Young, Geo. Rivers Walker, Brawley & Barnwell, 
atv’ys. Filed 28 Jan’y, 18381. 
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56 STATE OF SouTH CAROLINA, | 
Charleston County. { 


In the Court of Common Pleas. 


Hexry THomas Coaiuran, Plaintiff, 
against 

THe Soutu Carorixna Rattroap Company, IL. PINCKNEY WALKER 
and James M. Calder; John Hanckel, Robert Adger, and Benja- 
min F. Huger; David Mordecai and J. Randolph Mordeeai, 
Copartners under the Firm Name and Style of Mordecai and 
Company ; George Parsons, Leslie Chase, J. C. Maybin, Charles 
Macbeth, The People’s Savings Institution, C. E. Bryan, George 
Ballard, and Jolin Clarence Cochran. : 


¥ 


The defendant John Hanckel. by Thomas M. Hanckel, his attor- 
ney, answering the complaint herein, says: 

First. That he is informed and believes that the allegations con- 
tained in the first paragraph of the complaint are true. 

Second. That le has no knowledge or information sufficient to 
form a belief as to the truth of the allegations contained in the see- 
ond, third, fourth, fifth, sixth, and seventh paregraphs of the com- 
plaint, and he therefore does not admit them, but demands that 

the plaintiff be held to strict proof thereof. 
D7 Third. And this defendant, further answering, says that 

on the first day of October, eighteen hundred and seventy- 
two, his codefendants, The South Carolina Railroad Company, in 
order to secure the payment of tts bonds to the amount of three mil- 
lion dollars (83,000,000), executed and delivered to this defendant 
and his codefendants Robert Adger and Benjamin I. Iuger, as 
trustees, its certain deed of trust, whereby the said company did 
grant, bargain, sell, assign, transfer, and set over to this defendant 
and his codefendants Robert Adger and Benjamin IF. Huger, as 
trustees, their successors and assigns, all the property known as the 
South Carolina railroad and other property belonging to said com- 
pany and incident and appertaining to satd railroad named, speci- 
fied, described, and embraced in said deed of trust, as by reference 
to the same, which has been duly recorded in the proper offices in 
the States of South Carolina and Georgia, will more fully appear. 

And this defendant submits that the said deed of conveyance by 
way of mortgage is a valid and subsisting lien upon the said The 
South Carolina railroad property and all the other property em- 

braced in said deed by way of mortgage, and that the bonds 
58 secured thereby are entitled to be paid out of the proceeds of 

sule of said property of the South Carolina Railroad Com- 
pany according to the legal priority of the Hen of said mortgage, 
reference being had to the relative rank of any further and other 
liens thereon which may be established under proceedings in this 
action. 

Wherefore this defendant prays that the court in any decree it 
may make in this cause will protect the rights of this defendant and 
his codefendants Robert Adger and Benjamin IF. ILuger, as trustees, 
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under the deed of trust above recited and the rights and interests of 
the holders of the bonds thereby secured, and provide for the pay- 
ment of his costs and expenses in this action. 
THOS. M. HANCKEL, 
Def’ dts Atty. 
A true copy. 
W. W. SALE, 
CCP. & G.S. 


oY) (iudorsed:| The State of South Carolina, Charleston 
county. In the court of common pleas. Henry Thomas 
Coghlan, plaintiff, against The South Carolina Railroad Company, 
John Hanekel, Robert Adger, Benjamin I. Huger, and others. An- 
swer of John Hanckel. Filed 4 Feb’y, 1881. T. M. Hanckel, defd't’s 
ait’y. 
I acknowledge service of this answer this 5d Feb’y, 1881, and con- 
sent that it be filed forthwith. 
T. W. BACOT, 
PT i's Atty. 


60 S7rate or Sourmw CAROLINA, } 
Charleston County. j 


In the Court of Common Pleas. 


Itexnry Tuomas CoGuLan ) 
against | Answer of People’s Sav- 
Tire Sourn Canorixa Rattroap Com- { Ings Institution. 
PANY el al, 


The defendant The People’s Savings Institution, answering the 
complaint herein, says: 

1. [t admits to be true the matters stated in the first, second, and 
third paragraphs of the said complaint. 

I]. That as to the matters stated in the fourth and fifth paragraphs 
of the said complaint, this defendant has not knowledge or informa- 
tion sufficient to form a belief as to the truth thereof. 

III. It believes to be true the matters stated in the sixth para- 
graph of the complaint. 

IV. ‘That as to the matters stated in the seventh paragraph of the 
complaint this defendant has net knowledge or information sulfli- 
cient to form a belief as tothe truth thereof, except that this*defend- 
antavers that it is the holder of a judgment against the South 
Carolina Railroad Company entered up in this court on the Mth 

day of June, 1875, and on which there was due on the first 
GI day of December, iSSO, the sum of seventy-six hundred and 
four dollars for principal, interest, and costs. 
LORD & INGLESBY, 
Attys for Def dt People’s Savings Institution. 


hn 9 
Lov 


A true copy. 
W. W. SALE, 
O.OAPw& Gs. 
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[Endorsed :] State of South Carolina, Charleston county. In com- 
mon pleas. Tienry Thomas Coghlan ag’t The South Carolina R. R. 
Co. el al. Answer of People’s Savings Institution. Filed 25 Feb’ y, 
1881. Lord & Inglesby, def'd’t’s att ys. 


I accept service of within answer this 25th day of February, 1851. 
T. W. BACOT, 
Pl ij’s Alt’y. 


62 THe Srate or Sout Carovina, | 
County of Charleston. j 


In the Common Pleas. 


Objections on Behalf 
of Plaintiff to the 
Removal of the 
Cause. 


Hunxry Tromas Cocuran, Plaintiff, 
against 
Tue Soutw Carorixna RAILRroap CoMPANY 
and Others, Defendants. 


ee ee 


The plaintiff objects to the removal of this cause from this court 
to the United States circuit court for the eastern district of South 
Carolina on the following grou nds, among others, to wit: 

I. John H. Fisher, receiver, is not the proper party to make the 
petition. 

Il. The petition, taken in connection with the pleadings and pro- 
cess, fails to show such a state of facts as would give the United 
States circuit court jurisdiction, in that— 

1. It fails to show the citizenship at the time of the commence- 
ment of the action. 

2. It fails to show that there is a controversy, and also that there 
is a controversy which ts wholly between citizens of different States 
and which ean be fully determined as between them. 

IIl. The bond fails to comply with the requirements of the act of 

Congress, in that— 
63 1. It is not “with good and sufficient surety,” the only 
surety being an attorney of this court, and, moreover, the ac- 
tual attorney of the petition. 
Its condition is not such as the act of Congress expressly re- 
quires. 

IV. A copy of the whole record, including the petition for re- 
moval and the bond, should have been entered in the United States 
circuit court, and not a part thereof only. 

V. But admitting, tor the sake of argument, that both the petition 
and bond and the entry of the record are perfectly regular, then— 

Under the first subdivision of see. 2 of the act of Congress of 
March 38, 1575, all the parties on the petitioner's side of the contro- 
versy have not joined in the petition. 

Or if all the other parties to the suit are on the side of the con- 
troversy opposite to petitioner's, then the controversy is not alto- 
gether between persons of different citizenship, some of them being 
reside its of the same State as petitioner. 

. Under the second subdivision of the said see. 2, and the con- 
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troversy is wholly between the plaintiff and the petitioner, then it 
is not a controversy “ between citizens of different States.” 
VI. And the piaintiff insists, even if the cause is remov- 
G4 able, that Unis (State) court can proeeed until it is judicially 
informed that its power over the cause has been suspended. 
tT. W. BACOT, 
Atty for Plaintiff. 


A true copy. 
W. W. SALE, 
C.C. P. & G.S. 


[Endorsed :] State of South Carolina, Charleston county. In the 
common pleas. Henry Thomas Coghlan, plaintiff, against The 
South Carolina Railroad Company and others, defendants. Objee- 
tions on behalf of the plaintiff to the removal of the cause. Filed 
28 Ieb’y, 1881. 


65 ‘Tre State or Sour Caroirna, | 
Charleston County. j 


In the Common Pleas. 


Henry Tromas Cocuran, Plaintiff, 
against | 
THe Sourn Caroirxa RatLroap Company and { 
Others. J 


Please take notice that the undersigned will move the court on 
Monday next, the 25th inst.,at 10 o'clock in the forenoon, or as soon 
thereafter as counsel can be heard, for an order of reference herein, 
a copy of the proposed order being hereunto annexed. 

23 February, 18381. 


| Notice of Motion to 
Refer Cause. 


T. W. BACOT, 
LVii’s Ally. 
To Messrs. D. T. Corbin, IL. E. Young, Brawley & Barnwell, George . 
R. Walker, Thomas M. Hanekel. A. T. Smythe, B. TH. Rutledge, Buist 
& Buist, Lord & Inglesby, Rutiedge & Young. 


6G Tue Srare or Sourm CARo.ina, | 
County of Charleston. 


In the Common Pleas. 


Ilexry Thomas Coaitan, Plaintiff, , 
Cae | 
against > fF. 
; : Order of Reference. 
Tue Sovrm Canronixna Rattroap Company | ‘ 
and Others, Defendants, J 


It is ordered that it be referred to W. D. Claney, Esquire, one of 
the masters in and for the said county of Charleston, to hear and 
determine all the issues of law and facet involved in this cause, with 
leave to report any special matter. 


26 HENRY THOMAS COGHLAN Vs. 

It is further ordered that the said master do take an aceount of 
the bonds issued by the Louisville, Cincinnati and Charleston Rail- 
road Company under and by virtue of the act of the General Assem- 
bly of the Siateof South Carolina entitled “An act to lend the credit 
of the State to secure any loan which may be made by the Louis- 
ville, Cincinnati and Charleston Railroad Company, and for other 
purposes,” ratified the 20th day of December, 1837, and an act amend- 
ing the same, ratified the 19th day of Deeember, 1858, which 

are now outet.ncing and unpaid, and that the said master 
67 do ascertain and icpore the number and amount of such 

bonds, together with the amount of principal and interest 
due thereon. 

It is further ordered that the said master do take an account of 
all debts, secured and unsecured, other than the bonds above men- 
tioned of the said South Carolina Railroad Company, and that he 
do ascertain and report the amounts of all such debts, principal & 
interest, together with their rank and priority. 

It is further ordered that the said master shall for said purpose, 
by advertisement in one or more daily papers publish- in the eity of 
Charteston and New York and in the city of London, England, re- 
quire the holders of the said Louisville, Cincinnati aud Charleston 
railroad bonds and all other creditors of the said South Carolina 
Railroad Company to present to and prove their respective bonds 
and claims before him at his ollice, in the city of Charleston, and at 
such times and places and before such persons as he may appoint in 
the city of New York and London, and that the said master do file 
a report of all the matters herein referred with all convenient speed 

with leave to the request of any of the parties to this cause to 
6S file from titne to timeseparate reports of any of the matters 
herein referred. 

And it is further ordered that any of the parties to this cause or 
any creditor may apply to this court from time to time for further 
directions in the premises. 


A true copy. W. W. SALE, 
[SEAL. | U. C. P. & G. &. 


| Endorsed :] State of South Carolina, Charleston county. In the 
common pleas. Henry Thomas Coghlan, plaintiff, against The 
South Carolina Railroad Company and others, defendants. Notice 
of motion to refer cause. Tiled 25th Ieb’y, 1851. 


Ov Service of the within notice acknowledged this 23d Feb’y, 
ISS1. D. Pb. CORBIN. 


BRAWLEY & BARNWELL. 
LORD & INGLESBY. 
BUIST & BUIST. 

A. T. SMYTHE. 

Bb. TH. RUTLEDGE. 
RUTLEDGE & YOUNG. 

HM. bE. YOUNG. 

THOMAS N. HANCK EL, 
Gio. Kt. WALKER. 
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Tue Srate or Sourn CaRro.ina, | 
Charicston County. j 


In the Common Pleas. 


Ifexry Toowas Cocurtay. Plaintiff. 
agaist 
Tur Sourn Carnorrxsa Rarttroap Company ef a/.. Defendants. } 


The answer of John Clarenee Cochran, one of the defendants in the 
above cause, to the complaint of the plamtil. 


70 This defendant, for answer to the said complaint, alleges 
and says: 

1. Ile believes to be true the allegations contained in the first, 
second, and third paragraphs of said complaint, but, for greater cer- 
tainty, he eraves leave to refer to the act therein set forth in part 
and tothe books of the defendant company whenever necessary. 

2. OF the ulleg@ations contained in the fourth, fifth, and sixth pul 
agraphs he has not knowledge or information suflicient to form a 
belief, and prays strict proot thereof. 

». Of the allegations contained in the seventh paragraph, other 
than those which relate specifically to this defendant, he has only a 
general knowlcdge, and is not prepared either to admit or deny 
them, and therefore prays strict proof thereof, 

lL. That under and by virtue of certain acts of the State of South 
Carolina, the one entitled “An act to lend the eredit of the State to 
secure certain bonds to be issued by the South Carolina Ratlroad 
Company, and for other pre poss 3, passed on the 2st dav of De- 
cember, A. DD. 1865 (15 Statutes at Large, per, M2. 505). heremafter 
known as the act of 1865, and the otherentithled “An act to lend the 

credit of the Staite to secure certain bonds to be issued by the 
71 South Carolina Railroad Company,” passed on the 1th day 

of December, A. D. 1866 (13 Statutes at Large, pe. 577), here- 
Inafter known as the act of 1866, certain bonds of the said defend- 
ants railroad company were duly issued, cudorsed by the State of 
South Carolina and secured by a Jien on the property of said) de- 
fendant railroad company, as provided for by the third section of 
the said act of 1S65, viz: 

Il. “And whereas the bonds to be issued In pursuance of this act 
are in substitution of the bonds guaranteed by the State under the 
act ratified the twentieth day of December, eighteen hundred and 
thirty-seven, and an extension of the principal and interest due 
thereon: 

“ Be it therefore further enacted, Phat as soon as the treasurer of 
the Stateshall have made any such endorsement on any such bonds 
ail the estate, property, and funds mortgaged to the State by the aet 
ratified on the twentieth day of December, cigiteen hundred and 
thirty-seven, shall continue mortgaged and pledged to the State to 
secure the State against any liability on said Joan and the endorse- 
ments to be made in pursuance of this act for the payment thereof 
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in like manner — to the same extent as the said estate, prop- 
72 erty, and funds are now mortgaged and with all the rights of 
priority and lien given by the said act to the State.” 

That by this section the said bonds are invested with and are se- 
cured by the same lien as the bonds claimed to be held by the plain- 
tiff, and this defendant denies that the {plaintiff is entitled to any 
priority of payment or superiority of lien to this defendant. | 

5. That of such bonds issued according to the said acts of 1865 
and 1866 this defendant holds the following, viz: Nos. 89,90, 91, 
and 94, each for (€500) five hundred pounds sterling, in all (£2,000) 
two thousand pounds sterling. 

Wherefore this defendant prays that in any decree which this 
court may make the payment of his bonds shall be provided for, 
and that he be hence dismissed with lis costs. 

RUTLEDGE & YOUNG, 
Defendant’s Atl ys. 
JOHN C. COCHRAN. 


A true copy. 
[ SEAL. ] W. W. SALE, 
c. c. PA&G.s. 
79 [Endorsed :] The State of South Carolina, Charieston 
county. In the common pleas. Henry Thomas Coghlan, 
plaintiff, against The South Carolina Railroad Company, defend- 
ants. Answer of John Clarence Cochran. Filed 22 March, 1881. 
I accept service of the within answer this 28 Feb’y, 1881. 
T. W. BACOT, 
PP ii’s Ally. 


74 In the Common Pleas, Charleston County, State of South 
Carolina. 
Hexry Thomas Cogurian, Plaintilf, ) 


Us. 
THe Sourtm Caroitina Ratnroap Company ef al., Defendants. ( 


STATE OF SoutH CAROLINA, | 
County of Charleston. ; 

George Rivers Walker, being first duly sworn, says that Henry 
Pinckney Walker, one of the defendants in the above-entitled cause, 
is a British subject, an alien, and is not a citizen of the United 
States nor of any of the United States. 

GEO. RIVERS WALKER. 

Sworn to and subscribed before me this 22 day of March, A. D. 
1881. 

[SEAL. | W. W. SALE, 
+e Oe Oe GS. 

A true copy. 

[SEAL. | W. W. SALE, 
Kak AV ee S, 
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70 [endorsed :] State of South Carolina, Charleston county. 

In the common pleas. Henry Thomas Coghlan, plaintill, 
against The South roll Railroad Company et a/., defendants. 
Affidavit of Geo. Rivers Walker. Filed 22 Mareh, ISS1. 


Tie Stare or Sour Carona, } 
County of Charleston. j 


In the Common Pleas. 


ITexnry Thomas Cogunanx, Plaintiff, 
against ; 
' ‘ ‘ Ord r Ol Refer nce, 
Tue Sourn Carnotmxsa Ratrroap Company { >" — 
and Others, Defendants. } 


This js a motion by the plaintifl’s attorney to refer the cause 
76 to W. D. Claney, Esquire, one of the masters in and for the 
county aforesaid, upon notice duly — on all the counsel 
for the defendants. The motion is resisted by the counsel of John 
Hf. Fisher, receiver of the property of the South Carolina Railroad 
Company, on the ground that he has possession and control of all 
the property of the defendant corporation, the said South Carolina 
Railroad Company, under and by virtue of an order of the cireuit 
court of the United Siates for the district of South Carolina, made 
on the 19th day of September, 1875, in a certain cause therein pend- 
ing, Wherein Caivin Claflin and others are complainants and The 
South Carolina Railroad Company and others are defendants, 
and also on the ground that the said receiver has filed in this eourt 
a petition and bond for the removal of this cause to the said cireuit 
court of the United — under the act of Congress of Mareh 5, 1875. 
Neither the plaintiff in this action nor any other holder of bonds of 
the same class as those held by the plaimii? are named as defend- 
ants in the said suit of Calvin Claflin and others against The South 
Carolina Railroad Company and others, nor have they or any of 
them been served with process therein, nor have they or any of 
them intervened the rein, and, their lien being prier to that of 
wi the complainants therein, they are not necessary parties, and 
their rights are therefore un: affected and unimpaired by the 
pendency of that suit 
This court will, of course, be careful to pay due respect to the pre- 
yious lv acquired | J}! urisdiction of the United States circuit eourt te 
the property of the said company, and while it will not proceed to 
a deerce of foreclosure and sale or otherwise against the res as long 
as the other court has any rightful control over it, yet this court will 
proceed herein is fear “us it may de ‘cm Necessary and proper, 
Again, this court recognizes the right to removal of a cause in proper 
cases, provided the requirements of the uct of Congress are strictly 
complied with; but, at the same time, this court must judge whether 
those provisions have been strictly COMA) ied with. both as to the 
truth of th »averments ot the petition for remoyv: | —~ sullicrene AY of 
the bond therewith filed, before it can relinquish i s jurisdiction, 
and the jurisdiction of this court does not cease until it is 
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judicially informed that its power over the cause has been sus- 
pended. In this case the petition, taken in connection with the 
pleadings, fails to show such citizenship at the time of the 
commencement of the action as would give the United States 

circuit court jurisdiction, the averment of citizenship in the 
78 petition being in the present tense, and therefore only as of the 

time of the application for removal; it also fatls to show that 
there is a “ controversy” and a “ controversy” which is wholly be- 
tween the pl aintiff and the South Carolina Rt: tilvos ul Company. The 
bond is not “ with good and suflicient surety,” in that the only surety 
is an attorney of this court, which is contrary to rule IX of the rules 
of practice of the circuit courts of this State, and the actual attorney 
of the petitioner, and besides he does not seem by the certificates 
presented to be a householder and worth enough over and above 
all debts and exclusive of property exempt by law from execution. 
The condition of the bond, moreover, is defective, and is not at all 
such as required by the act of Congress. This court cannot there- 
fore accept said petition and bond, and besides, as it has not been 
judicially informed that its power over the cause has been suspended, 
it will proceed further in the suit. It must also be observed that a 
copy of the whole record in this suit has not been entered in the 
suid circuit court of the United States, as required by the act of 
Congress. 

It is therefore adjudged, decreed, and ordered that the 

ey praver of the petition be refused, and that the objections of 

the petitioner to the order of reference proposed by the plain- 
tiil’s attorney herein be overruled. 

It is also further ordered that it be It ferred to W. 1). < ‘laney, squire, 
one of the masters in and for the county of Charleston aforesaid, to 
hear and determine all the tissues of law and fact tnvolved in this 
cause, With leave to report any special matter. 

lt is further ordered that the said master do take an aecount of 
the bonds issued by the Louisville, Cincinnati and Charleston Ratl- 
road Company under and by virtue of the act of the General 
Assembly of the State of South Carolina entitled “An act to lend 
the credit of the State to secure any loan which may be made by 
the Louisville, Cincinnati and Charleston Railroad Company and 
for other purposes.” ratified the 20th day of December, 1837, and an 
act amending the same, ratified the 19th day of December, 185s, 
which are now outstanding and unpaid, and that the said master 
do ascertain and report the number and amount of such bonds, 
together with the ataount of principal and interest thereon. 

It is further ordered that the said master do take an account 

80 of all debts,secured and unsecured, other than the bonds above 

mentioned, of the said South Carolina Railroad ( ompany, 

and that he do ascertain and report the amounts of all sueh debts 
(principal and interest), together with their rank and priority. 

It is further ordered that the said master shall for said purposes, 
by advertisement in ox er more daily papers pul blished in the 
cities of Charleston and New York and in the city of London, Eug- 
lari, require the holders of the said Louisville, Cincinnati and 


*) 
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Charleston railroad bonds and all other ereditors of the said South 
Carolina Railroad Company to present to and prove their respective 
bonds and claims before him at his office, in the city of Charleston, 
at such times as he may appoint, or at such times and places and 
before such persons as he may appotnut, in the said cities of New York 
and London, and that the said master do file a report of all the 
matters herein referred with all convenient speed, with leave at the 
request of any of the parties to this cause to tile from time to time 
separate reports of any of the matters herein referred. 
And it is further ordered that any of the parties to this cause or 
any creditor may apply to this court from time to time for farther 
direction in the premises. 
S1 T. J. MACKEY, 
lres. Judge. 
March 22d, 1SS1. 
A true copy. | 
(SEAL. | W. W. SALE, 
C.GCRh&é&Gé 


[Endorsed :] State of South Carolina, county of Charleston. In the 
common pleas. Ilenry Thomas Coghlan, plaintiff! against The South 
Carolina Railroad Company and others, defendants. Order of ref- 
erenee. Filed 22 March, 1881. 


$2 STATE OF Souti CAROLINA, } 
Charleston County. j 


In the Common Pleas. 


IIexrny Thomas CocguLan 
vs, ‘ > 


Tue Sourn Caronixa Raitnoap Company and Others. } 


On hearing the motions for a reference herein and the objections 
thereto made on behalf of the defendant, The South Carolina Rail- 
road Company, and it having been adjudged that the petitions and 
bond for removal filed on behalf of the defendant, The South Caro- 
lina Railroad Company, are Insuflicient, and counsel for the said 
defendant, The South Carolina Railroad Cotnpany, having moved for 
leave to amend said petition by adding averments as to the citizen- 
ship of the parties at the commencement of this action, and there- 
upon furnishing a uew bond, with additional security, sailicient in 
lauw— 

It is therefore ordered that the said motion to amend and file a 
new bond be refused. 

T. JI. MACKEY, 
Pres. Judge. 
March 22d, 1881. 
83 A true copy. 
W. W. SALE, 
u. U. I’. W (y, S, 
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[Endorsed :] State of South Carolina, Charleston county. Com- 
mon pleas. Henry Thomas Coghlan vs. The South Carolina Rail- 
road Co. cial. Order dismissing motion toamend. Filed 22 March, 
ISS]. 


S4 The Sratre or Sourit CAROLINA, | 
Charleston County. j 


In the Common Pleas. 


IIexry Tuomas CoauLayn, Plaintiff, 
vs, 

The Sourn CanoninaA Rartroap Company, HH. Pixncknery 
Walker and James M. Calder, John Hanckel, Robert Adger, 
Benjamin FL lager; David Mordecai and J. Randolph Mordecai, ; 
Copartners under the Name and Style of Mordecai & Co.; 
George Parsons, Leslie Chase, J. C. Maybin, Charles Macbeth, 
People’s Saving Institution, C. k. Bryan, George Ballard, and 
John Clarence Cochran, Defendants. ; 


To the honorable the presiding judge of the court of common pleas 
for Charleston county : 


The petition of John H. Fisher, receiver of the South Carolina, 
Railroad Company, respectfully shows— 

I. That your petitioner is the duly appointed receiver of the en- 
tire property and estate of the defendant, The South Carolina Rail- 
road Company, Gnder and by virtue of an order made on the 19th 
Sept., 1878, by the circuit court of the United States for the 

district of South Carolina in a certain case therein pending, 
85 wherein Calvin Claflin and others are complainants and The 

South Caroling Railroad Company and others are defendants, 
a certified copy of which said order is hereto annexed as a part of 
this petition. 

I]. That under and by virtue of said order and of the subsequent 
proceedings In said cause your petitioner has taken possession of 
and now holds the property mentioned in said order, and that the 
sald cause is still pending in the said United States cirenit court for 
the district of South Carolina. 

IT]. “hat Henry Thomas Coghlan, above-named plaintiff herein, 
is and Wasat the time of the commencement of the action herein a 
citizen and subject of the Kingdom of Great Britain and a resident 
of London, England, and that the defendant, The South Carolina 
Railroad Company, ts and was at the time of the commencement of 
the action herein a corporation in and of the State of South Cavo- 
lina and a citizen thereof, and that the matter in dispute in the 
aforesaid cause in this honorable court exceeds, exclusive of costs, 
the sum or value of five hundred dollars. 

LV. That all the other defendants in the said eause in this hon- 
orable court besides the South Carolina Ratlroad ( ‘ompany are nom- 

inal parties only, and are in no way necessary to the deter- 
86 mination of the issues between the plaintiff and this defend- 
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ant, and that the controversy in said cause is between citizens of a 
State and a citizen and subject of a foreign State. 

V. That the said United States circuit court for the district 
of South Carolina is in possession of the entire property, real and 
. ‘ f ry’ ! ‘oralins Foils v 
personal, of the defendant, The South Carolina Railroad Com- 
pany, including the premises mentioned in the complaint herein, 
and your petitioner offers herewith a good and sufficient surety for 
his entering in said circuit court of the United States on the first 
day of its next sessions a copy of the record in this cause and for 
paying all costs that may be awarded by said circuit court if said 
court shall hold that this suit was wrongfully or iniproperly re- 
moved thereto, and he prays this honorable court to proceed no 
further herein, except to make the order for removal and to accept 
said surety and bond and to cause the record herein to be removed 
into said circuit court of the United States in and for the district of 

South Carolina; and he will ever pray. 
D. T. CORBIN, 
Sol. for J. HI. Fisher, Ree. 


87 SraTe OF SoutH CAROLINA, 
’ ’ ‘ 8S . 
Charleston County, 


John H. Fisher, petitioner above named, being duly sworn, says 
that he has read the foregoing petition and knows the contents 
thereof, and that the same is true to his own knowledge except as 
to the matters therein alleged on information and belief, and as to 
those matters he believes — to be true. 

JNO. H. FISHER. 


Sworn to before me this 18th day of March, 1881. 


[SEAL. ] W. W. SALE, 
ACCOAP&G.S. 


5—3)2 
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Exupit A. 


In the Cireuit Court of the United States for the District of South 
Carolina. In Equity. 


CALVIN CLAFLIN, Cyrus GatEwoon, Jomsx Parsons, Mary C. Wit- 
liams, Frank C. Eddy, Benjamin 8. Hatch, Thomas {. Burnham, 
John F. Robins 1, and William T. Loc wood, Complainants, 

agatist 

85 Tue Sourn CaronixaA Rattroap Company, JomN HANCKEL, 

Robert Adger, Benjamin IF. Iluger, Henry Gourdin, IL, 
Pinckney Walker, James 8. Gibbs, Francis J. Pelzer, George W. 
Williams. Andrew Simonds, Louis D. De Saussure, Charles T. 
Lowndes, A. O. Andrews, Solomon 3S. Solomons, Ilenry A. Mid- 
dleton, C. I. oe David Mordeeai, J. Randolph Mordecai, 
The People’s National Bank of Charleston, The First National 
Bank of Chi arleston, The Bank of Charleston National Banking 
Association, The Carolina Savings Bank of Charleston, The South 
Carolina Loan and Trust Company, The People’s Bank of South 
Carolina, The Union Bank of South Carolina, The Ilome Insur- 
anee Company of Charleston, The Carolina National Bank of 
Columbia, Jolin Gadsden, the Younger; J. N. Lucas, Edward L. 
Horlbeck, Franklin R. Hagood, Clarence B. ( ‘ochran, Henry Win- 
throp, John C. Cochran, Executor; Charles I’. De Saussure, Joseph 
Winthrop, Executor; John b. Lanee, Trustee; Peter C. Gaillard, 
Treasurer; I. N. Solomons, Edward Magrath, Arthur b. Rose, 
Trustee; L. C. Mordecai, the Younger; The People’s Savings In- 
stitution, The Union Kilwinning Lodge, Number Four, of Aa- 
cient lreemasons, M. IL. Valenentine, Thomas W. Porcher, James 
G. Drayton, The National Bank of Chester, aid The National 
Bank of Greenville, Defendants. 


SY Lill for Foreclosure, Receiver, Injunction, ete. 


This cause, in respect to the application for the appointment of a 
receiver and for a special injunction, came on to be heard at cham- 
bers, in pursuance of notice duly served, and was argued by coun- 
sel; and thereupon, upon consideration thereof, it was ordered, ad- 
judged, and decreed as follows, viz: 

lirst. That Jolin H. Fisher, Esq., of New York, be, and he is 
hereby, appointed a receiver of the entire property and efleets em- 
braced in the trust deed set forth in complainants bill—that is to 

say, the railroad constructed and owned by the said South Carolina 
Railroad Company in the States of South Carolina and Georgia, 
with all the railway tracks, sidings, bridges, and viaduets the reto 
belonging and all lands and rights of way thereto incident, not ex- 
CCE eding the space of thirty (50) feet on each side from the centre of 
the main track, and all lands belonging to the said company and 
used by it for wood and water stations, depots, warchouses, oflices 

machine shops, car and engine houses, and all locomotives, tenders 


cars, 


stationary 
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engines, tools, materials 


5, machinery, and other per- 


sonal property of the said South Carolina Railroad Company neces- 


9() 


sary toand employed 1 


in the working of the said road, aud 


all the rights, privileges, and fr: anchises to the said company 


belonging, and also all the earnings and income of 


yr from 


sald property, whether the same may have accrued before or sinee 


the fifth day of July, 


IS7S: 


all and singular the books, papers, and 


records of the said Company and all other personal! property of ev ery 
description of the said company. 


Sceond. 


aneec 


at I 


That the 
is duties as such under this order, 


said receiver, befo ioetermgepon the 
ly eyecute a bore. 


perform- 
with 


sureties to be approved as to form and seliieloney by a judge of the 


United States court of 


the distriet where the sureties reside, and 


filed with the clerk of this court, in the sum of one hundred thou- 
sand dollars, for the faithful discharge of his duties in the premises, 


Third. 


That upon the filing of sueh bond the reeciver proceed to 
| | 


tuke possession of alland singular the premises whereof he is hereby 
appointed receiver and continue to run and operate the said rail- 
road of the defendant Company as the same Is now operated for the 
common carriage of freight and passengers, keeping the premises 
and property, both real and personal, in good condition and repair, 


to the end that the 


said road may be operated efficiently and with 


safety to the public, and he as such reeeiver has authority to employ, 


4] 


pay, 


laborers. servants, agents, 
and pay for all needful material and supplies: to 


attorneys, and counsel ; 


and discharge from to time, in his discretion, all needful 
Lo purchase 
settie 


and 


adjust with other roads and steamship lines all tratiie balances in 


the usual course of business: 


to make from time to time. 


In his best 


discretion, all needful and proper traflic arrangements with other 


roads and steamship lines for the interchange of business, 


LO prey 


all taxes on the property whereof heis appointed receiver that may 
be due and payable or become due and payable during this receiver- 


ship; 
court all existing actions by or against said company, 
all actions that may hereafter be brought against the 


and 


to prosecute and defend without the furiher erders of this 


to defend 


said company 


or against himself as such reeeiver by the permission of this court, 


and to pay the expenses of such prosecution and defence, a 
expenses and disbursements of complainants in and ‘about the 
appointment of the said receiver ; 
pany in the prosecution of all such 


the 


also 


ne 


to use the name of the said com- 
actions as he may find it 


proper or necessary in his discretion to bring, maintain, or defend, 
with full power to compromise, adjust, or settle It) his be =t diseretion 


all such actions, suits, 
hereafter arise: 


“<7 
-— 


and ¢ 


fourth. 


or controversies now existing or 


to do whateve rin ay be hee “i ful tbh 


that may 
per rer to 


maintain and preserve the corporate organization ‘un d fran- 
chises of the company until the farther order of this court, 
to pay and expend such sum, &nd no more, for these purposes 
as may hereafter, on application and hearing, be ordered by this 
court ata regular or special term thereof, 


It is further ordered that as soon as may be, after 
ceiver has entered upon the performance of his duties, he make a 


the re- 
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true and faithful inventory of all and singular the real and per- 
sonal property, of every kind and description, whereof he is ap- 
pointed receiver and which may come into his possession, and file 
the same with the clerk of this court, and due notice of such filing 
to be given to complainants’ solicitors; that the said receiver do 
keep full, true, and accurate accounts of all and singular his acts 
and doings in the premises; that he render and file with the clerk 
of this court such account within ten days after the expiration of 
every month of his receivership and serve copies thereof upon the 
complainants’ solicitors, and that he have liberty to pass his ac- 
counts from time to time before William L. ‘Trenholm, Esq., who ts 
hereby appointed a master for that purpose, on ten days’ notice to 
the complainants’ solicitors after the service on them of such 

copy thereof; that any questions which may arise on such 
93 accounting be reported to this court for examination and 

decision, and that such accounting, when from time to time 
had and completed, shall be final and conclusive upon all parties, 
unless, on due cause shown, the same shall, during the pendency of 
this action, be opened on special application. 

Fifth. It is further ordered that all moneys coming into the hands 
of the said receiver be deposited in one or more safe banks of de- 
posit within the State of South Carolina, to be approved by this 
court or a judge thereof. It is further ordered that the said receiver, 
exercising due prudence and caution in the selection thereof, shall 
not be responsible for the wrongful acts of his servants and agents. 
It is further ordered that the said receiver shall not in any case 
incur any personal or individual liability in’ the operation of 
the said line of railroad or otherwise in the premises by reason 
of any act or thing done by him as receiver or by his serv- 
ants, agents, or attorneys, the said receiver acting in good faith 
and in the exercise of his best discretion; but the mortgaged premises 
will, nevertheless, be chargeable with any judgment which may be 
established against the receiver in any action brought against him 

by any person under leave of this court first had or obtained. 
o4 Sixth. It is further ordered that all applications for inter- 

locutory orders or relief in this action on behalf of any party 
thereto or the receiver herein shall be made on notice by the mov- 
ing party to the party or parties of at least ten days, exclusive of the 
day of service, and on due proof of personal services of notices, unless 
the notice hereby required is waived in writing: Provided, how- 
ever, that the said receiver shall not part with the possession of any 
of the property of the said company, nor shall he pay out any of 
the moneys which tiay come into his hands as such receiver than 
as herein provided for except upon an order of this court made in 
term time. 

Seventh. It is further ordered that the said South Carolina Rail- 
road Company and its officers, agents, and attorneys, and all per- 
sons whatsoever, be, and they are hereby, strictly commanded and 
enjoined peacefully to deliver up and surrender to the said receiver 
all and singular the premises whereof he is hereby appointed re- 
ceiver, under the penalty attaching by law to disobedience; aid in 
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the meantime, and until the actual taking possession of the said 


property by the said receiver, it is erdered that the said South Car- 

olina Railroad Company, its president, officers, agents, and 
V0 attorneys, be, and they are hereby, enjeined and restrained 

from disposing of or parting with any of the property, real 
or personal, except in the pavinent of the hecessary daily operating 
expenses of said road; and that the said company forthwith deposit 
all moneys and available balances now in its possession or under 
its control and which may come Into its possession or under its con- 
trol, and which may come into its possession from day to day, ex- 
cept what is needed for the said necessary daily operating expenses, 
in the First National Bank of Charleston, S. C., subject to the order 
of this court in this cause. 

Kighth. And it is further ordered that the said receiver be au- 
thorized to audit and pay off, with any funds which may come into 
his hands as receiver, the claims of such employees and laborers as 
the said company has employed in the operating and running of 
the said railroad, for wages which may be due and unpaid to them 
Within sixty days prior to this order, provided such employees and 
Jaborers are in the employment of the said company at the time 
when the said receiver shall take possession of the property thereof, 
and such claim has not been assigned or parted with by such claim- 
alts. 

Ninth. lt is further ordered that a writ of injunction do issue out 

of this court directed to the said defendants, ILenry Gourdin, 
96 James S. Gibbes, Franeis J. Pelzer, George W. Williame, 

Andrew Simonds, Louis D. Desaussure, Chas. T. Lowndes, A, 
©. Andrews, Solomon S. Solomons, Ifenry A. Middleton, ©. If. 
Manson, The People’s National Bank of Charleston, The First Na- 
tional Bank of Charleston, The Bank of Charleston, National Bank- 
ing Association, The Carolina Savings Bank of Charleston, The 
South Carolina Loan and Trust Company, The People’s Bank of 
South Carolina, The Union Bank of South Carolina, The Home In- 
surance Company of Charleston, The Carolina National Bank of 
Columbia, John Gadsden, the younger; T. N. Lucas, Edward L. 
Ilorlbeck, Franklin Bb. Hagood, Clarence B. Cochran, Henry Win- 
hrop, Jolin C. Cochran, exeeutor; Charles I. Desaussure, Joseph 
Winthrop, executor; John bB. Lance, trustee; Peter C. Gaillard, 
treasurer; KE. N. Solomons, Edward Magrath, Arthur Bb. Rose, 
trustee; The People’s Savings Institution, The Union Kilwinning 
Lodge No. 4 of Ancient Free Masons, M. Hl. Valentine, Thomas W. 
Porcher, James G. Drayton, The National Bank of Chester, and The 
National Bank of Greenville, their agents and attorneys, enjoining 
and restraining them and each of them from taking any steps or doing 
or suffering any act towards the enforcement of any actual or pre- 
tended lien which they or either of them, as bolders of the floating 

debt of the said South Carolina Railroad Company, secured 
vi by bonds issued and owned by the said company, whether 

known as first-mortgage bonds or second-mortgage bonds, or 
by a specific pledge of the income of said company, may claim to 
have; and, further, enjoining and restraining them from parting 
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with or disposing, whether by sale, assignment, or otherwise, of the 
said first-mortgage bonds or seeond-mortgage bonds or coupons of 
such bonds whieh thev or any of them may hold in pledge and as 
collateral security for the payment of moneys due and to become 
due and owing to them by the said South Carolina Railroad Com- 
pany, except so faras the same may be permitted by this court; 
and, further, enjoining and restraining the said defendants, James 
8. Gibbes, Francis J. Pelzer, George W. Williams, Henry Gourdin, 
and Louis D. Desaussure, their agents and attorneys, and each of 
them, from selling or parting with any of the coupons of first- 
mortgage bonds or coupons of second-mortgage bonds of said com- 
pany which they claim to hold by purchase and which matured 
prior to the first day of July, 1878,until the further order and de- 
cree of this court. 
WUGH L. BOND, 
Circuit Judge. 
September 19, 1S7S. 


98 Unrrep STates OF AMERICA, 
District of South Carolina, Fourth Circuit. | 


In Cireuit Court. 


I, J. Kk. Hagood, clerk of the said court, do hereby certify that 
the foregoing order is a true copy of original now on file in my 
otlice. 
seat] Given under my hand and seal of said court, at clerk’s 

office, in the city of Charleston, 8. C., this the 18th day of 
March, 1851]. 
J. i. HAGOOD, 
.C.C. US, Dist. S.C. 


A true copy. 
[ SEAL. | W. W. SALE, 
CCcfré€G.¢&. 


99 [ Endorsed :] State of South Carolina, Charleston county. 

Common pleas. Henry Thomas Coghlan vs. The South 
Carolina Railroad Company and others. Petition of John UL. Fisher, 
receiver of the 5. C. Rt. Rt. Co., to remove the cause. D. 'T. Corbin, 
sol. pro pet. Filed Mar. 22d, 1881. 


100) «THe Stare or Souru CARrorina, } 
County of Charleston. j 


Know all men by these presents that [, Jolin IL. Fisher, receiver 
of the property of the South Carolina Railroad Company, as princi- 
pal, and Andrew Simonds, as security, are held and firmly bound 
unto Ienry Thomas Coghlan in the penal sum of two hundred and 
fifty dollars; the payment whereof, well and truly to be made unto 
the said Tlenry Thomas Coghlan, his heirs and assigns, we bind 
ourselves, our heirs, representatives, and assigns, jointly and sever- 


a 
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ally and firmly by these presents; yet upon these conditions: The 
said Jolin HH. Fisher, receiver, &e., having petitioned the court of 
common pleas for the county of Charleston, in said State of South 
Carolina, for the removal of a certain cause pending therein, wherein 
Henry Thomas Coghlin is plaintiff and The South Carolina Railroad 
Company, IL. Pinckney Walker and James M. Calder; John Hanckel, 
Robert Adger, and Benjamin F. Huger; David Mordecai and 
J. Randolph Mordecai, copartners ander the neme and style of Mor- 

decal & Company; George Parsons, Leslie Cliase, J. C. May- 
101) bin, Charles Macbeth, The People’s Savings Institution, ©. 

ki. Bryan, George Ballard, and John Clarence Cochran are 
defendauts, to the cireuit court of the United States in and for the 
district of South Carolina, fourth circuit: 

Now, if said John H. Fisher, receiver of the property of the South 
Carolina Railroad Company, your petitioner, shall enter in the said 
circuit court of the United States on the first day of its next session 
a copy of the record in said suit and shall well and traly pay ail 
costs that may be awarded by said circuit court of the United States 
if said court shall hold that said suit was wrongfully or improperly 
removed thereto, then this obligation to be void; otherwise in full 
force and virtue. 

Witness our hands and seals this lSth day of Mareh, A. D. 1881. 

JOHN If. FISHER, | SEAL. | 
Receiver South Caroline Railroad Co. 


ANDREW SIMONDS. [seac.] 


102.) Srare or Souri CAko.ina, | 
Charleston County. j 


Andrew Simonds, the person named in and who executed the fore- 
going obligation, being duly sworn, says that he isa resident of the 
city of Charleston and a householder and worth more than five hun- 
dred dollars over and above all debts and exclusive of property ex- 
empt by law from execution. 

ANDREW SIMONDS. 


Subseribed and sworn to before me this 18th day of March, A. D. 
1881. 
| SEAL. | DWIGHT HUGIES, 
Notary Public. 
A true copy. 
[SEAL. | W. W. SALE, 
CCF & eG. & 


105 [ Endorsed: ] The State ef South Carolina, Charleston county. 

Common pleas. Henry Thomas Coghlan es. The Seuth Caro- 
lina Railroad Company and others. Bond for removal of cause. 
Filed Mar, 22d, 1851. 
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104. Tuer Srate or Soutru CAROLINA, l 
‘ountu of Charleston. j 


In the Common Pleas. 


Hienry ToHomas CoGuian, Plaintiff, ) Objections on Behalf 

against | of Plaintiff to the 

THe Sourn Carotina RarLroap Company { Removal of the 
and Others, Defendants. (Cause. 


The plaintiff objeets to the removal of this cause from this court 
to the United States circuit court for the district of South Carolina 
under the petition and bond filed herein on the 22d day of March, 
1$51, on the following grounds, among others, to wit: 

I. The receiver of the property of the company is not the proper 
party te make the petition. 

Il. The petition and bond filed herein on the 22d day of Novem- 
ber, 1850, have been already passed upon by this court and have not 
been withdrawn. 

IIl. The petition and bond filed herein on the 22d day of March, 
1881, are too late. 

[V. The latter petition, taken in connection with the pleadings, 
fails to show that there is a “ controversy ” between the plaintiff and 
the South Carolina Railroad Company ; and, 

V. Admitting that there is a “ controversy ” between them, 
105 ithe petition, taken in connection with the pleadings, fails to 
show that such controversy is wholly between them and can 

be fully determined as between them. 

VI. All the other defendants herein besides the South Carolina 
Railroad Company, especially the subsequent mortgagees, are abso- 
lutely necessary parties and not nominal parties. 

VII. The plaintiff herein and the class of bondholders whom he 
represents not being named in the suit of Calvin Claflin and others 
against The South Carolina Railroad Company and others in the 
U.S. circuit court, and not having been served with process therein, 
and not having intervened therein, and not being necessary parties 
thereto, as their lien is prior to that of the complainant in said suit, 
their rights are therefore unaffected and unimpaired by the pend- 
ency of said suit, so far at least as they do not attempt to lay hands 
upon the property of the South Carolina Railroad Company while 
under the rightful control of the U.S. circuit court. 

VIII. If the petitioner moves under the first subdivision of see. 2 
of the act of Congress of Mareh 5, 1875, all the parties on his side of 
the controversy niust join in the petition; or if all the other parties 

than the petitioner are on the side of the controversy oppo- 
106 site to him, then the controversy is not altogether between 

persons of different citizenship, some of them being citizens 
of the same State as petitioner. 

IX. If the petitioner moves under the second subdivision of the 
said section and conceding that the controversy is wholly between 
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the plaintiff and the So. Ca. R. R. Co., then it is not a controversy 
“between citizens of different States.” 
T. W. BACOT, 
PU ij?’s Attys. 


In the Common Pleas, Charleston County, State of South Carolina. 


Hexry Tuomas CoGuian, Plaiatill, } 
against { 

Tue Sourn Carouina Rai_troap Company, H. PINcKNEY 
Wacker and James M. Caper, and Others, Defendants. 


THe Srate or SourH Carona, | 
County of Charleston. j 


Before me personally appeared H. Pinckney Walker, who, being 
duly sworn, says that he is a party defendant to the above-entitled 
action, and that he bas appeared and filed an answer therein. 

That he (deponent) is an alien and a British subject, and 
i07 is not a citizen of the United States or of any one of the 
United States. 
H. P. WALKER. 


Sworn to and subseribed before me this 24th day of March, A. D. 
1881. 
[SEAL] H. L. P. BOLGER, 
Notary Public. 


A true copy. 
[SEAL. } W. W. SALE, 
CUP. & G.S. 


108 [indorsed :] State of South Carolina, Charleston county. 

In the common pleas. Henry Thomas Coghlat., plaintil, 
against The South Carolina Railroad Company and others, defend- 
ants. Objection on behalf of plaintiff to removai of the cause under 
the petition and bond filed on 22d March, 1881. Filed 24 March, 
188]. 


109 Office C. C. P. & G.S., Charleston County. 


CHARLESTON, 5. C., 1 April, 1881. 


I, W. W. Sale, clerk of the court of C. P. & GS. for Charleston 
county, do hereby certify the foregoing 69 pages to be a true and 
correct copy of the original record in the case of Henry ‘Thomas 
Coghlan against The South Carolina R. R’d Co. et af. on file in my 
oflice 

[SEAL] W. W. SALE, 
UC. P.& G.S. 

Filed April 4, 1881. 

J. E. IAGOOD, 
C.0.C. U.S, Dist. 8. C. 


) 
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110) Uwnirep Srares or AMERICA, | 
District of South Carolina. | 


In the Cireuit Court. 


Henry Tuomas CoGHLAN y 
Us. In Equity. 
Ture Sourw CAROLINA RAILROAD COMPANY ef ad. 


On hearing the motion to remand the above cause, counsel on 
both sides having been heard, it is ordered that said motion to re- 
mand be denied, and that the above cause be referred to J. Ie. Ha- 
good, Esq., as special master, to take an account of the bonds of the 
plaintiff and of such other parties as may upon due petition be 
allowed to prove their bonds herein and report the same to this 
court. 


April 18, 1881. 
HUGH L. BOND, C't Judge. 


Filed 18th day of April, 1881. 
J. Ek. HAGOOD, 
C.C.C. U.S, Dist. S. C. 


11! Henry Thomas CoGuian, Plaintiff, 
Us, 


Tre Sourn Caro.tina Rattroap Company et al., Defendants. 


Removed from the court of common pleas for Charleston county, 
State of South Carolina, to the United States circuit court for the 
district of South Carolina, fourth circuit, in equity. 


Please take notice that I desire the evidence to be adduced on be- 
half of the plaintiff in the above-entitled cause to be taken orally. 

And, further, that I shall move the court on the Ist day of Octo- } 
ber proximo, or as soon thereafter as counsel may be heard, for an 
order appointing Joshua Nunn, Esquire, vice and deputy consul 
general at London, England, as examiner for said purpose. 


Charleston, 5. C., 25d September, 1881. | 
T. W. BACOT, : 
Pris Aly. 
To Messrs. D. T. Corbin, Hl. kk. Young, Brawley & Barn- 
112 ~—s well, Geo. R. Walker, Thos. M. Hanckel, A. T. Smythe, B. HH. 
Rutledge, Buist & Buist, Lord & Inglesby, Rutledge «& 
Young. 


" 
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We acknowledge service of the within notice this 25d day of 
September, 1881. 
RUTLEDGE & YOUNG. 
H. BE. YOUNG, 
Pr PERRY. 
B. WH. RUTLEDGE. 
A. 'T. SMYTHE, 
BUIST & LUIST. 
LORD & INGLESBY. 
BRAWLEY & BARNWELL. 
GEO. R. WALKER. 
MITCHELL & SMITH 
THOS. M. HANCKEL. 
Filed 7 October, 1881. 
J. E. HMAGOOD, 
C.C.C. ULS., Dist. S. C. 


113 Uxirep Srates OF AMERICA, | 
bourth Cirenit, District of South Carolina. j 


In the Cireuit Court. In Equity. 


Henry Tuomas Cocuray, Plaintiff, 7 
against 

Tne Sournm Carorixna Raitroap Company, Hl. Pinckney 
Walker and James M. Calder; John Hanckel, Robert Adger, 
and Benjamin PF. Huger; David Mordecai and J. Randolph 
Mordecai, Copartners under the Name and Style of Mordecai & 
Company ; George Parsons, Leslie Chase, J.C. Maybin, Charles 
Macbeth, The People’s Savings Institution, ©. i. Bryan, George 

Ballard, and John Clarence Cochran, Defendants. 


' 
| 
J 


To Messrs. D.'T. Corbin, Henry E. Young, George R. Walker, Braw- 
ley & Barnwell, T. M. Hanckel, Bb. H. Rutledge, A. T. Smythe, 
Buist & Buist, Lord & Inglesby,and Rutledge & Young: 

Take notice that the undersigned will apply to J. BE. Iagood, 
clerk of the court aforesaid, on Monday, the 20th day of February, 
1SS2, at 12 o’eclock meridian, to issue a commission to examine on 
the accompanying interrogatories Henry Thomas Coghlan, of 14 
ITyde Park Gardens, London, England, Esquire, and Richard Bid- 

dulph Martin, of 68 Lombard street, London, England, 
tl4{ banker, senior partner in the banking firm of Martin & Com- 

pany, of the same place, as witnesses for and en behalf of 
the plaintiff in the above-entitled cause. 

The plaintiff names as commissioners— ; 

1. Stephen Cracknall, of 3 New Square, Lincoln’s Inn, London, 
England, Esquire, barrister. 

2. Richard Quseley Blake Lane, of 3 Tanfield Court Temple, Lon- 
don, England, Esquire, barrister. 

th February, 1582. 

T. W. BACOT, 

PVPs Atty. 


_— ita . an. he ta. Cane cate . 
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Service of the within notice and accompanying interrogatories 
acknowledged this 9ti February, 1882. 
D. T. CORBIN, 
Solicitor for J. IL. Fisher, Receiver. 
BUIST & BUIST. 
H. bk. YOUNG, 
For Self & G. R. Walker. y 
RUTLEDGE & YOUNG. 
B. HW. RUTLEDGE. 
BRAWLEY & BARNWELL, 
LORD & INGLESBY. 
A. T. SMYTHE, 
Per J. M. B. 
THOS. M. HANCKEL. 
Filed 9 Feb’y, 1882. 
J. E. MAGOOD, 
0.0. C. U.S. Dist. S.C. 


115 UnItrep STATES OF AMERICA, i] 
Fourth Circuit, District of South Carolina. | 


In the Cireuit Court. In Equity. 


Henry Thomas GoGuean, Plaintiff, 
against 
THe Soutu Carorina Rartroap Company, H. Pinckney WALKER 
and James M. Calder; John Hanekel, Robert Adger, and Ben- 
jamin F, Huger; David Mordecai and J. Randolph Morde- 
cai, Copartners under the Name and Style of Mordecai & 
Company; George Parsons, Leslie Chase, J. C. Maybin, Charles 
Macbeth, The People’s Savings Institution, C. E. Brvan, George 
Ballard, and John Clarence Cochran, Defendants. : 


Interrogatories to be propounded to Henry Thomas Coghlan, of 14 
Ifyde Park Gardens, London, England, Esquire, and Richard Bid- 
dulph Martin, of 68 Lombard street, London, England, banker, 
senior partner in the banking firm of Martin & Company, of the 
same place, as witnesses for and on behalf of the plaintiff in the 
above-entitled cause, to wit: 

Interrogatory I. What is your name, age, residence, and occupa- 

tion ? 
116 Interrogatory Il. What is your connection with this cause 
or any of the parties hereto? 

Interrogatory Iif. Are you the holder or owner ot any of the 
bonds of the defendant railroad company? If yea, state in detail 
the kind and nur:nber of such bonds and the time when and the way 
vou became possessed thereof. ; 

Interrogatory IV. If you say that you are the holder or owner of 
any bonds of the defendant railroad company state whether such 
bonds are the original bonds .of which you became possessed or 
whether such original bonds have been exchanged by you for 
others. 


| 
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Interrogatory VY. If you say that you are the holder or owner of 
any bonds of the defendant railroad company state whether such 
bonds have matured ; and, if so, when they matured. 

fnierrogatory VI. If you say that such bonds have matured 

state what action (if any) you took upon the maturity 
117. ~—s thereof; and if vou have any leiers or other writings in re- 
spect to the same annex them as exhibits hereto. 

Interrogatory VII. If you say that you are the holder or owner of 
any bonds of the defendant railroad company, and that such bonds 
have matured, state whether you have ever entered into any agree- 
ment or made any new contract with the said company or its agents 
since the maturity of such bonds respecting such bonds or the debt 
which they evidence, and if you have any letters or other writings in 
respect to the same annex them as exhibits hereto. 

Interrogatory VIII. [f you say that you are the holder or owner 
of any Londs of the defendant railroad company, and that such bonds 
have matured, state whether you have ever received from the said 
company or its agents any moneys on account of such bonds since 
their maturity. If so, state all the circumstances attending the same, 
and if you have any letters or other writings in respect to the same 

annex them as exhibits hereto. 
118 Interrogatory IX. Do you know or can you set forth any 

other matter or thing which may be a benefit or advantage 
to the parties at issue in this cause or either of them, or that may 
be material to the subject of this your examination or the matters 
in question in this cause? If yea, set forth the same fully and at 
large in your answer. 

T. W. BACOT, 
Plaintiffs At? y. 

Filed 9th Feb’y, 1882. 

J. EK. WAGOOD, 
CCC U.S, Dist. 8. C 


119) «Tur Usirep States or America, | 
South Corvolina District. | 


The President of the United States of Ameriea to Stephen Cracknall, 
of No. 3 New Square, Lincoln’s Inn, London, England, Esquire, 
barrister; Richard Ouseley Blake Lane, of 5 Tanfield Court, Tem- 
ple, London, England, Esquire, barrister, Greeting: 

Whereas a certain cause is now depending in the cireuit court of 
the United States for the fourth cireuit, in the district of South Caro- 
lina, between Henry Thomas Coghlan, plaintiff, against The South 
Carolina Railroad Cempany and others, defendants, and it being 
necessary to the investigation of the said cause that certain persons 
resident in London, in England, should be examined on certain in- 
terrogatories: Now, know ve that in confidence of your pradenee, 
ability, and integrity you are appointed and by these presents tall 
power and authority are eiven to you or any two or more of you 
to examine all witnesses whatsoever, as well on the part of the said 
plaintiff as on the part of the said defendants or either of them, upon 
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interrogatories, and therefore you or any two or more of you are 
hereby authorized and required, on certain days and at cer- 
120 tain places to be appointed by you for that purpose, to cause 
such witnesses to come before you an. then and there to ex- 
amine each of them apart on the said interrogatories, on their re- 
spective corporal oatlis first taken before you or any two or more of 


you, and to reduce their depositions to writing and return this writ } 
to the clerk of the said court, at Charleston, in the State of South | 
Carolina, under your seals, with the said interrogatories and deposi- ' 


tions annexed, and you and every of you are hereby further re- 
quired that, before you proceed to swear and examine any witness, 
you severally take the oath first specified in the schedule hereunto 
annexed, and any one of you is hereby authorized and empowered 
to administer such oath to the other or others of you; and you are 
hereby further authorized and required, jointly or separately, to ad- 
minister the oath last specified in the said schedule hereunto an- 
nexed to any clerk employed in taking the deposition of witnesses 
aforesaid before such clerk is permitted to act or be present at such 
examination. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States of America, at Charleston, in South Carolina, district 
aforesaid, the twentieth day of February, in the year of our 
121 ~=Lord one thousand eight hundred and eighty-two, and in the 


106 year of the sovereiguty and Independence of the United : 
States of America. 
[SEAL ] J. E. WAGOOD, 


C00. US. Dist. 8. C. 


Commissioner's Oath. 


You shall, according to the best of your knowledge, truly, faith- 
fuily, and without partiality to any or either of the parties in this 
cause, take the examination and deposition of all and every witness 
and witnesses produced and examined by virtue of the commission 
hereunto annexed upon the interrogatories now produced and left 
with you, and you shall not publish, disclose, or make known to 
apy person or persons whatsoever, except the clerk or clerks by you 
employed and sworn to secrecy in the execution of this commission, 
the contents of all or any of the depositions of the witnesses or any 
of them to be taken by you and the other commissioners in the 
commission named or any of them, by virtue of the said commis 
sion, until publication shall pass by rule or order of the circuit court 
of the United States, so help you God. 


Clerk's Oath. 


You shall truly, faithfully,and without partiality to any or either 
of the parties in this cause take and write down, transcribe and en- 
gross, the depositions of all and every witness and witnesses pro- 
duced before and examined by the commissioners or any of them 
pemed in the commission hereunto annexed as far forth as you are 


r 
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directed and employed by the said commissioners or any of them 
to take and write down and engross the said depositions or any of 
them, and you shall not publish, disclose, or make known to any 
person or persons whatsoever the contents of all or any of the depo- 
sitions of the witnesses or any of them to be taken or written down, 
transcribed or engrossed, by you or whereto you shall have recourse 
or be any way privy until publication shall pass by rule or order 
of the circuit court of the United States, so he!p you God. 


Instructions for the Commissioners. 


The commissioners are requested, in the first place, to observe 
earefully the directions contained in the body of the commission. 
Any two of them will be sufficient to take the examination. Notice 
is to be given to the commissioners on the other side of the time 
and place of examination, and if they do not attend the examina- 
tion may proceed in their absence. 

When the examination of the witness is completed his depositions 
are to be signed by him and attested by the commissioners. 

When the examination of all the witnesses is closed the interroga- 
tories and depositions are to be annexed to the commission and the 
whole enclosed in a large paper under seal. ‘The commissioners 
will endorse on one corner of the outside of it the name of the cause 
and seal the packet with their seals and write their names across 
the seals and direct it to the clerk or register by whom the commis- 
sion is signed. 

If the commission is returned by post one of the commissioners 
will sign a memorandum on the outside to certify that the enclosed 
was lodged by him in the post ofllice. 


122 UNITED STATES OF AMERICA, if 
Fourth Court, District of South Carolina. | 


In the Cireuit Court. In Equity. 


Hexnry THomas Cogunian, Plaintiff, 
aga inst . 

Tue Sourm CarouixnA Rattroap Company, U1 Pinckney 
Walker and James M. Calder; John Hanckel, Robert Adger, 
and Benjamin I. Huger ; David Mordecai and J. Randolph ? 
Merdeeai, Copartners under the Name and Style of Mordecai & 
Company ; George Parsons, Leslie Chase, J. C. Maybin, Charles 
Macbeth, The People’s Savings Institution, C. I. Bryan, George 
Ballard, and John Clarence Cochran, Defendants. 


The deposition (referred to in the annexed certilicate of Stephen 
Cracknall and Richard Ouseley Blake Lane) of Ilenry Thomas 
Coghlan, the plaintiff in the above action. 

Interrogatory |: 


(). What is your name, age, residence, and oceupation ” 
A. Mv name is Henry Thomas Coghlan. [am 68 years of age. 
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I reside at No. 14 Hyde Park Gardens, London, England. I have 
ho occupation. Lam a private gentleman. 

125 ~—s Interrogatory IL: 

(). What is your connection with this cause or any of the parties 
hereto ? 

A. Tam the plaintiff in this cause. I have no other connection 
with any of the parties thereto. 

Interrogatory IIT: 

Are you the holder or owner of any of the bonds of the de- 
fendant railroad company? If yea,state in detail the kind and num- 
ber of such bonds and the time when and the way you became pos- 
sessed thereof, 

A. Iam the holder and owner of six bonds of £500 sterling each 
of the United States of America, State of South Caroiina, five per 
cent. loan, Louisville, Cincinnati and Charleston failroad, now ealled 
The South Carolina Railroad Company, one of the above-named de- 
fendants. Each of the said bonds is dated the 31st December, S33, 
and they are numbered re spectively 1S, 19, 20, 21, 22, and 23. [am 
also the holder and owner of twelve similar bonds for £250 each, 
dated the olIst De Ce ember, 1858S, and numbered respectively 26, 27, 
28, 29, 50, 31, 32, 55, 54, 55, 36, and 57. | became possessed of all 
the aforesaid baaidie by purchase on the 2oth June, 1542. 

Interrogatory IV: 
Q. If you say that you are the holder or owner of any bonds of 
the defendant railroad company, state whether such bonds are 
124 = the original bonds of which you became possessed or whether 
such original bonds have been exchanged by you for others. 

A. The aforesaid bonds are the original bonds ef which I became 
possessed, and have never been exchanged by me for others. 

Interrogatory V: 

(). If you say that you are the holder or owner of any bonds of 
the defendant railroad company state whether suc bonds have 
matured; and, if so, when they matured. 

A. The aforesaid bonds have mature d, and did so m: ature on the 
Ist day of January, 1566. 


Interrogatory VI: 


If you say that such bonds have matured state-what action, if 
anv, you took Upon the maturity of the said bonds. and if you have 
any letters or other writings In respect of the same annex them as 
exhibits hereto. 

A. Subsequently to the maturity of the aforesaid bonds, and on 
the 25d April, IS67, I, through my bankers, Messrs. Martin & Cs. 
of London, cansed them to be protested for want of payment by a 
notary public, one Thomas Edward Newton, since deceased. The 
paper-writing now produced and shewn to me, marked C 1, an- 
nexed hereto, is such protest. Besides the said protest, | have a 


— 


THE SOUTIL CAROLINA RAILROAD CO. ET AL. 4 


certificate by the vice-consul of the United States of America 
125s at London of the death of the said notary. ‘The paper-writ- 

ing now produced and shewn to me and marked C 2, an- 
nexed hereto, is the suid certificate. 

Interrogatory VIT: 

Q. If vou say that you are the holder or owner of any bonds of 
the defendant railroad company and that such bouds have matured, 
state whether vou have ever entered into any agreement or made 
any new contract with the said company or its agents since the ma- 
turity of such bonds respecting such bonds or the debt which they 
evidence, and if you have any letters or other writings in respect to 
the same annex them as exhibits hereto. 

A. I have never entered into whnv agreement or DCW contract since 
the maturity of the aforesaid bonds respecting such bonds or the 
debt which they evidence. J have the letters and copies of letters in 
respect of the said bonds sinee their maturity, which are now pro- 
duced and shewn to me, and marked respectively C3, C 4, C 5, C 
6,C 7,C 8 C9, C 10,C 11, C 12, C 13, and C 14, and annexed 
hereto. 


Interrogatory VIII: 


Q. If you say that you are the holder or owner of any bonds of 

the defendant railroad company and that such bonds have matured, 

state whether you have ever received from the said company 

126 or iis agents any monies on account of such bonds sinee their 

maturity; if so, state all the circumstances attending the 

Sale, and if you have any letters or other writings respecting the 
same annex them as exhibits hereto. 

A. I have received throvegh my bankers, Messrs. Martin & Co., 
from the seid company, through its agents, Messrs. Deni, Palmer & 
Co., certain inonies on account of the aforesaid bonds sinee their 
maturity. The amount of such monies, with the dates on which 
they were respectively paid, respectively appear endorsed upon the 
said bonds. I lave received such monies under the distinet under- 
standing with Messrs. Dent, Palmer & Co., the agents of the said 
defendant company, that the receipt of such monies should not in 
any way prejudice any rights [| might have for or In respect of the 
aforesaid bonds. Such understanding appears by the exhibits re- 
ferred to in my answer to the 7th interrogatory. ~ The circumstances 
altending the receipt and payment of the said monies on account 
of the sald honds also fully “appear by the aforesaid exhibits. The 
said exhibits, as hereinbefore appears, refer to the said monies so 
received on account. Those of the said exhibits which purport to 
be communications from me to my bankers, Messrs. Martin, are 

copies of letters addressed by me to them on the respective 

127) dates which they purport to bear. The said copies were 

made by myself before sending the originals to Messrs. Mar- 

tin, and are in every respect true and correct copies. I have been 

informed by the said Messrs. Martin that they have destroyed the 

originals of the said copies in accordance with the practice of their 
m5) 
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business, to destroy all correspondence after it has been in their 
hands for ten years. 
Interrogatory IX: 

Q. De you know or can you set forth any other matter or thing 
which may be a benefit or advantage to the parties at issue in this 
‘ause or either of them or that may be material to the subject of 
this your examination or the matters in question in this cause? If 
yea, set forth the same fully and at large in your answer. 

A. The letter of the said Messrs. Dent, Palmer & Co. of tlie 4th 
May, 1550, to the said Messrs. Martin & Co., hereto atinexed and 
marked C 15, shows that they admit that eleven half years’ interest 
were unpaid, vide/iect,seven coupons and four half years’ interest, but 
not, as in error stated in the said letter, eight coupons and three half 
years’ interests. 


H. T. COGHLAN. 


128 Signed by the above-named Lienry Thomas Coghlan in the 
presence of us, the undersigned. 
STEPHEN CRACKNALL, 
kR. O. B. LANE, 


129 UNITED STATES OF AMERICA, 


Fourth Circuit, District of South Carolina. 
In the Cireuit Court. In Equity. 


Henry Tuomas Cocunan, Plaintiff, 
agaist 
Tue Souti CaroLina Raitroap Company, IL. Pinckney WALKER 
and James M. Calder; Jolin Hanckel, Robert Adger, and Ben- 
jamin f°. Iluger; David Mordeeai and J. Randolph Mordeeai, 
Copartners under the Name and Style of Mordecai and Com- 
pany; George Parsons, Leslie Chase, J. C. Maybin, Charles 
Macbeth, The People’s Savings Institution, C. E. Bryan, George 
Ballard, and John Clarence Cochran, Defendants. 


The deposition (referred to in the annexed certificate of Stephen 
Cracknall and Richard Ouseley Blake Lane) of Richard Bid- 
dulph Martin. 

Interrogatory I: 
Q. What is your name, age, residence, and occupation ? 
A. My name is Richard Biddulph Martin; I am 44 years of are ; 

I am a banker and the senior member of the firm of Messrs. Martin 

& Co., bankers, of Lombard street, London. England; I am 

130 amember of Parliament. 


Interrogatory II: 
Q. What is your connection with this cause or any of the par- 


ties hereto ” 
A. My said firm have been bankers for the plaintiff! previous to 
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and since the year 1849, and as a member of my said firm [I hats, 
had several comimunications on the plaintiff's behalf with Messrs 
Dent, Palmer & Co., agents in London of the defendant company, 
wiih reference to the bonds of the said company held by the plain- 
tiff and forming the subject-matter of this action. 

Interrogatory IIT: ‘ 

(). Are you the holder or owner of any of the bonds of the defend- 
ant railroad company? If yea, state in detail the kind and number 
of such bonds and the time when and the way you became pos- 
sessed thereof. 

A. From the knowledge and information which I have acquired 
in my capacity of the plaintiff’s banker [ am able to state that the 
plaintiff is the holder and owner of 6 bonds for £500 sterling each 
of the United States of America, State of Soutli Carolina, 5 per cent. 
loan, Louisville, Cineinnati and Charleston railroad, now called the 
South Carolina Railroad Company, one of the above named defend- 

ants, respectively dated the 3lst December, 1558, and num- 
151 ~—bered_ respectively 18, 19, 20, 21, 22, and 23, and also of 12 

similar bonds for €250 sterling each, dated respeetively the 
Sist December, 1858, and numbered respectively 26, 27, 28, 29, 30, 
31, 32, 33, 34, 35, 356, and 37. The payment and redemption of the 
aforesaid bonds was guaranteed for the Ist day of January, 1566. 
My said firm have had possession of the aforesaid bonds as the 
plaintiff’s bankers since the year 1860, to my personal knowledge, 
and I know further by repute in my said firm that they have had 
possession of them since the year JS49. My said firm have had 
possession of the said bonds until the commencement of these pro- 
ceedings, and they have been accustomed to collect all monies paid 
in respeet thereof on behalf of the plaintiff. [am not myself the 
owner nor, except as above mentioned, am I the bolder of any of the 
bonds of the defendant company. 


Interrogatory [V: 
Q. If you say that you are the holder or owner of any bonds of 
the defendant railroad company, state whether such bonds are the 
original bonds of which you became possessed or whether such 
original bonds have been exchanged by you for others. 
A. I say that the aforesaid bonds are the original bonds of which 
my said firm became possessed as the plaintiff's bankers. ‘They 
have never been exchanged by the plaintiff for otaers in the 
132. period during which my said firm has had possession of them. 
Interrogatory V 
Q. If you say you are the owner or holder of any bonds of the 
defendant railroad company, state whether such bonds have ma- 
tured; and, if so, when they matured. 
A. The aforesaid bonds matured on the Ist January, 186. 
Interrogatory VI: 
(). If you say that such bonds have matured, state what action, if 
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any, you took upon the maturity thereof; and if you have any 
letters or other writings in respect to the same, annex them as ex- 
hibits hereto. 

A. On the 23d day of April, 1867, my said firm, as the plaintiff’s 
bankers, caused the aforesaid bonds to be protested by a ser am public 
(Thomas Edward Newton, since deceased) for want of payment, and 
the paper-writing now produced and shewn to me, marked C 1, 
annexed to the deposition of the plaintiff, is such protest. 

Interrogatory VII: 

Q. If you say that you are the holder or owner of any bonds of 
the defendant raitroad company and that such bonds have matured, 
state whether you have ever entered into any agreement or made any 

new contract with the said company or its agents since the ma- 
133s turity of such bonds respecting such bonds or the debts 

which they evidence; and if you liave any letters or other 
writings in respect to the same, annex them as exhibits hereto. 

A. My said firm, acting as the plaintiff’s bankers or otherwise, 
have never entered into any agreement or made any new contract 
with the company or its agents since the maturity of such bonds 
respeeting such bonds or the debt which they evidence. My said 
firm received on behalf of the plaintit! the circular letter, dated 
22d March, 1869, signed by Dent, Palmer & Co. and addressed to 
my said firm, hereto annexed and marked © 3. My said firm wrote 
the lefter to the plaintiff dated March 24th, 1869, annexed hereto 
and marked C 4, and also the letter to the plaintiff dated 29th 
March, 1869, annexed hereto and marked C 5, and the letter to the 
plaintiff dated SOth March, 1869, annexed hereto and marked C 7, 
and the letter dated 5lst March, 1869, annexed hereto and marked 
C 9, and the letter to plaintiff dated the 7th April, 1869, annexed 
hereto and marked C 11, and the letter to plaintiff dated the 13th 
April, 1869, annexed hereto and marked C 18, and the letter to the 
plaintiff dated the 14th April, 1869, annexed hereto and marked 
C14. My said firm have not the plaintiff’s letters to us in answer 

to the foregoing letters, as it has always been the eustom of 
134 our house to destroy letters more than ten years old on ac- 
count of the extent of our correspondence, and the said let- 
ters of the plaintiff to us had been destroyed by us in accordance 
with such practice before the commencement of these proceedings. 


Interrogatory VIIT: 


Q. If you say that you are the holder or owner of any bonds of 
the defendant railroad company and that such bonds have matured, 
state whether you have ever received from the said company or its 
agents any monies on account of such bonds since their maturity. 
If so, state all the circumstances attending the same, and if you 
have any letters or other writings in respect to the same annex them 
as exhibits hereto. 

A. My said firm have received, as bankers and agents of the plain- 
tiff, from the defendant company, through its agents, Messrs. Dent, 
Palmer & Co., monies on account of. the aforosaid bonds since their 
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maturity. Theseveral amounts of such monies, with their respective 
dates of payment, appear endorsed upon the said bonds. We 
received such monies under the understanding that the receipt 
of such monies should not in any way prejudice any of the rights 
which the plaintiff might have for or in respect of the aforesaid 
bonds, as appears by the exhibits referred to in my answer to 
the 7th interrogatory. The understanding referred to was 
135 ~—s arrived at at interviews held between Dent, Palmer & Co. at 
their office, 11 King’s Arms Yard, in the city of London, and 
sumetimes myself, sometimes some other member of my said firm, 
and sometimes William Pegler Sanigear, the managing clerk of my 
said firm. These interviews took place in the mouths of March 
and April, 1869, and principally in March. The said Messrs. Dent, 
| Palmer & Co., or their representative, stated to me at such of the 
sald interviews as were held with myself that the receipt of the 
above-mentioned moneys would not prejudice any rights which the 
plaintiff might lave for or in respect of the aforesaid honds, or to 
“ that effect. The said William Pegler Sanigear has died, but imme- 
: diately after such of the aforesaid interviews as were held with him 
he, in the course of his business as managing clerk to my firm, re- 
ported to me that similar statements were made at the said inter- 
views to him by the said Dent, Palmer & Co. This information 
Which, as I have said, was given to me by lim at the time of the 
a said interviews with him, was thereupon communicated by me to 
to the plaintiff. 


Interrogatory IX: 
Q. Do you know or ean you set forth any other matter or thing 
which may be a benefit or advantage to the parties at issue in this 
cause or either of them, or that may be material to the snb- 
156 ject of this your examination or the matters In question in 
this cause? If yea, set forth the same fully and at large in 
your answer. 

A. My said banking firm reeeived from the said Messrs. Dent, 
Palmer & Co. the letter of the 4th of May, ISS0, hereto annexed 
and marked C 15, admitting that 11 half years’ interest were un- 
paid, 


(Signed) RICHARD B. MARTIN. 


Signed by the said Richard Biddulph Martin in the presence of 
us, the undersigned : 
STEPHEN CRACKNALL. 
Rh. O. B. LANE. 


HENRY THOMAS COGHLAN VS, 


137 Unirep STates or AMERICA, 
hourth Oireutt, District of South Carolina. 


In the Cireuit Court. In Equity. 


Henry Thomas Coanian, Plaintiff, 
against | 
Tue Soutu Caroitina Rattroap Comvany, H. PInckNEY WALKER, 
and James M. Calder, John Hanekel, Robert Adger, and Ben- 
jamin I. Huger; David Mordecai and J. Randolph Mordecai, 
Copartners under the Name and Style of Mordecai and Com- 
pany; George Parsons, Leslie Chase, J. C. Maybin, Charles 
Macbeth, The People’s Savings Institution, C. Ek. Bryan, George 
Ballard, and John Clarence Cochran, Defendants. } 


We hereby certify that, under and by virtue of the commission 
issued to us in the above cause out of the above court on the 2Oth 
of February, 1852, we did appoint the 17th of March, 1SS82, at 2 
o'clock in the afternoon, at the chambers of the undersigned, Stephen 
Cracknall, No. 3 New Square, Lincoln’s Inn, London, England, for 
the examination upon the interrogatories annexed to the said com- 
mission of Henry ‘Thomas Coghlan, the plaintiff in the said cause, 

and of Richard Biddulph Martin as witnesses on the part of 
158 ° the said plaintiff; and, in pursuance of the said appointment 
and commission, an examination of the said plaintiff and 
of the said Riehard Biddulph Martin, each of them apart from the 
other, upon the said interrogatories upon their respective corporal 
oaths. first taken before us, was hadand taken before us on the date 
and at the time and place so appointed for the same; and, in pur- 
suance of the said commission, we did, before proceeding to swear 
and examine the said witnesses, severally take the oath first speci- 
fied in the schedule annexed to the said comunission, each of us 
having administered the said oath to the other; and, in pursuance 
of the said commission, Thomas King, clerk to the said Stephen 
Cracknall, was employed in taking the depositions of the said wit- 
nesses, and before the said clerk was permitted to act or to be pres- 
ent at the said examination we did administer to him the oath last 
specified in the aforesaid schedule, and the examination as aforesaid 
of the said witnesses respectively upon the said interrogatories and 
the answers given by them respectively thereto are contained in 
their depositions, signed by them respectively and attested by us, 
and which, together with the said interrogatories and this our 
13! certificate, are annexed to the said commission. 
Given under our hands and seals the twenty-eighth day of 
March, 1S82. 
STEPHEN CRACKNALL, [sear] 
Oo New Square, Lincoln’s Tnin, Loudon. 
Rh. O. B. LANE, [SEAL. ] 


d Tunfield Court, Temple, London. 
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140 R. O. B. Lane. C1. S.C. 
No. 18. £000 st’g. C, LUO stg. 


Unirep States or America, State of South Carolina. 


Five Per Cent. Loan. 


The Louisville, Cincinnati & Charleston Railroad Company, under 
the gurantee of the State of South Carolina, promise to pay to bearer 
five hundred pounds sterling, redeemable ou the first day of Jan- 
uary, one thousand eight hundred and sixty-six, and not before 
without the consent of the holder of this certificate, with interest 
. tiereon at the rate of five per cent. per annum from the date hereof, 
. the said interest to be paid semi-annually, on the first days of Jan- 
uary and July, on presenting the proper coupons for the same at the 


house of Palmers, Machellop, Dent & Co., London, where the prinei- 
pal will also be redeemed on the surrender of this certificate. 

In witness whereof the said company has caused its cor- 
ee [u.s.] porate seal to be hereunto affixed, at Charleston, this Jlst 
| day of December, 1838. : 

ROD’T Y. HAYNE, President. 
k. H. EDWARDS, 


Sec’y & Treas’r. 


c (Copy of One of the Warrants or Coupons.) 


Louisville, Cincinnati and Charleston Railroad Company warrant 
No. 49, for £12 10s., being half-yearly interest on bond C, No. 18, 
pavable January Ist, 1565. 

£12 10s. MK. H. EDWARDS, Treas’r. 


141 Six other warrants, as above, for €12 10 each, numbered 
00,51, 52, 53. 54, and 55, repeetively, payable half-yearly from 
July Ist, 1865, to January Ist, 1866, both inclusive. 


( Endorsed.) 


An act to lend the eredit of the State to secure any loan which may 
be made by the Louisville, Cincinnati and Charleston Railroad 
Company and for other purposes. 


Be it enacted by the Senate and House of Representatives now 
met and sitting in General Assembly, and by the authority ef the 
same, That the faith and funds of the State of South Carolina be, 
and the same are hereby, pledged to secure the punctual payment 
of any contract which shall be made for borrowing money by the 
Louisville, Cincinnati and Charleston Railroad Company from any 
person or persons, company or companies, corporation or corpora- 
tions, to any amount not exceeding two millions of dollars, either in 
the United States or in Europe, and when such contract or contracts 
shall be made by bond or bonds, certificate or certificates, or other 
instrument or instruments signed by the president of the said com- 
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pany, under its seal and countersigned by the secretary thereof, 
142 it shall be the duty of the comptroller general of this State to 

endorse thereon that the faith and funds of the State of South 
Carolina are pledged to the faithful performance of the said contract 
or contracts, both as it respects the punctual payment of the principal 
and of the interest, according to the terms of the said contract or 
contracts: Provided, that the interest to be received thereby and 
made payable thereon shall not exeeed the rate of five per cent. per 
annum; and provided, also, that the comptroller general shall not 
endorse any such contract until five hundred thousand dollars shall 
be paid to the company on the stock thereof, in which event he shall 
pledge the funds and faith of the State for one million of dollars: 
and when five hundred thousand dollars more shall be paid to the 
company on the stock thereof the comptroller general shall pledge 
the funds and faith of the State for one other million of dollars. 

In the senate-house the twentieth day of December, in the year of 
our Lord one thousand eight hundred and thirty-seven, and in the 
sixty-second year of the sovereignty and Independence of the United 
States of America. 

PATRICK NOBLE, 
President of the Senate. 
D. L. WARDLAW, 


Speaker of the House of Representatives. 


145 The conditions of the above act having been faithfully 
complied with, 1 do hereby, for and in behalf of the State of 
South Carolina, endorse her guaranty on this bond for the payment 
and redemption of the principal and interest of the same. 
(Signed) WM. ED. HAYNE, 


Comptroller. 
The coupons are endorsed as follows, viz: “ Payable at Messrs. 
Palmers, Machillop, Dent & Co.’ 
144 
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In the United States Cireuit Court in Charleston. 
Tn the Matter of the Petition of Henry Thomas CoGuLan. 


This is the paper-writing, marked “ b,” referred toin the affidavit 
of Richard Biddulph Martin, sworn in this matter before me this 
tenth day of May, 1889. 

JAMES W. COMERFORD, Not. Pub. 


Cl. S.Cracknall. (B.) 


On the twenty-third day of April, one thousand eight hundred 
and sixty-seven, at the request of the holder, I, Thomas Edward 
Newton, notary publie, by lawful authority admitted and sworn, 
dwelling in London, went with eighteen certain original bonds of the 
State of South Carolina, whereof a copy of one and description of 
the others are on the other side written, and attached to each of 
which said bonds are seven coupons (a copy of one and description 
of the others being also on the other side written), to the counting- 
house of Messrs. Dent, Palmer & Co., late Palmers, Mackillop, Dent 

& Co., where the same are made payable, the principal thereof 
146 ~~ having become due, and demanded pay tient of the said bonds, 

together with all interest thereon, which demand was not 
complied with, and a gentleman answered that they had no funds 
to pay the said bonds and coupons. 

Wherefore I, the said notary, at the request aforesaid, did and do 
by these presents protest, as well against the said State of South Car- 
olina as all others whom it doth or may concern, for exchange and 
re-exchange, costs, damages, and interest, suffered and to be suffered, 
for want of paymentof thesaid bondsand coupons. Thus protested 
in the presence of Rudolph C. Nichol & Charles 5. Bentley, wit- 
nesses. 


£4 4 0. 
In testimonium veritatis. 
[SEAL. | THOS. EDWD NEWTON, Not. Pub. 
147 C2. S. Cracknall. C2. S.C.: R.O. BL. 


Consulate general of the United States of America for Great Britain 
& Ireland, at London. 


[, Joshua Nunn, vice and deputy consal general and notary pub- 
lic ex officio of the United States of America at London, England, 
do hereby make known and certify to all whom it may concern that 
on the 25d day of April, A. D. 1867, Thomas Edward Newton (since 
deceased), who hath signed the annexed certilicate, was a notary pub- 
lic, duly admitted and sworn and practising in the city of London 
aforesaid, and that te all acts by him so done full faith and credit 
are and ought to be given in judicature and thereout. 


eS Ty 


eee | 
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In testimony whereof I have hereunto set my hand and 
‘sear.] atlixed my seal of office, at London aforesaid, this third day 
of May, in the vear of our Lord one thousand eight hun- 


dred and eighty. 
aig J. NUNN. 
11 Kixa’s Arms Yanrp, Lonpon, 22nd March, 1869. 
Messrs. Martin & Co., Lombard St. 

Sins: We beg to inform you that we have received instructions 
from the agent of the South Carolina Railway Company to pay the 
half year’s interest due Ist July, 1868, on the new bonds of that 
company, guaranteed by the State of South Carolina, exchanged 
through us. Weare also directed to make a similar payment on 
such of the old bonds held in this country as have not yet been ex- 
changed. 

The coupons will have to be left at our counting-house two clear 
days for examination. Printed forms can be had on application. 

We are, sirs, vour obedient servants, 


DENT, PALMER & CO. 
149 C4 8.6;R.0. BL. 


68 LompBarp Sr., March 24, 1869. 
Dear Sir: We beg to enclose a circular from Mess. Dent, Palmer 
& Co. with reference to the 8. Carolina bonds. We shall be glad to 
receive your instructions before sending in the coupons for pay- 
ment. 


We are, sir, your obed. servants, MARTIN & CO. 
Wf. 'T. Coghlan, Esq., 14 Hyde Park Gardens. 
150 Cds. §&.C.; R.O. B. L. 


68 Lomparb Street, March 29, 1869. 

Sir: We have referred your letter of the 24th inst. to Messrs. Dent, 
Palmer & Co. They tell us “that they have no authority to say that 
the State of South Carolina refuses to exchange the old bonds for 
new bearing the guarantee of the State. ‘The guarantee is practically 
the same, though not in the identical words of the old one. It must 
be borne in mind that the guarantee is given at a different period 
of the State’s existence.” 

Messrs. Dent, Palmer & Co. consider that the receipt of the July, 
1565, dividend will not commit you in any way. Coupons from Ist 
January, ‘63, to 1 January, ’66, both inclusive, remain attached to 
the bonds. 

We could not undertake to express any opinion as to the powers 
of the new guarantee. We think you had better consult a solicitor 
on the point. 

We remain, sir, your obed. servants, 
MARTIN & COQ. 

Il. T. Coghlan, Esq., 14 Hyde Park Gardens. 
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151 C6. S.C.; R.O. B. Ll. 
Hype Park Garpens, March 50th, 69. 
GENTLEMEN: I have to acknowledge the receipt of your letter of 
the 29th inst. Could you favor me with a copy of the new South 
Carolina Railway Company’s bonds, with the guarantee by the 
State? 
I remain, gentlemen, your obedient servant, 


Hf. T. ©. 
Messrs. Martin, 68 Lombard St., city. 
152 C7. &$.C.; R.O. BL. 


68 Lomparp Sr., March 30, 1869. 


Sir: In consequence of your letter of this date we have applied to 
Messrs. Dent, Paimer & Co. for a copy of the S. Carolina new bonds. 
Those gentlemen say that they cannot give a copy of the bonds; 
neither can they guarantee that bonds to be issued hereafter shall be 
the same as those that have been issued up to thistime They 
would allow any one to inspect a bond if they hac one in their olfice, 
which they do not often have now. We are afraid, therefore, that 
we cannot assist you farther in this matter. 

We remain, sir, your obed. servants, 
MARTIN & CO. 


H. T. Coghlan, Esq., 14 Hyde Park Gardens. 


153 C8 8.C.; R.O. B. L. 
Marcu Slst, 69. 

GENTLEMEN: I have to thank you forthe trouble vou have taken. 
l think from Messrs. Dent’s answer, if [ have been informed right, 
that the State is unable at present to give the guarantee to the new 
bonds. 

This makes it important that I should do nothing that would 
affect my protest of the old bonds, so if aceepting the Interest now 
offered would do so don’t apply for it, but otherwise L should, of 
course, be glad to have it. 

As the company has now means or will soon have I think [should 
be justified in enforcing payment of those bonds. Can you reeom- 
mend me any one in America in whose hands to place this busi- 
ness ? 

I remain, Xe. am. ©. 


Messrs. Martin, 68 Lombard St. 


lod C9. S.C.; R.O. B. L. 


68 Lomparp Sr., kb. C., Marek Sist, 1859. 
Dean Sin: We have the pleasure to acknowledge the receipt of 
your letter of this day. Messrs. Dent & Co. do not think that by 
reeciving the dividend declared on the new bonds you would elfeet 


* 2 MI TB li et ab TE ae ol el Se 
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your protest on the old ones, but as they are merely agents for the 
State we should say it was more a lawyer's question. Every one 
with whom we have spoken to on the subject do not consider you 
will better your position by protesting the bonds, but you may be 
better advised. Weare not acquainted with any one in America 
who would undertake the business for you. 
We remain, dear sir, yours very faithfully, 
MARTIN & CO. 
H. T. Coghlan, Esq., 14 Hyde Park Gardens. 


150 C10. 8.C.; R.O. B. L. 


Hype Park Garpens, Apri/ 5th, 1869. 

GENTLEMEN : It is, of course, impossible for me to take a solicitor’s 
opinion on the new South Carolina railway bonds if Messrs. Dents 
refuse me a copy of one, but with respect to the interest now offered 
my solicitor expresses himself as follows: 

“T don't think the fact of your receiving a subsequent dividend 
on your bonds willinterfere with your right to recover the overdue 
ones. You may, at the time of such application, renew your de- 
mand for such outstanding claim.” 

I suppose he means by this for the payment of the overdue 
bonds and their arrears of interest. 

[ remain, Wce., Il. ©. 

Messrs. Martin, 68 Lombard St., city. 

Would you enquire and let me know if Messrs. Barings would 
be willing to undertake the enforcing of the payment of these over- 


due bonds in Charleston, South Carolina, or wherever proceedings 
should be commeuced, or, if they are not, any other house ? 


156 Cil. 6.C.; ROB. L 


68 Lombarp Sr., April 7, 1869. 


Sir: We have applied to Mess. Baring Bros. on the subject of 


your letter of the 5th inst., but those gentlemen decline to have any- 
thing to do with enforcing payment against a State. 

They tell us that by the Constitution of the United States it is 
expressly provided that neither the United States as a whole nor 
any separate State can be sued, nor can any action at law be brought 
against them, and that if you decline accepting the terms of the 
State of S. Carolina in the matter of these railway bonds you have 
absolutely no remedy at all. Under these circumstances it would 
be useless asking any I:nglish house of any standing to undertake 
your case, and we know no one in Charleston. 

We will receive your dividend, as we quite agree with you that it 
cannot prejudice vour claim in any way. 

We remain, sir, your obed. servants, 
MARTIN & CO. 

II. T. Coghlan, Esq., 14 Hyde Park Gardens. 


woh 
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157 C12. 8.C.; R.O. B. L. 
Arrit Sri, “69. 
GENTLEMEN: [I hope you applied to Messrs. Dents for the arrears 
of interest and bonds in the way recommended by my solicitor, as 
by your letter of the 7th inst. you seem not to be aware that for 
these bonds [can proceed against the railway if not against the 
State. 
I remain, gentlemen, «c, H. C. 


Messrs. Martin, 68 Lombard St., city. 


Let me havea line to say what amount you receive. 
158 C15. $.C.; R.O.B. L. 


68 LomBanp Sv., April 13, 1869. 
Dear Sir: We have received and credited your account with 
£175 10, being } year’s dividend on your 8. Carolina railway bonds. 
We remain, sir, your obed. servants, 
MARTIN & CO. 
H. 'T’. Coghlan, Esq., 14 Hyde Park Gardens. 


159 Cl4. S.C; RO. B. L. 
68 LomBarp Sr., prid 14, 1869. 

Sir: The £175 10 consists of 5% on your £6,000 bonds for } year 
and } of the interest which is due to you on the capitalised overdue 
interest. 

Taking this does not compromise or affect your position in the 
least, and the amount will be allowed you in any subsequent claim 
or arrangement you may make. 

We remain, sir, your obed. servants, 
MARTIN & CO. 

HH. 'T. Coghian, Esq. 


160 C15(A). S.C; RO. B. LL. 


1] Kina’s Arms Yarp, ik. C., Loxnpos, May 4th, 1880. 
Messrs. Martin & Co., 68 Lombard street. 

Dear Sirs: The letter of the book-keeper of the South Carolina R. 
Rd Co. enclosed in your letter of yesterday is entirely in error, as 
you are no doubt aware, Messrs. Baring Bros. Co. having paid the 
interest due July. iS78, and January & July, 1879. We return his 
letter. The statements that were made to you verbally yesterday 
were correct. We have paid no interest on any bonds for the cou- 
pons due January & July, 1867, and January, 1568. The holders of 
the first-mcrtgage bonds issued in 1871 reeeived bonds and frac- 
tional cash when exchanging their new bonds. The new bonds 
issued by us in 1867 with the State guarantee in exchange for the 

old bonds were for £600 & £500 each respectively, and these 
161 were given for old bonds of £500 & £€250 cach respectively, 
the difference, 20 p’r cent. being the unpaid interest for the 
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years 1865, 1864, 1865, & 1866. The principal of the 11 coupons we 
have referred to (S03) the holders of the old bonds have no bonds 
for, and have never reeeived, but interest they have reeeived upon 
the 8 half year’s interest, and also upon the face of the bonds, which 
is endorsed upon the bonds. The holders of old bonds who sur- 
rendered them in exchange for first-mortgage bonds were treated in 
the same manner as if they had previously exchanged for the new 
bonds, thus getting also bonds including the 11 half year’s interest, 
but without the State guarantee. 
We are, dear sirs, yours faithfully, 
DENT, PALMER & CO. 


P.8.—The old bonds became due on the Ist January, 1866; hence 
there were no coupons on them after that date. 


D., P. & CO. 
162 “..” 
In the United States Circuit Court in Charleston. 
In the Matter of the Petition of Hexry Thomas CoGuran. 


This is the paper-writing, marked “A,” referred to in the aflidavit 
of Richard Biddulph Martin, sworn in this matter before me this 
tenth day of May, 1880. 

JAMES W. COMERFORD, Not. Pub. 


165 Endorsements on cover: 


This packet was lodged by me in the post office in London on the 
29 March, 1882. 
R. O. B. LANE. 


Received April 12th, 1882. 
J. E. HAGOOD, Jr., 
Dpty Clerk. 
164 Unirep Sratres OF AMERICA, 
District of South Carolina, Fourth Cirenit. | 


In the Cireuit Court. in Equity. 


Henry THomas CoGHLAN ) 
VS. | Report of J. &. [Lagood, 
THe Soutn CaroLinA RAILROAD COMPANY { Special Master. 
et al. 


To the honorable the judges of the circuit court aforesaid : 

By an order of this court made in the above-entitied cause on the 
1Sth day of April, 1881, it was referred to me “as special master to 
take an aceount of the bonds of the plaintiffand of such other par- 
ties as may upon due petition be allowed to prove their bonds herein 
and report the same to this court.” 

I respectfully report as follows: 

Ata reference held before me on the 18th day of May, 1881], at 
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which were present Messrs. T. W. Bacot, TH. FE. Young, and If. A. 
M. Smith for D. T. Corbin, counsel in the cause, the following eigh- 
teen (18) bonds of “ the Louisville, Cincinnati and Charleston Rail- 
road Company” (endorsed with the guarantee of the State 
165 of South Carolina under the act of the General Assembly of 
the said State of South Carolina of December 20, 1857) were 
produced before me and proved to be the property of the plaintiff, 
to wit: 


{, Bond No. 18, dated 31st December, 1838, redeemable Ist Jan’y, 1866, for £500 st’g, 
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Aggregating £6,000 sterling. 


oF = 


Each of said bonds recites interest thereon at the rate of five (5) 

per centum per annum from the date thereof, payable semi- 

166 annually on the Ist days of January and July upon presenta- 

tion of the proper coupons at the house of Palmers, Mackil- 

lop, Dent & Co., London, where the principal is also made redeem- 
able upon the surrender of the bond or certificate. 

‘The last seven coupons on each bond (due respectively January 1, 
1863, July 1, 1865, January 1, 1864, July 1, 1St4, January 1, 1865, 
July 1, 1865, & January 1, 1866) remain attached and have not been 
paid, and nothing was paid on said bonds until the 13th April, 1869, 
from which date payments have been made from time to time, as 
evidenced by the endorsements on the bonds. 

[ have had made photograph copies of one of the said £500 bonds 
and one of the said £250 bonds (all the others being identically the 
same except as to the number of bond), which are filed herewith as 
exhibits, and from an inspection of which the foregoing matters will 
more fully appear. 

May 5, 1852. 

J. k. ITAGOOD, 


Special Master, 


167) — Testimony Introduced on Behalf of Plaintiti at Reference Ield 
Before Special Master on sth May, 18381. 


Cianrces F. Uanp, being duly sworn, says that Ilenry Thomas 
Coghlan is the owner and holder of six bonds of the Louisville, 
Cincinnati & Charleston Railroad Company for £500 sterling each, 
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dated December 51, 1838, witin seven (7) coupons each, for twelve 
pounds and ten shillings, numbered 18, 19, 20, 21, 22, 25, the letter 
“C” being on each bend. There also appears on each of said six 
bonds the following memorandum in writing : 

“Ten, 25 April, 1867.” : 

(A photographed copy of one of said bonds is herewith attached, 
marked Exhibit —.) 

That he is also the owner and holder of 12 bonds of said com- 
pany for £250 sterling each, dated Dec. 31, 1858, with seven cou- 
pons, each for six pounds and five shillings, numbered 26, 27, 28, 
29, 30, 31, 32, 33, 34, 35, 56, 37, the letter “C” being on each bond. 
There also appears on each of said 12 bonds the following memo- 
randum in writing: 

“Ten, 23 April, 1867.” 


(A photographed copy of one of said 12 bonds is herewith at- 
tached, marked Exhibit —.) 


168 Uwnirep STAteEs OF AMERICA, | 
District of South Carolina. J 


In Cireuit Court. 


Hexry Tuomas CoGHLaNn 
vs. 


Tue Soutu Carortina R. RR. Co. et al. 


A reference was held in the above case this ninth day of May, 
A. D. 1882. 

Present: Mess. Bacot & Young, representing plaintiff, and Messrs. 
Mitchell & Smith and Corbin, representing defendants. 

The following witnesses were examined : 


Joun H. Fisher sworn. 
Direct examination by Mr. Mirener: 


(. What position do you hold now in reference to the South Car- 
olina Railroad Company ? 

A. Receiver. 

(). Since when” 

A. Since the 28th September, 1878. 

Q. Have you had any correspondence with H. T. Coghlan, com- 
plainant in this action? 

A. Yes. 

(). Did you receive a petition from him to be filed in this court 
for the payment of lis bonds? 
169 (Counsel for complainant objects to witness testifying to 

the contents of papers of any kind, whether petition or let- 

ters, unless same are produced or unless the preliminary question 
is put in regard to his knowledge of complainant’s handwriting.) 


Q. Mr. Hagood, will you produce the petition ” 
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(Mr. Hagood, clerk of court, here produced petition of H. T. Cogh- 
lan, filed in the ease of Calvin Claflin ef af. vs. The South Carolina 
R. R. Co. et al. Defendants’ attorney announced the suspension of 
examination of Jno. H. Fisher and called for the production by the 
clerk of the file book. 

Counsel for complainant object to the suspension of said exami- 
nation and object to the production of the petition by the clerk 
unless he is first questioned whether he knows from whom said 
petition came or acquainted with H. T. Coghlan’s handwriting.) 


(). Will you produce, Mr.Clerk, the file book in the ease of Calvin 
Claflin ef al. vs. The S.C. R. R. Co. et al. 7 

(). Will you read froin that file book the entry made as to this 
petition ? 

A. March 18,1880, there was a petition filed from H..T. Coghlan 
by D. T. Corbin. 

Examination of Mr. Fister resumed by Mr. Mrrenecr: 
170 Q). (Hands witness petition.) Will you examine that petition 

which has been produced by the clerk of court and state 
whether you received that petition from London ? 

A. I think this is the same petition that [ received in a letter from 
London. 

(. Whom was it from ? 

A. From Mr. Coghlan; purported to be from him. 

Q. Have you had mueh correspondence with Mr. Coghlan ? 

A. Nota great deal. Several letters passed between us. 

. You have addressed letters to him ? 

A. Yes. 

(); You have received answers to those letters ? 

A. I have received answers signed by Mr. Coghlan. 

Q. From the party towhom you addressed your correspondence ? 

A. Yes. I tuok that for granted in the regular course of corre- 
spondence. 

Q. Are the signatures to those letters the samme as the signature to 
that petition ? 

(Counsel for complainant object to a comparison of signatures 
uniess the letters are produced.) 

A. I don’t know. 

(). From your knowledge of the signature of Mr. Coghlan in the 
correspondence you had with him is the signature of that petition 
the signature of Mr. Coghlan” 

A. [don't know that | have looked at the signature to the peti- 

Lion. 
17] (). Well, look at it. 


(Objected to as above.) 


A. I should think it was. 
Q). (lands letter.) Will you examine that letter and state if that 
Was a letter received by you from Mr. Coghlan ” 
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A. T can only say that in the regular course of correspondence 
I received letters signed by Coghlan. Of course I do not know Mr. 
Coghlan. 

(). In reply to letters you addressed to him ? 


A. Yes. 
Q. That is cne of the letters? 
A. Yes. 


(Petition introduced in evidence by Mr. Mitchell and marked 
Exhibit A.) 


Q. What did you do with that petition ? 

A. My recollection is I handed it to Mr. Corbin. 

Q). Did it ever get back into your hands? 

A. Yes. ; 

Q. How? 

A. It was handed to me by Mr. Corbin. 

Q. What became of it then? Did you return it to the clerk of 
the court” 

A. Yes. 

(. Was a demand made on you by the clerk of the court for it? 

A. Yes. 

(. And in accordance with that demand you handed him the 
petition ? 

A. Yes. 


172 (Mr. Mitchell introduces letter dated June 15, 1880. Coun- 
sel for complainant object on the ground that there is no 
proof of handwriting.) 


Q. Were you in the habit of paying interest upen these bonds of 
Mr. Coghlan’s—Louisville, Cincinnati & Charleston R. R. bonds ? 
Will you state first your method of paying interest upon the bonds 
in London ? 

A. I remitted under order of the court to Baring Bros., who were 
agents for paying interest on these bonds, as well as all the other 
first-mortgage sterling bonds and guaranteed bonds. They adver- 
tised. I have a copy of the advertisement. 

Q. You sent the money over to Baring Bros. to pay the interest 
on the Louisville, Cincinnati & Charleston R. R. past-due bonds ? 

A. Yes. 

@. What were your instructions to Baring Bros. as to the pay- 
ment of interest upon the bonds—took duplicate receipts and 
stamped the bonds, or how ? 


(Objected to as leading.) 


A. Both. On all matured bonds they were to take duplicate re- 
ceipts. 

Q. What was the method of-the payment of interest upon the 
souisville, Cincinnati & Charleston R. R. past-due bonds in the 
hands of Coghlan or any other party ? 

A. I think T had better give the history of the whole thing. In 
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the first place, I received an order from the court ordering 
175 = metopazay the interest on the Louisville, Cincinnati & Chartes- 
ton R. R. bonds—guaranteed bonds and first-mortgage bonds. 
I then wrote Baring Bros. and remitted them the money, instructing 
them to do so, and sent them a copy of the order of court, under 
which they were instructed to take duplicate receipts and stamp on 
all the matured bonds the interest paid up to the time it was paid. 
After that they were to send me either the receipts or the coupons 
that were paid. Of course, they took receipts on the Louisville, 
Cincinnati & Charleston R. R. bonds, and the receipts were returned 
to me. 
Q. What is the first duplicate receipt you got—for what date? 
A. I think the first order was from July, 1878, to January, 1879. 
Q. (Hands bond to witness.) Will you read the stamp on that 
bond ? 


(Counsel for complainant object to witness testifying because his 
answer shows he cannot recollect, and object to witness testifying as 
to date of receipts unless the receipts are produced.) 


Q. Read the first receipt stamped upon the original bond. 

A. (Reads:) “ Paid £15 sterling interest due July 1, 1878, and 
Jan. 1, 1879, on this bond.” 

Q. Will you exhibit the duplicate receipt that corresponds to that 

stamp? 
174 A. There would be no particular receipt for that stamp. 
Q. Not for the stamp, but for the interest paid at that 

time. 

A. It would be a receipt for the interest on so many bonds. 


(Produces receipt, marked Exhibit —.) 


Q. Were those receipts sent back to you by Baring Bros., your 
agents, as receipts for the interest paid upon the bonds held by 
Coghlan whose numbers are thereto attached ” 

A. They are the same numbers as the bonds held by Mr. Coghlan, 
and the receipts also signed by Mr. Coghlan. Sometimes the same 
number of bond was quoted by Martin and sometimes by Mr. Cogh- 
lan himself. 

Q. Go on to the next following bond and read the receipt. 


(Witness here read the stamps on the bonds.) 


Q. Is that the signature of H. T. Coghlan from your knowledge 
of his signature from the correspondence you had with him ? 

A. It looks like the signature to the letters | received from him, 

Q. In reply to those you addressed to him ? 

A. Yes. 


(Mr. Mitchell introduces Exhibit C.) 


(. Were those stamps placed upon all the bonds by Baring Bros, 
in London”? 
A. I presume so. 
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Q. Did you give instructions for the bonds to be stamped 
175 ~—when presented for payment? 
A. Yes; and the first stamps I sent over. 

Q. Does that correspond with the stamp you sent over” 

A. Yes. 

Q. I see that this reads: “ Bonds of the Louisville, Cincinnati «& 
Charleston R. QR. Co., each with eight coupons attached, represent- 
ing £600 sterling and numbered respectfully as follows.” Now, how 
is it that there are but seven coupons on that bond? There are seven 
coupons on all these bonds that they have given receipts for eight 
overdue coupons. 

A. I presume it must have been for an extra six months’ interest 
after the last coupon is due. 

Q. That would bring it, then, to what date? 

A. That would bring it to Ist July, 1866. 

Q. Then you did pay on this bond, treating the bond as if it was 
a £600 bond due July 1st, 1866? 

A. I paid on each £500 bond interest on £600, and on the £250 

bonds I paid interest on £300. I did that because I was informed 
by Mr. Burdell and other parties connected with the road that that 
had been done years before. 

Q. Capitalizing the interest as of the Ist July, 1866? 

A. Yes. 

Q. Now, in the payment of the interest therefore on those bonds 
you treated thei as £600 bonds at 5 per cent. interest ? 

A. Yes: and the £250 bonds I treated as £300 bonds at 5 per 
cent. Interest. 


176 Cross-examination by Mr. Youna: 
Q. Did you ever see Mr. Coghlan write ? 
A. No. 
Q. Did you ever’see him sign this? 
A. No. 
Q. You are not at all acquainted with him ? 
A. No. 


Q. (Hands petition to witness.) In whose handwriting is that en- 
dorsement on the back ? 
A. I believe it is Maj. Corbin’s. 


(The endorsement referred to is as follows: “ Nore.—The petition 
of H. T. Coghlan, dated May 11, 1880, declining to pay me a fee ; I 
have therefore withdrawn this petition from the files of this court 
and returned the same to J. IH. Fisher, receiver, from whom I re- 
ceived it. (Signed) D. T. Corbin.”) 

Q). Mr. D. ‘P. Corbin, of course, was the counsel in whose hands 
you put it? . 

A. Yes. 

Q. Mr. Coghlan declined to pay him a fee. 

A. I don't know anything about it. That is all [ know about it, 
and that letter that | received from Mr. Coghlan afterwards—that 
is, purporting to come from Mr. Coghlan. 
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Q. Did Baring Bros. mention to you those receipts that you pro- 
duced as signed by Mr. Coghlan or Martin? 
A. They merely came with the accounts current. 
Q. Did you ever see Martin & Co. write their name ” 
177 A. No. 
Q. Are you acquainted with them ? 
A. No. 
Q. Had no transactions with them except these ? 
A. None. 
Q. Do you know of your own knowledge that Martin & Co. are 
agents of Coghlan ? 
A. No. 
Q. Do you know that they are bankers ? 
A. I think I have a recollection of them as bankers. 
Q. Did you produce the receipts purporting to be signed by 
Coghlan ? 
A. Yes. 


By Mr. Bacor: 


Q. This paper purports to be a petition of Henry T. Coghlan that 
you have testified as having received. Did you file it with the clerk 
here? 

A. No. 

Q. How did you get it back into your possession ” 

A. Maj. Corbin handed it to me. 

Q. When did he hand it back to you ? 

A. I reaily cannot say 

Q. Do vou recollect what year it was? 

A. Is not the date on there’ I think it was about that time. I 
got it back from him, as well as I recollect, avout the date there. 

(Q. About May, 1880” 
178 A. Yes. I cannot say positively. It was a matter that I 
was not interested in. 

Q. He handed it back to you shortly after you handed it to 
him ? 

A. I don’t recoilect. 

(). It was about May, 1880” 

A. I should think so. 

Q. You testified that the clerk made a demand upon you for it 
again, and that vou delivered it upto him. When did that occur? 

A. I should think about two weeks ago; but really I have been 
so busy that I cannot swear positively when it was. 

(). About two weeks ago”? 

A. I should think so. I am not positive. 

(). Since you have been connected with the road as receiver has 
the State of South Carolina taken any action under its statutory 
mortgage to enforce the collection of this class of bonds—the Lou- 
isville, (jneinnati & Charleston R. R.? 


(Objected to as not in reply to anything in the direct examination 
and irrelevant to the issue.) 
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A. Not to my knowledge. 
©. No summons ? 
A. No. 


J. E. MAGoop sworn. 
Direct examination by Mr. Mrrcuenr: 
Q. Will you produce the petition and rule to show cause, 
179 in the ease of Calvin Claflin et al. vs. The S.C. R. RR. ef al, 
why the said petition of Calvin Claflin was not filed in 
court? 
(Witness produces paper called for.) 
By Mr. Youna: 
Q. Is there on file in this court or has there ever been produced 
a power of attorney from Henry T. Coghlan to D. 'T. Corbin, Esq., 
to act as his attorney or solicitor? 


A. No. 


Jxo. H. Fisner reealled. 
By Mr. MircHerc: 
Q. Was that petition sent to you by Mr. Coghlan for the purpose 
of being filed in this cause? 
(Objected to unless the letters are produced.) 
A. My impression is it was by letter. 
-Q. You acted in accordance with that letter? 
A. Yes. 
©. (ands letters.) Will you be kind enough to examine all of 
these letters and state if those letters were received by you from Mr. 
Coghlan” 
A. Yes; I think those are the letters I received. 
(Said letters introduced by Mr. Mitchell and marked Exhibits 


—, } 
(Objected to as irrelevant and not proven.) 
By Mr. Youna: 
Q. Did you ever have any correspondence with Martin & Co. ? 


A. No. 
Q. No correspondence at all? 


180 A. No. 
(. Those are the only letters you received from Mr. Cogh- 
Jan? 


A. I don’t recollect. I think they are, though. I don’t recollect 
any others. 

(. You know of none others? 

A. I do not. 

Q. If you have any others you will produce them at your leisure? 


A. Yes. 
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(. But those are the only letters purporting to be from Mr. Cogh- 
lan received by you? 
A. Yes, I think those are all. 


J. E. HaGoop recalled for cross-examination. 
sy Mr. YOuNG: 
Q. Have you any knowledge of Mr. Coghlan’s signature ? 
A. No, I do not know his signature. 
(}. Have you had any correspondence with him ? 
A. No. 
(Q. You know nothing about his signature ? 
A. I know nothing at all but the filing of the petitioi—that the 
petition was giver to me by Maj. Corbin. 
Q. And Maj. Corbin remanded ? 
A. In May afterwards he withdrew the petition, and I so marked 
on the file book: Withdrawn and delivered to him. 


181 Q. You have no acquaintance with Mr. Coghlan’s signa- 
ture? 
A. No. 


By Mr. Mirenet.: 


Q. Have you ever examined the signatures of any parties on peti- 
tions, bills, or papers filed in your office when they were handed to 
you to be filed by an attorney at the bar? 

A. No. 

Q. Has it ever been your habit to refuse to file a paper that was 
handed to you by a respectable attorney at the bar without your 
knowing the parties’ signature to the petition ? 

A. No. 

(Objected to as irrelevant and not in reply.) 

D. 'T. Corbin, Esq., sworn. 

Direct examination by Mr. Mirrciens: 

Q. Will you be kind enough to examine that petition marked 
Ex. A and state how you received it? 

A. I received it from Mr, Fisher. When I received this petition 
from Mr. Fisher it was not exactly as it stands now. I have put in 
some head-notes in my handwriting—the title of the court and so 
on. In my handwriting are the words “ United States of America ” 
at the head of the petition, and justi below the first line after that, 

“In the United — circuit court, Charleston,” [ have put in 
182s the words “ Distriet of South Carolina, Fourth Cirenit, in 
Mquity.” And then after following the sentence * The 
humble petition of Henry Thomas Coghlan, 14 Hyde Park,” the 
words that follow are mine: “A citizen of the Kingdom of Creat 
Britain.” I filled in those words myself. 
Q. What else did you add to that. petition ? 
A. I signed my name to it, “ D. 'T. Corbin, solicitor for petitioner.” 


~] 
lo 
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Q. All the rest of that petition, then, was as it came to you ? 

A. Yes. 

Q. What did you do with it? 

A. | filed it in this court. 

Q. Had you any correspondence with Mr. Coghlan ? 

A. I have quite a lengthy correspondence with him, a consider- 
able correspondence. I don’t know whether I should call it lengthy. 

Q. Ilave vou those letters now ? 

A. I think so. 

Q. Will you be kind enough to produce them to-morrow ? 

A. I don’t know whether I ought to produce them. They are 
letters, as I regard, between attorney and client, and I submit the 
question whether I ought to produce them and whether I can do so. 
I am very familiar with Mr. Coghlan’s signature through the corre- 


spondence. 
(). They were in reply to letters ? 
183 A. Letters received from him, always in response to letters 


written to him. I think I wrote him first after receiving the 
petition, to which he replied, and { wrote him again. I think as 
many as three or four letters passed between us, and his final letter 
is noted on the back here, May 11th. I do not produce it in court, 
but it contains nothing but declining to pay me a fee, and I with- 
drew the petition. 

Q. (Hands witness petition.) Willi you examine that petition and 
tell me whether, from your knowledge of the signature of Mr. Cogh- 
lan through correspondence, that is the signature of I. T. Coghlan? 

A. I have not the slightest doubt in the world that it is. It is 
the same signature that is attached to ail his letters to me. 


Cross-examination by Mr. Youna: 


(). You say you received that from Mr. Fisher? 

A. Yes. 

Q. Did you receive a direction or power from Mr. Coghlan direct- 
ing you to file that petition? If so, I would be glad if you would 
produce it. 

A. My memory is not as good as formerly, but my impression is 
that Mr. Fisher, when he handed it to me, handed me a letter from 
Mr. Coghlan asking him to hand it to some lawyer to attend to it, 
and Mr. Fisher asked me if I could attend to it. He either told me 

he had a letter from Mr. Coghlan asking him to hand it to 
184s an _ attorney to attend to or he handed me a letter. Wiether 

he told me or gave me the letter I don’t know. I immedi- 
ately took the petition and examined it, and I thereupon wrote to 
Mr. Coghlan. I think I have a copy of that letter in my copy book. 
I wrote to him about it, and [ think I told him I had filed it, prob- 
ably, or asked him whether I should file it. Iam in doubt whether 
I filed it on the letter he had written to Mr. Fisher, and which was 
shown to me, or whether I took it from Mr. Fisher and then wrote 
Mr. Coghlan about it. Several letters passed in which he instructed 
me. 


THE SOUTH CAROLINA RAILROAD CO. ET AL. 73 


Q. I would rather you would produce those letters. 

A. I think Ihave all the correspondence, but I did not know that 
they would be asked for this evening. If you desire it I will hunt 
up his letters and vou, being his attorneys, do not object to their 
being produced | will produce them, but they are letters passing be- 
tween attorney and client. 

(). I do not see the difference between ‘estifying aud producing 
them. If you are going to testify about them I would rather see the 
record, 

A. I would only say that from the letters—correspondence—that I 
had with him I have not the slightest doubt about the signature of 
Mr. Coghlan. 


By Mr. Mircne.e: 
Q. Was that petition prepared by you ” 
185 A. Oh, no; it was sent already prepared and signed, ex- 
cepting in the particulars I have mentioned. 
By Mr. Youne: 


(). That is, handed to you by Mr. Fisher? 

A. Yes. 

Q. It did not come to you direct ? 

A. No; it came to me through Mr. Fisher, and I and Mr. Coghlan 
corresponded about that very petition. 


(Cross-examination of Mr. Corbin reserved.) 


J. H. Witson sworn. 
Direct examination by Mr. Mircne te: 


Q. What position did you hold in the South Carolina R. Rh. Co. 
prior to 1878” 

A. I held the position of treasurer and secretary during i878. 

Q. Was it within your sphere of duties to attend to the financial 
matters of the road ? 

A. It was my business to do so from December, 1875, the time I 
went into the road. 

(). (Hands bonds to witness.) Will you examine these bonds and 
receipts and state how it is about the eight overdue coupons when 
the bond has but seven and what was done by the road in tue ex- 
change of those bonds ? 

A. That matter is very clear. The bond has but seven, but the 

last coupon matures on Jan. 1, 1866, and the renewal is on 
186 July 1, 1866, so it carried six months’ interest, equivalent to 
elght coupons. 

Q. And that would make how many pounds? 

A. That would make exactly 100 pounds on the £500 bonds and 
o0 pounds on the £250 bonds. 

(). What was done in reference tothe exchange by the road of the 
bonds due in 1866? 

A. They attempted to make an exchange of the bonds guaranteed 

10— 3552 : 
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by the State, which in a great many cases was not carried out, and 
they issued a first-mortgage bond in 1868. 

Q. The £500 bond was how exchanged ? 

A. In £600 bonds, and the £250 bonds for £300 bonds. 

Q. Then there were £600 and £300 bonds sent to London to 
be exchanged for those bonds ? 

A. Yes; they were sent over to take up the old bonds. 

Q. ‘Those bonds were dated at what time? ‘ 

A. July 2d, 1866, because the first day came on Sunday. 

Q. Do vou remember in what year those bonds were sent over. 

A. No; that was before my time. I know they were sent over, 
but it was before I went to the road. 

Q. Do you know under what act they were issued ? 


‘(Objected to.) 


Q. What was the act under which they were issued ? 
187 A. I think it was an act passed at the session of the Legis- 
lature in December, 1865. 

Q. When this bond says, “ Paid on this bond £15, half-year divi- 
dend due July 1, 1868, as if it had been exchanged for new bond,” 
what would have been the capital of the new bond ” 

A. £600. 

Q. And of the £250 bond? 

A. £500. 

©. Were those bonds of the Louisville, Cincinnati & Charleston 
R. R. Co. held in London maturing July 1,1866” Was interest 
paid on them regularly by the road as if they were £600 and £500 
bonds? 

A. The interest was remitted regularly to Dent, Palmer & Co. I 
never got any receipts from them, and I complained at one of the 
meetings of the board that receipts were not sent me. We were 
always charged with it and the money was always remitted. The 
presumption is they were paid. 

Q. Were those receipts entered upon those bonds by Dent, Palmer 
& Co. when they were presented for payment of interest ? 

A. That Ido not know. [ never got a receipt from them. 

(). Look on the bond. 

A. I don’t know anything at all about it but what they 

188 reported to me, that they were paid, and the presumption is 

that they were paid. 1 don’t know whether that was the re- 

celpt of Dent, Palmer & Co. or anybody else. The money was 
always sent them, and they reported them as paid. 

(. ‘The rate of interest on those bonds was put at what figure? 

A. At 5 per cent. on the £600 and £300 bonds. 

Q). Was it put on all the Louisville, Cincinnati & Charleston R. 
R. bonds at the same figure? 

A. It was charged on all the bonds and reported to me, as treas- 
urer, as the rate or all the bonds that had not been exchanged. 

Q. Did any one make any complaint to the road of that rate of 
interest ? 
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A. Not during the time I was there, from Dec., 1873, to Nov., 1878, 
when my services were dispensed with. | 

Q. You have been a banker at some period of your life? 

A. I won’t call it a banker. A banker is one who holds other 
people’s money. I only bought foreign exchange. 

(). What is the legal rate of interest in England ? 

A. About two years ago, to my knowledge, it was 5 per cent. If 
any change has been — it has been made in the last two years. 


Cross-examination by Mr. Young : 


Q. How do you know the legal rate in England to be 5 per cent. ? 
Have you seen the laws? 
189 A. I have never seen the law, but I have read it in the 
Jankers’ Magazine and financial books. I know this much: 
that parties who left their accounts over there have been credited 
and charged at 5 per cent. interest. 

Q. Do you not know that interest in England varies according to 
contract—three, four, and five per cent.? 

A. I know that interest varies according to contract, as it does in 
this State. 

(). No; I mean there is a law for interest at three per cent., four 
and five per cent. : 

A. I do not know. I don’t know of any law for interest at two, 
three, or four per cent. 

Q. You do not know that in many cases the legal rate of interest 
is sometimes three per cent., sometimes four, and sometimes 5 per 
cent. ? 

(. To my knowledge the legal rate of interest is not tv, three, 
or four per cent. The Bank of England’s or the customary rate may 
be that, but the legal rate of interest is 5 per cent. I have not seen 
the law, but I have read of it and seen accounts that have been ren- 


dered. 


By Mr. Bacor: 
Q. Were Dent, Palmer & Co. the regular agents of the South Caro- 
lina R. R. Co. in England ? 
A. Had been from its inception. 


(Objected to as not in reply.) 


(). Up to what time? 
190 A. Up to the time that I left the road, which was Nov. 1, 
1878, they were the agents and always paid interest. 
Q. Did the State of South Carolina ever take any action to enforce 
the payment of these Louisville, Cincinnati & Charleston R. fh. 
bonds ? 


(Objected to as irrelevant and not in reply.) 


A. Not at all during the time I was in that office. 
(). Do you know otherwise of anything being done? 
A. I have never heard of it. 


at ane: hernias ea 


~T 
Co 
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By Mr. Mire enc : 


Q. In vour transactions with parties dealing in foreign exchange, 
in the absence of any contract in reference to the rate of interest, 
the rate was 5 per cent ? 

A. I never had any contracts dealing in foreign exchange that had 
anything to do with interest. My contracts were simply for the 
purehase of bills for parties in New York whom I represented. 


Ff. M. Burpet sworn. 
Direct examination by Mr. Mircnecr: 


Q. What position did you oceupy in the South Carolina KR. I. ; 
from what time and up to what date? 

A. Up tothe last of October, 1878, | was general book-keeper of 
the company. 

Q. Did this matter of the exchange of bonds come within your 


knowledge? 
A. Yes. 
191 Q. Will you be kind enough to state how it is that those re- 


ceipts call for eight overdue coupons when the bond has but 
seven coupons on it? 

A. There are seven coupons on the bond, and the eighth coupon 
is represented by the last six months’ interest. | 

Q. When the attempt was made to exchange by the substitution 
of new bonds for the old bonds was the interest upon those bonds 
of Louisville, Cincinnati & Charleston R. R. capitalized ? 

A. Yes; the £500 bonds beeame £600 bonds, and the £250 bonds 
became £500 bonds. 

Q. Do you remember at what time tiey were sent over to ex- 
change? 

A. That was before I went to the road. 

Q. Will you explain this: Paid on this bond £15, &e. What 
ought that new bond to have been ” 

A. That was upon the new capital of £600, capitalizing those so- 
called eight coupons. 

Q. Then to the parties who would exchange Louisville, Cincin- 
nati & Charleston R. R. bonds that matured in 1866 new bonds for 
£600 were given, drawing 5 per cent. interest ? 

A. Yes, and had been given to a great many. 

Q. Those to whom it had not been given keeping the old bond 
with that endorsement ? | 

A. Yes. 

Q. As if the interest had been capitalized and the new bond given 

for that amount” 
192 A. Yes. 

Q. Ilave you ever heard of any objection by any parties 
who held Louisville, Cincinnati & Charleston R. R. Londs, and also 
Mr. Coghlan, the holder of these bonds, since you have been with 
the road as tothe payment of five per cent. interest upon those bonds 
from the time of their maturity ” 

A. Not until Mr. Fisher became receiver. I think Mr. Coghlan 
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objected. He wanted the principal of his bonds paid, claiming, I 
think, that the bonds drew 5 per cent., and the past-due security he 
claimed at a higher rate of interest. That was the first time I ever 
heard the question made and the only time. Ie claimed 7 per cent. 
for the past-due security. 

Q. How did that claim appear—by letter ? 

A. I think so. 

Q. Did you see the letter? 

A. I think Mr. Fisher showed it to me. Ile was mistaken, and I 
think he was convinced he was mistaken. 


(Counsel for complainant objects to witness stating an opinion, 
and also to his stating the contents of a letter not produced.) 


Cross-examination by Mr. Bacor : 


Q. When did you go into the road ? 

A. In the latter part of 1868, I think. 

Q. Were Vent, Palmer & Co. the agents of the road in England ? 
A. Yes. 


193 (Objected to as not in reply.) 


(Q). Were they the only agents of the road ? 

A. That I knew. 

Q. Do you know anything of your own knowledge about Mr. 
Coglan’s course in the matter “of the bonds? 

A. No. 

(). What is your present connection with the road ? 

A. I am not connected with it. My conneetion with the road 
commenced in 1868. I did not become book-keeper until the latter 
part of 1869. 

Q. What position did you occupy before 1869, when vou became 
book-keeper ? 

A. A ceneral clerk. 

(). From 1869 up to the time you left the road what was your po- 
sition ? 

A. General boek-keeper up to the time Mr. Fisher became re- 
ceiver. 

Q. Have you been connected with the road since he was receiver? 

A. Yes. 

Q. During the time you were connected | with the road while he 
Was receiver what position did you occupy ? 

A. I was retained ; I don’t know what for specifically, but my un- 
derstanding was to go on as general book- keeper. 

Q. And did you remain general book-keeper ? 

A. No: the bouks ' were not opened at the time I left. The 

194 old debt came to a standstill and whe books were not opened. 
Q. What was your position then ? 

A. To do whatever I was called upon to do. I gave all my ume. 


(Objected to as not in reply.) 


(). Did you ever know or hear of the State of South Carolina 


Se ea an ee Se ne ae 
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taking any steps to enforce the payment of these Louisville, Cincin- 
nati & Charleston Lt. R. bonds ? 
A. No. 


(Objected to on same ground.) 


Deposition of Henry Thomas Coglan was then opened and 
read, 

In the reading of said deposition defendants’ counsel objected to 
the paper put in evidence as produced upon the ground that the 
signature of the party thereto has not been proved. Mr. Mitchell 
also objected to the following exhibits : 

Exhibit C 1. 

Exhibit C 2. 

Exhibit © 3. 

Exhibit C 4, signature not being proved. 

Exhibit C 5. 

Exhibit C 6, as a copy of a letter. 

Exhibit C 7. 

Exhibit C 8. 

exhibit C 9; signature not proven. 
195 Exhibit C10, as a copy, and no reason shown why the 
original has not been presented. 

Exhibit C 11; signature not proven. 

Exhibit C 12, as a copy without the loss of the original having 
been accounted for. 

Exhibit C 15; signature not proven. 

Exhibit C 14; signature not proven. 

Mr. Mitchell also objected to the following: 

“T have been informed by the said Messrs. Martin that they have 
destroyed the original of said copies in accordance with the practice 
of their business to destroy all correspondence after it has been in 
their hands for ten years.” 

Mr. Mitchell also objected to the following phrase in the answer 
of Richard Biddulph Martin: 

“My said firm received on behalf of plaintiff a circular letter, 
dated March 22, 1869, signed by Dent, Palmer & Co.” 

Mr. Mitchell objected also to answer to the eighth interrogatory 
by Richard Biddulph Martin. 


196 Uxirep STATES OF AMERICA: 


In the United States Cireuit Court in Charleston, District of South 
Carolina, Fourth Cireuit. In Equity. 


To the honorable the judges of said court: 

The humble petition of Henry Thomas Coghlan, of 14 Hyde Park 
Gardens, London, Mngland, esquire, a citizen of the King of Great 
Britain, sheweth as follows 

That your petitioner Is the owner of six bonds of five hundred 
pounds each of the United States of America, State of South Caro- 
line, five per cent. loan, Louisville, Cincinnati, and Charleston rail- 
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road, now called the South Carolina Railroad Company, respectivel v 
dated the 31st day of December, 1838, and numbered, respectively, 
18, 19, 20, 21, 22, and 25; and he is also the owner of twelve simi- 
lar bonds of two hundred and fifty pounds each, dated, respectively, 
the 3lst day of December, 1858, and numbered 26, 27, 28, 29, 30, 
ol, 52, 33, 54, 35, 56, and 37, amounting in the whole to the value 
of six thousand pounds, payment and redemption guaranteed the 
Ist day of January, 1866. These bonds were issued under “ An act 
to lend the credit of the State to secure any loan whicli may be 

made by the Louisville, Cincinnati, and Charleston Railroad 
197 Company, and for other purposes,” and are endorsed: “ The 

conditions of the above act having been faithfully complied 
with, I do hereby, for and on behalf of the State of South Carolina, 
endorse her guarantee on this bond for the payment and redemption 
of the principal and interest of the same.—Wnm. Ed. Ilayne, comp- 
troller.” 

That from January Ist, 1868, to January Ist, 1866, the last seven 
coupon- were not paid. 

That from July Ist, 1866, to January Ist, 1568, four half-year’s 
interest was not paid. 

That in the year 1868 the South Carolina Railway Company sent 
aspecial agent to this country to propose a fresh arrangement of 
the debt, viz., to substitute other bonds of the company for the bonds 
which had the endorsement of the State of South Carolina, and in 
their circular state that the effect of the exchange would be to re- 
linguish the guarantee of the State of South Carolina for the prin- 
cipal and interest of the bonds. 

That the railroad company has never made any offer to pay off 
these overdue bounds or arrears. 

That your petitioner declined to surrender his bonds and so re- 
linguish the guarantee of the said State: and the railroad company 

has since, from time to time, paid the interest due on these 
198 bonds from July Ist, 1868, to July Ist, 1879, but the seven 

coupons and the four half vear’s interest above named still 
remain unpaid, and, together with that of January Ist, 1SS0, amount 
to one thousand nine handred and fifty pounds. 

That your petitioner is desirous of receiving the principal and 
other monies secured by the said bonds and coupons and the arrears 
With such compensation in interest as your honorable court may 
consider he is entitled to. 

Your petitioner therefore humbly prays that an order may be 
made to that effect. 

H. TV. COGHLAN. 


Beit known that on the tenth day of January, one thousand 
eight hundred and eighty, before me, James William Comerford, of 
the city of London, notary publie by royal authority, duly admitted 
and sworn, personally appeared Ilenry Thomas Coghlan, known to 
me to be the petitioner named in the foregoing petition, who there- 
upon signed the said petition in my presence and acknowledged his 
signature at the fuot thereof to me, notary. 


SO HENRY THOMAS COGHLAN VS. 


In testimony whereof I have hereunto set my hand and affixed 
my notarial seal, in London, the day and year aforesaid. — Veritas. 
(SEAL. | JAMES W. COMERFORD, Not. Pub. 
199 D. T. CORBIN, 
Solicitor for Petitioner. 


Consulate general of the United States of America for Great Britain 
& Ireland, at London. 


I, Joshua Nunn, vice and deputy consul general and notary 
publie ex officio of the United States of America at London, Eng- 
land, do hereby make known and certify to all whom it may con- 
cern that James William Comerford, who hath signed the annexed 
certificate, is a notary public duly admitted and sworn and practis- 
ingin the city of London aforesaid, and that to all acts by him so done 
full faith and credit are and ought to be given in judicature and 
thereout. 

In testimony whereof I have hereunto set my hand and affixed 
my seal of office, at London aforesaid, this tenth day of January, in 
the year of our Lord one thousand eight hundred and eighty. 


[SEAL.] J. NUNN. 


200 Endorsements on petition : 


Exuinpit A. 


Note.—The petitioner, Il. T. Coghlan, by a letter to me dated 
May 11, 1880, declined to pay ine a fee for attending to this case, 
and I have therefore withdrawn this petition from the files of the 
court and return same to J. IL. Fisher, receiver, from whom I re- 
ceived it. 

D. fT. CORBIN. 

May 28, ’S0. 


Filed 18 M’ch, iSS0. 
J. k. HAGOOD, 
CLC. O.UL8.,, Dist. S.C. 


201. Eximerr Bb. In Evidence before me May 9, 1882. J. E. 
Ilagood, Special Master. 


l4 Hype Park GAkpens, Lonpon, June 15th, S80. 

Dear Sir: Having received a letter from Mr. Corbin, in whieh 
he said, I shall have to require you to send me a fee of 8500, — not 
understanding such a demand, I wrote to him as follows, viz: “As 
Iam unable to agree to this, the business between us is at an end, 
and I will make other arrangements,” 

I have since had a letter from that gentleman saying he will take 
an order withdrawing the petition, and will return the petition to 
you. 

I should be much obliged if you will let me know if he has done 
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so (as he had no instructions from me to withdraw the petition) 
and if it is now in your possession. 
I remain, dear sir, yours very truly, 
| If. COGIMLAN. 
Mr. John Fisher, receiver, South Carolina Railroad Company, 
Charleston, South Carolina, United States. 


202. ExnuipirC 1. In Evidence before me. J. E. Hagood. 


In the Circuit Court of the United States, District of South Carolina. 


CALVIN CLAFLIN ef al. 
vs. In Equity. 
Tue Sourn Caro.tina RAILROAD CoMPANY ef al. i 


Lonpon, ENGLAND, July 2nd, 1879. 


Received of Messrs. Baring Brothers & Co., as agents of John H. 
Fisher, receiver of the South Carolina Railroad Company, one hun- 
dred and eighty pounds sterling, being interest due July Ist, 1878, 
and January Ist, 187%, on bonds of the Louisville, Cincinnati and 
Charleston Railroad Company of £250 each, with eight overdue 
coupons attached, representing three hundred pounds sterling, and 
nunibered respectively as follows: 

(26, 21, Boy Sey DU, 31, o2, oo, dt, OD, 06, O7. ) 


(Signed in duplicate) J. MARTIN. 


205 kexnipir € 1. 
In the Circuit Court of the United States, District of South Carolina. 


CALVIN CLAFLIN et al. ) 
Us. In Equity. 
Tur Sourn Carnonrina RAILROAD CoMPANY ef al. { 


LONDON, ENGLAND, July 2, 1879. 


Received of Messrs. Baring Brothers & Co., as agents of Jolin I. 
Fisher, receiver of the South Carolina Railroad Company, one hun- 
dred and eighty pounds sterling, being interest due July Ist, 1878, 
and January Ist, 1879, on bonds of the Louisville, Cincinnati and 
Charleston Railroad Company of £9500 each, with eight overdue 
coupons attached, representing six hundred pounds sterling, and 
numbered ronpoctively as follows: 


(18, 19, 20, 21, 22, 23.) | 
(Signed j in duplicate) MARTIN & CO. 


J1—352 


§? HENRY THOMAS COGIILAN VS. 
20-4 Exuripit C 2. 


Form 2. 
In the Circuit Court of the United States, District of South Carolina. 


CALVIN CLAFLIN cf al. \ 
vs. In Equity. 
Tue Sourn Caronina RatLRroap CoMPANy et al. J 


Loxpon, ENGLAND, February 4, 1880. 


teceived of Messrs. Baring Brothers & Co., as agents of John H- 
Fisher, receiver of the South Carolina Railroad Company, ninety 
pounds sterling, being interest due July Ist, 1879, on bonds of the 
Louisville, Cincinnati & Charleston Railroad Company of £250 each, 
with eight overdue coupons attached, representing three hundred 
pounds sterling, and numbered respectively as follows : 

(26, 27, 28, 29, 80, 31, 52, 52, 34, 35, 36, 37.) 


(Signed in duplicate) H. T. COGHLAN. 
4th, Feb., “Sv. 


205 Exutpir C2. In Evidence before me. 
Form 1. 
In the Circuit Court of the United States, District of South Carolina. 


CALVIN CLAFLIN ef al. 
Us. In Equity. 
The Sourn CAROLINA Rainroap Company ef al. 


Lonpon, ENGLAND, February 4, 1880. 


Received of Messrs. Baring Brothers & Co., as agents of John H. 
Isher, receiver of the South Carolina Railroad Company, ninety 
pounds sterling, being interest due July Ist, 1879, on bonds of the 
Louisville, Cincinnati & Charleston Railroad Company of £500 
each, with eight overdue coupons attached, representing six hundred 
pounds sterling, and numbered respectively as follows: 

18, 19, 20, 21, 22, 23. 

(Signed in duplicate) H. T. COGHLAN. 


4 Feb., ’80. 
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206 Exurpir C 3 
Form 2. 
In the Cireuit Court of the United States, District ef South Carolina. 


CALVIN CLAFLIN e€ al. 
vs. >In equity. 
Tue Souta CarontnA Rartroap Company ef al. | 


Lonpon, ENGLAND, June 8th, 1880. 
teceived of Messrs. Baring Brothers & Co.,as agents of John H. 
lisher, receiver of the South Carolina Railroad Company, ninety 
pounds sterling, being interest due January 1, 1580, on bonds ef the 
Louisville, Cineinnati & Charleston Railroad Company of £250 
each, with eight overdue coupons attached, representing three hun- 
dred pounds sterling, and numbered respectively as follows: 
12. Nos. 26, 27, 28, 29, 30, 31, 32, 38, 34, 35, 36, 27. 
(Signed in duplicate) J. MARTIN. 


207 Exuipir C 3 
Form 1. 
In the Cireuit Court of the United States, District of South Carotina. 
CALVIN CLAFLIN ef al. \ 
vs. In Equity. 
Tne Sourn Carorina RaitroaAp Company ef al. 
Lonpox, EXGLanp, June Sth, 1880. 
Received of Messrs. Baring Brothers & Co.,as agents of John I. 
Fisher, receiver of the South Carolina Railroad Company, ninety 
pounds sterling, being interest due January 1, 1580,on bonds of the 
Louisville, Cincinnati and Charleston Railroad Company of £500, 
each with eight overdue coupons attached, representing six hun- 
dred pounds sterling and. numbered respectively as follows: 
6. Nos. 18, 19, 20, "21, 2 22, 23. | 
(Signed in duplicate) J. MARTIN. 


208 Exuipit C 4. 
Form 1. 


In the Cireuit Court of the United States, District of South Carolina. 


CALVIN CLAFLIN ef al. ) 
Us. te Equity. 
Tne Souru CarnonixnA RartroaAp Company e¢ al. 


LONDON, EXGLAND, 5 Augusi, 1880. 
Received of Messrs. Baring Brothers & Co., as agents of John I. 
Fisher, receiver of the South Carolina Railroad Company, ninety 


st a et att as ; ; oo 
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pounds sterling, being interest due Ist July, 1880, on bonds of the 
Louisville, Cincinnati & Charleston Railroad Company of £500, 


each with eight overdue coupons attached, representing six hundred A 
pounds sterling and numbered respectively as follows : , 
18 to 23, both inclusive. ; 
(Signed in duplicate) J. MARTIN. } 

> 


209 Exuipir C 4. 
Form 2. 
In the Cireuit Court of the United States, District of South Carolina. 


. CALVIN CLAFLIN ef al. ) 
| Us. >In Equity. 
THe Soutn CARoLIna RAILtRoaApD Company et al. 


Lonpon, ENGLAND, 3 August, 1880. 


Received of Messrs. Baring Brothers & Co., as agents of John H. 
Fisher, receiver of the South Carolina Railroad Company, ninety 
pounds sterling, being interest due Ist July, 1580, on bonds of the 
Louisville, Cincinnati & Charleston Railroad Company of £250, 
each with eight overdue coupons attached, representing three hun- 
dred pounds sterling and numbered respectively as follows : 

26 to 37, both inclusive. 

(Signed in duplicate) MARTIN & CO. 


210 Exurpir 1. 


14 Hype Park Garpens, Lonpon, 15th Sept., °79. 


Sir: L wish to draw your attention to my coupons of January Ist, 
1863, to January Ist, 1866, and my overdue bonds January Ist, 1866, 
which have remained so long and still remain unpaid, and which 
have or ought to havea priority to any funds thereon. I will thank 
you if | am in errorin addressing myself to you, to bring my claim 
to the knowledge of the court or State, whomever the proper parties 
that I should apply to. 

The following is a copy of the State’s guarantee on one of my 
bonds, viz: 

“The conditions of the above act having been faithfully complied 
with, [ do hereby, for and in behalf of the State of South Carolina, 
endorse her guarantee on tis bond for the payment and redemption 
of the principal! and interest of the same.”—Wm., Ed. Hayne, comp- 
troller. 

I am, sir, your obedient servant, Il. COGHLAN. 


Mr. John H. Fisher, receiver South Carolina Railroad Company, 
United States, Charleston. : 
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21] Ixuipir 2. 


14 Hype Park Ganrpens, Lonpox, Dee. 26th, ’ 

Sir: I have to thank you for your letter of the 3d inst., which I 
received on the 25rd. 
_ With regard to the petition Iam afraid there will be some delay 
unless you can furnish me with a copy of the proper forin, the ex- 
vense of which & your letters, &e¢., I shall be happy to pay (on your 
letting me know the amount) to any one you may hame In London. 

I am told the petition must be drawn out by an American 
lawyer acquainted with the law of South Carolina and the law of 
the United States, but I don’t know any such in London toapply to. 

I have written to the secretary of your lega ition here, but I have 
not yet received his answer. Pray, what is the full name of the 
court that I have to address the petitien to? 

I am sure, under the circumstances, you will excuse my request, 
and remain, sir, your obedient servant, 

H. COGHLAN. 


Mr. John HH. Fisher, receiver South Carolina Railroad Company, 
United States, Charleston. 


212 EXHIBIT 3. 


14 Hype Park Garpens, Lonpox, Dee. 29th, 79. 

Str: I should be obliged if you will let me know if the petition 
should be sent by post to yourself and by what date and whether it 
is requisite to send out the bonds with it or if it will be sufficient to 
deliver them to Messrs. Baring when they receive your order for the 
payment of them and the arrears. 

[ am sorry to trouble you with another letter, but I forgot to make 
this enquiry when I wrote to you on the 26th inst. 

I remain, sir, your obedient servant, 


H. COGHLAN. 


Mr. John H. Fisher, receiver South Carolina Railroad Company, 

Charleston, United States. 
213 Expire 4. 
14 Hyper Park Garpens, Lonpon, ./an. 10, ’80. 

Sir: In order to save time I have had the enclosed petition drawn 
out, which I trust is in proper form in all respects. If not and it 
won’t do will vou kindly telegraph to that effect, and let me know 
the alterations necessary and I will have a fresh one drawn out in 
accordance with your instructions. 

Hoping, however, that this may not be necessary and that the 
court will excuse any inadvertence on my part, which is quite un- 
intentional, [ remain, sir, your obedient servant, 

IH. COGHLAN. 


Mr. John IH. Fisher, receiver South Carolina Railroad Company, 
Charleston, South Carolina, United States. 


, SRE aes en — 
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214 Exutpir 5. 


14 [ype Park Garpens, Lonpon, Nov. 15th, 79. 
Sir: Not having received any reply or acknowledgement to a 
letter I addressed you on the 13th Sept. last, | should be obliged by 
your letting me know if you have received it; and,if so, when I may 
expect an answer. 
I remain, sir, your obedient servant, 
H. COGHLAN. 
Mr. John II. Fisher, recciver South Carolina Railroad Company, 
Charleston, United States. 


215 UnItrep STATES OF AMERICA, ! 
District of South Carolina, Fourth Circuit. f 


In the Cireuit Court. 


CALVIN CLAFLIN et al., Complainants, 


Us. I . . 
, ' -In Equity. 
THe Soutu Caroitimsa LK. R. Comrany et al., Defend- | ditties 
ants. 


To the honorable the judges of said court : 


The petition of Calvin Claflin ef a/., complainants herein, respect- 
fully shows unto the court— 

That by the file book of this court and in this cause there appears 
to have been filed on the 1Sth day of March, A. D. 1880, a certain 
petition by and on behalfef Henry T. Coghlan, Esquire, of London ; 
that complainants, by their solicitors, have examined the records and 
made due search for said petition, but have failed to find the same 
on record. 

They therefore pray for a rule against J. E. iLagood, Esquire, 
clerk of this court, to make him preduce said petition or to show 
‘ause Why the same is not now on file with the record in his office. 


MITCHELL & SMITH. 


916 UNITED STATES OF AMERICA, ! 
District of South Carolina, Fourth Circuit. | 


In the Cireuit Court. 


Carvin CLarvin et al., Complainants, 
US. \ tm Eon 
. ; ' n bk 2 
Tre Sourm CarotisaA RatLRroap Company et al., De- { juity 
fendants. 


Upon reading and filing the petition of Calvin Claflin et a/., com- 
plainants herein, and on motion of Messrs. Mitchell & Smith, com- 
plainants’ solicitors, it is ordered — 

That the clerk of this court do produce said petition of ITenry 
Thomas Coghlan, of London, England, or do show cause before this 


ed 
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court on the 28th day of April next, at 11 o’clock a. m., why said 
petition is not on file with the records of this cause in his office. 


April 27th, 1882. 
HUGH L. BOND, Ct Judge. 


Filed 27th Ap’l, 1882. 
J. k. HWAGOOD, 
( 


C. C0. C. U.S. Dist. S. C. 
217 Unirep STatres OF AMERICA, | 
District of South Carolina, Fourth Circuit. | 
CALVIN CLAFLIN et al. 1 
vs. >In Equity. 


Tue Soutn Carotina RAILROAD Company et al. | 
Return of J. E. Hagood, Clerk, to Rule to Show Cause. 


Now comes J. E. Hagood, clerk of this court, and in return to the 
rule issued against him by this honorable court to produce a certain 
petition of H. T. Coghlan, filed on the 18th March, 1SS0, in th-s case, 
or to show cause why the same cannot be produced, for auswer 
thereto says— 

That the said petition was filed by D. T. Corbin, solicitor for the 
said IH. T. Coghlan, and was withdrawn by him on the llth May, 
1880, for reasons set forth on back of said petition. 

Lle has made seareh for said petition and found the same in the 
hands of John H. Fisher, receiver, and demanded the same from 
him on the ground that the petition was withdrawn from the files 

of the court without any order of the court permitting the 
218 withdrawal, and he now produces the said petition in accord- 
ance with the requirements of the rule. 

April 25th, 1882. 

J. E. MAGOOD, 
C0. C. U.S, Dist. 8. C. 


On hearing the return of J. f. Hagood to the rule issued against 
him for the production of the petition of UH. T. Coghlan filed in this 
cause, und the same having been produced— 

[t is ordered that the said petition be replaced on the files ef this 
court and the rule be dismissed. 

Ap’l 28, 1882. 

HUGH L. BOND, C’t Judge. 


Filed 28 April, 1882. 
J. KE. LLAGOOD, 
0.0. 0. U.S, Dist. 8S. ¢. 


f 
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219 Uwntrep States or AMERICA, | 


District of South Carolina. | 
In the Cireuit Court. 


Henry T. CoGuian, Plaintilf, 
vs. 
Tue Soutu CaronIna RaitroAap Company and Others. 


On motion of D. T. Corbin and Mitchell and Smith— 

It is hereby ordered that the commission which has been issued 
in this cause to take the testimony of the complainant and returned to 
this court be published in the office of the clerk of this court, and’ 
that the time for taking testimony in this cause be enlarged:for ten 
days. 

May 2, 1882, 

HUGH L. BOND, Ct Judge. 

Filed 9 May, 18S2. 

J. Ek. WAGOOD, 
C0. C. U8, Dist. S.C. 


220 Uxiren Srates OF AMERICA, I 
District of South Carolina, Fourth Cireuit. | 


In the Cireuit Court. 


Henry Tuomas Cocuiay, Plaintiff, —) 

against 

‘Tur Sourn Carorina RatLroap Company [ 
et al., Defendants. 


Order Allowing Plain- 
tiff to Put in ‘Testi- 
mony in Reply, &e. 


On motion of T. \W. Bacot, plaintiffs attorney, it is ordered that 
the plaintiff have sixty days from the expiration of the time allowed 
to the defendants to put in testimony, to wil, from the 19th May, 
instant, in which to put in testimony in reply, and such testimony 
must be taken by commission where witnesses out of the jurisdiction 
of this court are examined. 

It is further ordered that at the close of the time herein allowed 
the parties, upon ten days’ notice of one to the other, consent to sub- 
mit the matter to the court at Baltimore. 

11 May, 15582. 

HUGH LL. BOND, C't Judge. 

Filed 11 May, isS2. 

J. kk. ITAGOOD, 
CcCcdébheiaet aC 
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221 «Inthe U.S. Circuit Court for the District of South Carolina, 
4th Circuit. 


~ 


Hexry Thomas Cocunan, Plaintiff, | 
Us, . . 
ae , : . ; mn >In Equity. 
fue Sourn CaronixnA RAILRoaD Company et ad., | : 
Defendants. } 


it is hereby agreed that the time allowed to the plaintiff to put in 
testimony, &e., by the order made in above on the 11th day of May 
last, which will expire on the 18th inst., be extended only so far 
as relates to taking testimony of plaintiff himself up to the Ist day 
of September next, and that the commission be epened and pub- 
lished as soon as returned. 

It is also agreed that the cause be not brought to a hearing in 
Baltimore by either the plaintiff or the defendants before the month 
of October next, and then only at the convenience of both sides; if 
not heard in Baltimore in October next, that it stand for trial at the 
next regular term of the court. 

Charleston, 8. C., 11th July, 1882. 

T. W. BACOT: 
MITCHELL & SMITII. 

Filed July 11th, 1882. 

J. E. HAGOOD, 
Oc. C. US, Dist. 8. C. 


222 UniItep STATES OF AMERICA, | 
District of South Carolina, Fourth Circuit. § 


In the Circuit Court. 


Henry Toomas Cocuran, Plaintiff, 
against 
Tue Sourn Carortina Raitroap Co. et al., Defendants. 


CulARLEsTON, S. C., Ju/y Sth, 1882. 

A reference was held in this eause this day. 

Present: T. W. Bacot and H. FE. Young, represeuting complain- 
ant, and Messrs. Mitchell & Smith, representing defendants. 

Mr. Bacot put in evidence warrant of attorney from complainant 
to himself. 

Objeected to upon the ground it is irrelevant and not in reply. 

Direct examination: 

Davip Roserts being sworn, says: 

I do not know the plaintiff personally, only by correspondence. I 
am acting as Mr. Coghlan’s agent here and am holding his bonds. 
I received from him in June, 1880, an order on Mr. Fisher for the 
delivery of a petition to me. 


225 (Order put in evidence and marked EexInibit “ B.”) 
12—32 


O() HENRY THOMAS COGHLAN VS. 


I never acted on that order, because I thought it was in your 
hands, and that you had taken the proper steps. I never sent to 
you the erder or communicated it to you. 

Cross-examination by Mr. Mircne ve: 

I have the bonds of Mr. Coghlan in my _ possession ; received 

them after the e receipt of the order alluded to above. I did not no- 


tify Mr. Fisher that I had the bonds, nor did I make any demand 
for the payment of them. 


Redirect examination by Mr. Bacor: 
I received the bonds from complainant on 6th Nov., 1880. 


Complainant proves that there was no proceeding taken by the 
State to protect the State guaranteed bondholders of the class of 
complainants. 


Complainant closed, except as to the commission. 


Reference closed. 
J. EK. HAGOOD, Jr., 
Dpty CC. US., Dist. S.C. 


In the absence of J. E. Hagood, special master, the foregoing tes- 
timony was taken by me with the consent of all the counsel. 
J. E. HAGOOD, 
Dpty 1. CO. US, Dist. S.C. 


Filed 18th July, 1882. 
J. E. HAGOOD, 
0.0. 0.U.8, Dist. 8. C. 


224 Exuipit A, 


Whereas I, Henry Thomas Coghlan, of 14 Hyde Park Gardens, 
London, England, esquire,am the holder and bona fide owner of 
certain bonds of “the Louisville, Cincinnati and Charleston Railroad 
Company,” a body politic and corporate of the State of South Caro- 
lina, United States of America (now known as “the South Carolina 
Railroad Company ”), to wit, bonds Nos. 18, 19, 20, 21, 22, and 23, 

each conditioned for ave hundred pounds (£500) sterling, and Nos. 

26, 27, 25, 20, 30, 51, 32, 35, 54, 55, 56, and 37, each conditioned for two 
hundred and fifty pounds (£250) sterling, guaranteed by the said 
State of South Carolina, dated December 31, 1838, and redeemable 
January 1, 1866: 

Know all men by these presents that I, the said Henry Thomas 
Covhlan, do hereby authorize, order, appoint, and empower Thomas 
Wright Bacot, of the city of Charleston, in the said State of South 
Carolina, lawy er, to be my attorney, agent, and lawful solicitor, and for 
meand in my name andon my behalf to exhibit or prosecute one or 
more bi!! or bills or to commence and prosecute any action or actions, 
suit orsuiis,in law orequity or otherwise, as he may be advised, against 
the said “The South Carolina Railroad Company ” and against all 
and any other party or parties whomsoever, in such court er courts 
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as he shall be advised, for the recovery of the amount of principal 
and interest due and owing on the bonds held by me as afore- 
225 said, and generally to do, limit, and appoint all other acts 
and things which he, my said attorney, may deem convenient 
and necessary in the premises, with power also, as attorney or attor- 
neys under him, one or more, for that purpose to make and substi- 
tute, and to do all lawful acts for effecting the premises. 
lor the doing of which this shall be a sufticient warrant to the 
said Thomas Wright Bacot. 
As witness my hand and seal this twenty-sixth day of J-ly, in the 
year of our Lord one thousand eight hundred and eighty. 


HENRY THOMAS COGHLAN. [sKat.] 


Sealed and delivered in presence of— 
CHARLES WILLIAM STEVENS, 
19 Queen Victoria Street, London, Solicitor. 
MONTAGUE JAMES NANCE, 
Same Place, Clerk to Mr. Charles W. Stevens. 


226 Be it known that on the sixteenth day of September, in the 
year of our Lord one thousand eight hundred and eighty, 
before me, Joshua Nunn, vice and deputy consul general of the 
United States of America, at London, came Henry Thomas Coghlan, 
above named, and acknowledged ithe foregoing warrant of attorney 
to be his act and deed. 
In testimony whereof I have hereunto set my hand and affixed 
oflicial seal, at London, England, the day and year last above men- 


tioned. 
J. NUNN, 
(SEAL. | Vice & Deputy Consul General U.S. A., London. 
227 Exuipit B. 


14 Hype Park GaArpens, Lonpen, June 22nd, ’S0. 
Dear Sir: I should be obliged by your delivering to Mr. David 
Roberts, of your city, my petition. 
I remain, dear sir, yours truly, H. COGHLAN. 


John H. Fisher, Esq., receiver South Carolina Railroad Company, 
Charleston, South Carolina. 
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928 Unxirep States OF AMERICA, 
Fourth Circuit, District of South Carolina. 


In the Circuit Court. In Equity. 


Hlexry THomas CoGuian, Plaintiff, ) 
against 
Tue Sourn Carorina Rartroap Company ef a/., Defendants. j 


To Messrs. D. T. Corbin, Henry E. Young, Brawley & Barnwell, T. 
M. ilanckel, B. H. Rutledge, A. T. Smythe, Buist & Buist, Lord & 
Inglesby, and Rutledge & Young: 


Take notice that the undersigned will apply to J. IE. Hagood, 
Esquire, clerk of the court aforesaid, on Mond: ay, the 3d day of July, 
1882, at 10 o’clock in the forenoon, to issue a commission to examine 
on the accompanying interrogatories Henry Thomas Coghlan, of 14 
Hyde Park Gardens, London, England, esquire (the plaintiff above 
named), as a witness for and on behalf of himself in the above-en- 
titled cause. 

The plaintiff names as commissioners— 

1. Stephen Cracknall, of 3 New Square, Lincoln’s Inn, London, 
England, esquire, barrister. 

.2. Richard Ouseley Blake Lane, of 5 Tanfield Court, Temple, Lon- 

don, England, esquire, barrister. 
229 Also take notice that you will be required to produce on 
the trial of this cause the original letters written by the 
plaintiff to D. T. Corbin, Esquire, in the year 1880, referred to in 
the accompanying interrogatories, otherwise copies of such letters 
will be used in evidence. 

June 22nd, 1882. 

T. W. BACOT, 
PUPP’ s Atty. 


We acknowledge service of a copy of the within notice and accom- 
panying interrogatories this 22d day of June, 1882. 


MITCHELL & SMITH. 
BUIST & BUIST. 
BRAWLEY & BARNWELL. 
A. 'T. SMYTHE. 

B. H. RUTLEDGE. 
RUTLEDGE & YOUNG. 

Il. kk. YOUNG. 

TILOS. M. WANCKEL. 
LORD & INGLESBY. 


Filed 22 June, 1882. 
— J. EB. ITAGOOD, 
“1.0. C. u.S., Dist. S. C. 
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230 Unirep States or AMERICA, ] 
Fourth Circuit, District of South Carolina. | 


In the Cireuit Court. In Equity. 


Henry Thomas CoGuian, Plaintiff, 


ts. 
THe Soutn CarouinaA RAmnroap Company ¢ al, Defendants. J 


Interrogatories to be propounded to Henry Titomas CoGuan, of 
14 Hyde Park Gardens, London, England, esquire, the plaintiff 
above named, as a witness for and on behalfof himself in the above- 
entitled cause, to wit: 


1. State all you know about a petition which was filed in the 
aforesaid court by D. T. Corbin, solicitor, on your behalf on the 18th 
day of Mareh, 1880, in respect to the bonds of the Louisville, Cinein- 
nati & Charleston Railroad Company, owned by you and the subject 
of the present suit. 

2. When did you first know of your right to interest at the rate of 
7% (seven per cent.) per annum on such bonds and their unpaid 
coupons, and from whom did you first learn such right? 

¥. On the subject of your said bonds— 
23 a. Did or did not you receive a letter from John IL. Fisher, 
receiver, dated Dee. 3, 1S79” = If so, annex such letter hereto. 

b. Did or did not you receive a letter from Jolin IL. Fisher, receiver, 
dated Jan’y 26th, 1880? If so, annex such letter hereto. 

c. Did or did not you receive a letter from D.'T. Corbin dated 
Mareh 12th, LSSU, ana did you reply to the same’ If so. annex 
such letter hereto, and also a copy of your reply to the same. 

d, Did or did not you recetve a letter from D. T. Corbin dated 
April 14th, 1880, and did you reply to the same? If so,annex such 
letter hereto, and also a copy of your reply to the same. 

e. Did or did not you receive a letter from D. 'T. Corbin dated May 
24th, ISSO? Ifso, annex such letter hereto and state what action 
you then took. 

f. Did you receive a letter from Jolin H. Fisher, receiver, dated 
July 6th, S80”? If so, annex such letter hereto. 

4. Do you know or ean you set forth any other matter or thing 
which may be a benefit or advantage to the parties at issue in this 
cause or either of them, or that may be material to the subject of 
this your examination or the matters In question in this cause? If 
yea, set forth the same fully and at large in your answer. 

T. W. BACOT, 
PP i's Atty. 

Filed 22 June, 1882. 

J. Ik. TEAGOOD, 
C.0.0. US, Dist. S.C. 
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252. Tue Unitep States or AMERICA, | 
District of South Carolina. f 


In the Cireuit Court. In Equity. 


Henry Trromas Coauian, Plaintiff, 
Us. 
Tue Sourm Caronina RaiLtRroApd Company and Others. 


To T. W. Bacot, Esqr., plaintiff's attorney : 

Take notice that the defendant James E. Hagood, ordered by this 
court to assume and take charge of all suits pending by or against 
the receiver, John H. Fisher, names as commissioner Joshua Nunn, 
Montague House, 65 Bartholomew road, Camden road, London, 
N. W. 

MITCHELL & SMITH, 
Sol’rs for Defendaut. 


Cross-interrogatories to be propounded to Henry Thomas Coghlan, 
of 14 Hyde Park Gardens, London, England, Esq., produced as a 
witness for and on behalf of himself in the above-entitled cause. 


‘I. The said defendant excepts to the first direct interrogatory and 
the answer thereto, so far as the interrogatory involves anything 
in reference to the contents of the petition or seeks to explain, 

233 vary, conteraete, or pF montily what Is stated in said - tr 


are esp . 

If you say the said petition was drafted by yourself or under your 
supervision and direction, or if you say anything about said petition 
whatever, please state who drafted the ‘complaint j in this cause under 
which this commission issues. 

Did you read this complaint or a copy thereof or were you in- 
formed of its contents before you gave your testimony-in-chief ? 

Do you know whether Richard Biddulph Martin, Esqr., read the 
said complaint or a copy thereof or was informed of its contents be- 
fore he gave the testimony taken under a previous commission 
issued tn this cause ? 

II. Defendant objects to the second interrogatory on the ground 
that it involves a question of law, one of the chief issues in this 
cause to be decided by this court. Subject to this exception, the 
following cross-interrogatories are propounded : 

What is the legal r: ite of interest allowed } in Great Britain on con- 
tracts for the loan or use of money? In case no rate of interest is 
expressed in a contract for the loan or use of money, what rate does 

the law affix thereto? If in an acknowledgement of indebt- 
254 ~=edness, such as a bond or other instrument, a rate of interest 

be expressed to the maturity of the bond and no rate be fixed 
by the bond or other ins strument. after maturity, what is the rate 
fixed by law after maturity ? 

III. Will you produce and annex hereto your originai letter or a 
cupy thereof, dated 24th of March, 1869, addressed to Messrs. Martin 
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& Co., which is alluded to in the letter of Martin and Company to 
you, dated 29th of March, 1869, and attached to your previous tes- 
timony in this cause ? 

IV. When did you or your agents demand payment of the bonds 
and interest thereon set forth in your complaint in this cause from 
the South Carolina Railroad Company after the protest which is 
claimed to have been made on your behalf in April, 1867? If you 
did, state the time and on whom the demand was made, and, if by 
letter, annex a copy thereof to this commission. 

V. Did you ever demand interest at the rate of seven per cent. 
from the railroad company or its agent on your past-due bonds, 
stated in the complaint, and on arrearages of interest at that rate? 
If yea, state on whom, by whom, and when the demand was made, 
and if by letter annex a copy of said letter hereto; if not by letter 

and the demand was not made by yourself, state whether you 
235 know of your own knowledge and not from what you have 
heard from others whether such demand was ever made. 

VI. You have been asked by your present attorney to produce 
and annex certain letters of your former attorney, D. T. Corbin, and 
of John H. Fisher. If you produce and annex any letters of the 
said persons please produce and annex hereto copies of all your 
letters to D. T. Corbin and J. IL. Fisher and of their letters to you 
which you have not already produced. 

MITCHELL & SMITH, 
Sol’rs for Defendant. 


Service of the within notice and cross-interrogatories acknowledged 
this 3d July, 1882. 
T. W. BACOT, 
IV i?s Att'y. 


Filed July 5d, 1882. 
J. E. HAGOOD, 
1.0.0. US, Dist. S. C. 


236 THe Unirep STates or AMERICA, | 
South Carolina District. { 


The President of the United States of America to Stephen Cracknall, 
of 3 New Square, Lincoln’s Inn, London, England, Esquire, bar- 
rister ; Richard Ouseley Blake Lane, of 3 ‘Tantield Court, Temple, 
London, England, Esquire, barrister, and Joshua Nunn, Montague 
House, 63 Bartholomew Road, Camden Road, London N. W., 
Greeting : 

Whereas a certain cause is now depending in the circuit court of the 
United States for the fourth circuit in the district of South Carolina, 
wherein Henry Thomas Coghlan is the plaintiffand The South Caro- 
lina Railroad Company and others are defendants; and it being nee- 
essary to the investigation of the said cause that certain persons resi- 
dent in London, England, should be examined on certain interrogato- 
ries: Now, know ye that, in confidence of your prudence, ability, and 
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integrity, you are appointed and by these presents full power and 
authority are given to you or any two or more of you to examine 
all witnesses whatsoever, as well on the part of the said plaintiff as 
on the part of the said defendants or either of them, upon interroga- 
tories; and therefore you or any two or more of you are 
237 => hereby authorized and required, on certain days and at cer- 
tain places to be appointed by you for that purpose, to cause 
such witnesses to come before you and then and there to examine 
each of them apart on the said interrogatories on their respective 
corporal oaths first taken before you or any two or more of you, and 
to reduce their depositions to writing, and return this writ to the 
clerk of the said court, at Charleston, in the State of South Carolina, 
under your seals, with the said interrogatories and depositions an- 
nexed; and you and every of you are hereby further required that 
before you proceed to swear and examine any witness you severally 
take the oath first specified in the schedule hereunto annexed, and 
any one of you is hereby authorized and empowered to administer 
such oath to the other or others of you; and you are hereby further 
authorized and required, jointly or separately, to administer the oath 
last specified in the said schedule hereunto annexed to any clerk 
employed in taking the deposition of witnesses aforesaid before such 
clerk is permitted to act or be present at such examination. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States of America, at Charleston, in South Carolina, 
238 district aforesaid, the third day of July, in the year of our 
Lord one thousand eight hundred and eighty-two, and in the 
one hundred and sixth year of the sovereignty and Independence 
of the United States of America. 
J. k. HAGOOD, 
[SEAL. | C0. CUS, Dist. S.C. 


Commissioner's Oath. 


You shall, according to the best of your knowledge, truly, faith- 
fully, and without partiality to any or either of the parties to this 
cause, take the examination and deposition of all and every witness 
and witnesses produced and examined, by virtue of the commission 
hereuntoannexed, upon the interrogatories now produced and left with 
you, and you shall not publish, disclose, or make known to any person 
Or persons Whatsoever, except the clerk or clerks by you employed 
and sworn to secresy in the execution of this comumnission, the con- 
tents of all or any of the depositions of the witnesses or any of them 
to be taken by vou and the other commissioners in the commission 
named, or any of them, by virtue of the said commission, until pub- 

lication shall pass by rule or order of the circuit court of the 
239 United States, so help you God. 
Rh. O. B. LANE, 
J. NUNN, 


= 
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Bo 
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Clerk’- Oath. 


You shail truly, faithfully, and without partiality to any or either 
of the parties In this cause take and write down, transcribe and en- 
eross, the depositions of all and every witness and witnesses pro- 
duced before and examined by the commissioners or any of them 
named in the commission hereunto annexed as far forth as you 
are directed and employed by the said commissioners or any of 
them to take and write down and etgross the said depositions or 
any of them, and you shall not publish, disclose, or make known to 
any person or persons whatsoever the contents of all or any of the 
depositions of the witnesses or any of them to be taken or written 
down, transcribed or engrossed, by you, or whereto you shall have 
recourse or be anyways privy, until publication shall pass by rule 
or order of the circuit court of the United States, so help you God. 


HERBERT C. GOFF. 


2410 The execution of this commission appears in certain sched- 
ules hereunto annexed. 

(). Lb. LANE, 

J. NUNN, 


(‘omméessioners. 


Instructions for the Commissioners. 


The commissioners are requested, in the first place, to observe 
‘arefully the directions contained in the body of the commission. 
Any two of them will be sufficient to take the examination. Notice 
is to be given to the comiaissioners on the other side of the time 
and place of examination, and if they do not attend the examina- 
tion may proceed in their absence. 

When the examination of the witness is completed his depositions 
are to be signed by him and attested by the commissioners. 

When the examination of all the witnesses is closed the inter- 
rogatories and depositions are to be annexed to the commission and 
the whole enclosed in a large paper under seal. The commissioners 
will endorse on one corner of the outside of it the name of the cause 
and seal the packet with their seals and write their names across 
the seals and direct it to the clerk or register by whom the commis- 

sion 1s signed. 
241 If the commission is return- by post, one of the commis- 
sioners will sign a memorandum on the outside to vertify that 
the enclosed was lodged by him in the post office. 


9S HENRY THOMAS COGHLAN Vs. 
242 Lonpon, ENGLAND. 


Deposition of a witness taken & subscribed before us, Richard Ouse- 
ley Blake Lane & Joshua Nunn, commissioners, duly commis- 
sioned as such, on the 18th day of August, 1882, between the 
hours of eleven o'clock a.m. and three o’clock p. m. of the said 
day, at No. 3 Tanfield Court, ‘Temple, London, England, in the 
Empire of Great Britain, in pursuance of a commission hereto 
annexed & to be read as evidence in a certain case now depending 
in the cireuit court ef the United States for the fourth circuit, in 
the district of South Carolina, wherein H. T. Coghlan is ptf & 
The South Carolina Railroad & others are defendants. 


On the part of the plaintiff, Texry Tiromas CoGuLan, a witness 
of lawful age, being first by us duly sworn to testify the truth, the 
whole truth, & nothing but the truth in regard tothe matter in con- 
troversy in the suit aforesaid. did then and there, on his oath afore- 
said, depose as follows, to wit: 


245 1. To the first interrogatory Isav thatthe petition wasdrawn 

up & sentout by the advice of Mr. Iisher, the receiver, ignorant 
of what my rights were. I assisted to prepare the petition with Mr. ©, 
W. Stevens, an English solicitor, both of us being entirely unac- 
quainted with the laws of South Carolina. [twas forwarded to Mr. 
isher 10th of January, 1880, & it was filed before I learnt from Mr. 
Corbin my right to seven per cent. interest. The said petition was 
suggested to me by Mr. Fisher in a letter written by him to me 3d 
of December, 1879. That letter is the annexed hereto, marked num- 
ber one. In the month of May, 1880, Mr. Corbin withdrew the 
petition from the files of the court & returned it to Mr. Fisher. I 
have since learned that the petition has been replaced upon the files 
of the court, but this has been done without any authority from me 
by Mr. ¢ ‘orbin, who lad then ceased to be my attorney 

2. 'To the second interrogatory [ say that I first knew of my right 
to seven per cent. interest on the said bonds & coupons when L re- 
ceived Mr. Corbin’s letter of 12th March, ISSO, & it was from that 
letter that I first knew my right. ‘That letter is the annexed hereto, 

—— number two. 
244 To the third interrogatory I say that— 
I did receive the said letter & have annexed the same 
a I xhibit Number ‘Two. 

bh, | ‘did receive the said letter & have annexed the same hereto, 
Exhibit Number Three. 

ce. I did receive the said letter, which { have annexed hereto, Ex- 
hibit Number ‘Two, & I replied to the same on the lst March, 1830. 
The exhibit hereto number four is a copy of the said reply. 

d. I did receive the said letter & have annexed the same hereto, 
Exhibit Number Five. [ replied to the same on the llth May, 1SsS0, 
& the Exhibit Number Six hereto is a copy of the said reply. 

e. 1 did receive the said letter & have annexed the same hereto, 
I’xhlibit Number Seven. 

The action I took was to write to Mr. Fisher, the reeeiver, a letter 
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dated 15th June, 1880, & the exhibit hereto marked number eight 
is a copy of that letter. After I reeeived Mr. Corbin’s letter of 24th 
May, 1880, | placed my business in the hands of Mr. ‘T. W. Bacot, 
solicitor, of Charleston, South Carolina, & as Mr. Corbin stated that 

he would take an order withdrawing the petition & return it 
245 to Mr. Fisher I naturally coneluded that he had done so, par- 

ticularly as [ received a letter from Mr. Fisher, dated 6th 
July, 1880, which I have annexed hereto, marked number nine, and 
in which Mr. Fisher says the petition was In his, Mr. Iisher’s, hands 
& at my disposal. I then addressed a letter to Mr. D. Roberts, of 
Charleston, to authorize him to receive the petition froin Mr. Fisher. 

f. IT did reeeive the said letter, which is already annexed hereto, 
marked number nine. 

4. ‘To the fourth interrogatory I say that appears from the evi- 
dence given before the former commission in this cause. When I re- 
ceived the payments on account of Interest from time to time from 
Messrs. Dent, who were then the agents of the defendant company, 
it was on the understanding that I waived no right of mine under 
the bonds, & one of those rights both Mr. Corbin & Mr. Bacot have 
written to me to say is seven per cent. Interest. With reference to 
the receipt to Messrs. Baring (who had then sueceeded Messrs. Dent 
in the agency of the said company) signed by me on the dth Feb- 
ruary, 1SS0, & other receipts to them signed by Messrs. Martin, my 
bankers, | have to say that those receipts were signed as a matter of 

course, & on the supposition that the said understanding ar- 
246 ~~ rived at with Messrs. Dent applied and was in force. 


('ross-Interrogatorics. 


1. To the first cross-interrogatory I say that the petition was drafted 
by my solicitor, Mr.C. W. Stevens, of number 14 Queen Victoria 
street, London, under my supervision, neither being acquainted with 
American law, but appears to have been by Mr. Corbin’s letter of 
12th March, 1880, exhibit hereto number two, modified by that gen- 
tleman to suit the cause & the practice of the court. Of these alter- 
ations | have & ean have no knowledge. I presume Mr. Bacot 
prepared the complaint, as he had full charge of the business as my 
solicitor, Ile sent mea copy of it in 1880. Tt have read the principal 
parts of the said copy complaint before I gave my testimony-in-chiet. 
[do not know whether Richard Biddulph Martin read the eom- 
plaint, but it is very possible he may have been informed of its con- 
tents before he gave his testimony under the previous commission, 
| myself have no personal knowledge on that point. 

2. ‘To the second cross-interrogatory | say that Tam unable to an- 
swer this question, as | am not a lawyer or engaged In merean- 

247 stile pursuits. 
3. To the third cross-interrogatoryl say that this question 
has already been answered at the former commission—namely, that I 
cannot find a copy of my letter to Messrs. Martin dated 2ith Mareh, 
LSoo, XV Messrs, Martin state threat they have destroy d the orieinal 
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in accordance with a rule of their house to destroy all letters ad- 
dressed to their house ten vears after date. 

4. To the fourth cross-interrogatory I say that I do not recollect 
that any demand was made on the company between the date of the 
protest, April, 1867, & Messrs. Dent’s circular dated 22d March, 1869. 
What then took place is fully shown by the answers to the former 
commission, & all the correspondence relating thereto upon which I 
could then lay my hands has been annexed to the said commission. 
Since the return of the said commi-sion I have found the following 
further letters which bear upon the subject-matter of this interroga- 
tory, & which are annexed hereto, exhibits marked numbers 10 to 
14, inclusive. 

5. To the fifth cross-interrogatory I say that the only demand 
which has ever been made by me or on my behalf of interest at the 
rate of seven per cent. on the said bonds was through & in the 
shape of the said complaint which was filed by Mr. Bacot as my 

solicitor. I did not know until after the 12th Mareh, 1880, 
248 ~=what interest I was legally entitled to, but I reeeived the pay- 

nents on account of interest from time to time, believing 
that no right of mine under the bonds was waived, & one of these 
rights I am now advised was seven per cent. interest. 

6. ‘To the sixth cross-interrogatory I say that the exhibits num- 
bered from 15 to 21, inclusive, together with those a.ready annexed, 
comprise all the correspondence which has passed between D. T. 
Corbin, J. H. Fisher, & myself, with the exeeption of my two first 
letters to Mr. Fisher, of 15th September & 15th November, 1579, 
which I have no copies of. 


H. T. COGHLAN. 


Examination taken, reduced to writing, & by the witness sub- 
scribed & sworn to this the 18 day of August, 1882, before us— 
R. O. B. LANE, 
J. NUNN, 


(Om MmISSLONErS. 


PAY Exiipit No. 1. 


Postmarked Charleston, Dee. 10, 1879. Ree’d Dee. 23, °79. 


? 


Receiver's office, South Carolina Railroad Co.; John HH. Fisher, 
recelver. 7 


(TARLESTON, S. C., Dee. 3, 1879. 
Mr. H. Coghlan, 14 liyde Park Gardens, London, England. 

Sik: Yours of Sept. 15 & Noy. 15 to hand. As my court was to 
be in session at an early date I delaved reply to the first that J 
might report any action it might take relating to your bonds. 

Yesterday the court adjourned without having made any order 
relating to them except the payment of interest falling due July 1, 
1S79, which will be paid by Messrs. Baring Bros. & Co.,of your city, 
early in January next. 


THE SOUTIL CAROLINA RAILROAD CO. ET AL. 10] 


As far as ] am informed there can be no doubt as to the pri- 
ority of your bonds, nor has there been any claim made adverse to 
them. 

Should you desire and wish to demand payment of the principal 
of the bonds you will, of course, make such demand known to the 
court by petition, which woul d, of course, reecive the consideration 
Jue. 

Your ob't servant, JNO. HL. FISHER, Receiver. 


250 Exninit No. 2. R.O. B. L.: J. N. 
CHhrarbLeston, S. ©., Marek 12, 1SS0. 


= 
H. 'T. Coghlan, Esq., London, England. 

Dear Sin: Mr. John IT. Fisher, receiver of the property of the 
South Carolina R. R. Co., has handed me your petition relative to 
bonds of the Louisville, Cincinnati & Charleston R. R. Co. (now 
South Carolina R. R. Co.), together with vour letter of Feb. 10, 1SS0. 
The claim made by you is irresistable, but the whole property of the 
corporation is now in possession of a receiver, who holds it for who- 
ever is entitled te it. You are entitled to priority in| payment out 
of the fund, and, upon proper application and proof of your bonds 
and coupons, the court will order payment to be made. 

On enquiry at the oflfice of the R. ht. Tam informed that the 
money te pay the interest from 1866 to }S868 on your bonds, the 
four half vears between the expiration of your bonds and the issue 
of the mortgage of July 1, 1868, was sent to Messrs. Dent, Palmer 

& Co., London, and no reason is known as to why you were 
251 not paid. What vou say about not funding the seven cou- 

pons due from 1865 to 1566 is admitted and also not funding 
your bonds. but it is claimed by the officers of the COMPANY that 
from ISGS onward you were paid interest upon your bonds past due, 
with coupons of 1865, 4,75, "6 added. I do not know what view you 
entertain upon this point. 

In this State after an obligation has matured the holder is enti- 
tled to demand and receive thereafter and t!!] paid the rate of inter- 
est established by law if the obligation itself does not indicate a 
diflerent rate. The lawful rate of interest in this State is seven per 
cent. per annum. Under this rule you would be entitled to seven 
per cent. Upon your bonds and COUPONS severally from the maturity 
thereof. But if you have actually rec’d your interest and at a dit- 
ferent rate it is probable that the court will hold you concluded 
thereby to that extent. Twill at once file your petition, modifying 
it to suit the cause and the practice of the court. It will be neces- 
sary for your bonds and COUPONS Lo he proven, and for that PUPpPose 
you had better forward them to me at onee, and | may be able to 
obtain a deerce for your money at the adjourned term (now ex- 
pected) of the court in May. [do not wish to be too sanguine as te 

this, as there are many other ereditors whose interests may 
202 Influence the final action of the conrt. The holders of the 
first-mortgage bonds are generally content to receive their 
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interest, being amply secured, and I may be able to obtain an order 
for payment of your bonds ont of current income of the property In 
the receiver’s hands; will do the best possible to accomplish your 
wishes. 

I am, very respectfully, Db. T. CORBIN. 


953 Exuipit No.3. R.O. B. L.: J. N. 


Receiver’s oflice, South Carolina Railroad Co.; John HH. Fisher, 
recelver. 


Cuan veston, 8. C., January 26th, 1880. 


Mr. H. Coghlan, 14 Hyde Park Gardens, London, England. 

Sir: Your petition is received, and while [ would be happy to 
serve you in any manner in my power [am not able—not being an 
attorney and solicitor of the U.S. court—-to file your petition and ) 
ask the court to take action thereon. I have consulted my own 
solicitor in reference to your matter, and he informs me that you 
should retain your own solicitor to represent you in court and to 
whom you ean confide your wishes. Iam the receiver and manager 
of the property, acting strictly ander the orders of court as they have 
been and from time to time may be given me. 1 know of no reason 
why my solicitor, D. T. Corbin, Esq., of this city, may not represent 
you if you desire, but I leave that matter wholly to you and will 4 

hold your petition, to be delivered to atiy solicitor you may 
254 direct. The next term of the U.S. court sits on the first 

Monday of April next, and therefore ample time for you to 
retait: and instruct a proper solicitor. 

Respectfully, JNO. H. FISHER, Receiver. 


255 ixuipit No.4. R.O. B. L.; JN. 


14 Hype Park Garpens, Lonpon, Jareh 51st, ’S0. 


Drax Sir: I received on the 29th your letter, dated the 12th inst., 
enclosing me Mr. Burdell’s of the 16th inst.; the same day directed 
my bankers, Messrs. Martin, to apply to Messrs. Dent for the inter- 
est, 1866-68, but I shall not have Messrs. Dent’s answer beiore Fri- 
dav next. 

With regard to that part of your letter in which you sav “ it is 
claimed by the officers of the comp. that from 1SGS onwards you 
were paid interest on your bonds past due with coupons of 1865, 74, 
dD, 6 added,” [should think they must refer to my having been 
paid 6 perc. (£360) instead of 5 per c. (£500) on the original amount 
of my bonds (£6,000), an explanation of which my bankers were 
nnable to get from Messrs. Dent, though I directed them to apply 
for one, and IT supposed by my receiving that interest that by the 
law of South Carolina the comp. was obliged to pay me this 6 per 
ce. on account of their refusing to pay off the principal of the bonds 
when I apphed for it, and that it wauld continue until they were 


! 
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redeemed. My bankers in their letter named it at 6 per c. 
256 on the bonds. You will notice the amount of interest does 
not correspond with the amount of the coupons. 
As to the rate of interest after an obligation has matured, it rests 
with the court to say what Jt isin my case; but could you not ascer- 
tain from the officers of the company the whole details of what they 
consider I am entitled to and let me know your opinion on it, and 
if I agreed to it it would then only, I think, be necessary to get the 
formal sanction of the court to complete the business. 
With regard to sending out the bonds, | should hope it will not 
be necessary to do so, as there is no dispute about them, Messrs. 
Dent having paid the interest on them many years & Messrs. Baring 
for the last two. It would only be putting me to a heavy expense, 
risk, & trouble, which I think might be avoided. These bonds have 
not been out of my bankers’, Messrs. Martin’s, possession for many 
years. Could not they be allowed to give them up to Messrs. Bar- 
ings on the court fixing the amount of money to be paid and on the 
receiver ordering them to pay it less the expenses? Messrs. Bar- 
ings would not pay the money without being quite satisfied the 
bonds were correct, and [ should think they could not be otherwise, 
receiving them from a house like Messrs. Martin’s. 
The company has had the use of my money more than 40 
257 ~years, so I don’t think I am unreasonable in wishing them 
to pay me off, now that [ want it myself, or that by doing so 

I make any reflection on the security of the bonds. 

Knelosed i send you a copy of one of my bonds in case you may 
require it. 

Pray, can you tell me what name a railroad called in 1840 the 
Mississippi Railroad Company now goes by or into what company 
it has been absorbed, and may I ask if you have any business con- 
nection with Mississippi” 

I am, dear sir, yours truly, HT. ©. 


Major D. 'T. Corbin, solicitor, Charleston, South Carolina, United 
States 
ble Se 


258 Kxnuipir No.5. R.O. B. L.; JLN. 


CHARLESTON, 5. ©., April 14, 1880. 
Mr. H. Coghlan, No. 14 Iivde Park Gardens, London, England. 


Dian Str: Yours of the Slst ult. is rec'd. As to sending your 
bonds here for proof, &e., this advice was given you under the as- 
sumption that you understood the situation, viz., that all the prop- 
erty of the 8. C. Rt. RR. Co. is now in the possession of the U.S. cir- 
cuit court for this district by its receiver, and that no claim upon 
that property can be paid but by order of said court. Now, if you 
desire said court, as | understand you do, to pay certain past-due 
bonds held by you out of said property your course of procedure 
is quite plain and no different here from what it is in London. 
Your petition has been filed in the cause, and it remains for you 
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now to prove the allegations contained therein. Until that is done 
there can be no progress further in the matter. 
Your suggestion that an order should be made for the payment 
of your bonds through Baring Brothers, &c., is impracticable, 
959 asabove indicated. Interest is so paid, the Barings being 
held responsible, &e., but no bonds are so paid; they have to 
be presented & proven in the cause. 
If you desire my services in this matter [ shall have to require 
you to send me a fee of $500.00. 
Very respectfully, D. T. CORBIN 


9GO Exnibit No.6 R&R. O. B. L.: J. N. 


l4 Hype Park Garpens, Lonponx, May 11th, ’80. 
Dean Str: I have to acknowledge the receipt of your letter of the 
14th April, in which vou require me, if I desire your services in this 
matter, to send you a fee of 8500. As Tam unable to agree to this 
the business between us is at an end, and I will make other a irrange- 


ments. 
I am, «ce., If. ©, 


Major D. T. Corbin, Charleston, South Carolina, United States. 


961 Exuinit No.7 R.O. B. L.; J. N. 
CHARLESTON, 5S. C., May 24, 1880. 


Dear Sir: Yours of the llth inst. reed. Iaving declined to 
remit the usual fee, it was quite superfluous to announce “ business 
between us at an end.” 

I will take an order withdrawing the petition filed in your behalf 
from the records of the court, & will return the same to Mr. J. IL, 
Fisher, receiver, from whom, by your direction, it was ree’d. 

In confirmation of my advice to you it was said by the chief 
justice in court vesterday that “if any of these first-morigage bonds 
were properly before the court he would feel bound to provide 
their payment, but as they were not no orders would be made j 
regard to them.” 

‘Permit me to wisk you better success with your next arrange- 
ment. 


I am, dear sir, very truly vours, D. T. CORBIN, 
952 exuipir No. S&S. RR. O. B. LL. 


lt Type Park Garpens, Lonpon, June 15th, ’80. 
DEAK SIR : Having received a letter from Mr. Corbin, in which 
he says, “ L shall have to require you to send me a fee of $500,” — not 
undet ste ani such a demand, | wrote him as foliows, viz: “As [ 
am unable to agree to this, the bus ‘Ines between us is at an end, 
and L will mi: ake other ar ‘angements.” I have since had a letter 
from that gentleman, saying he will take an order withdrawing the 
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petition, & will return the petition to you. I should be much 
obliged to know if he has done so, as he had no instructions from 
me to withdraw the petition, and if itis now in your possession. 

I remain, dear sir, yours very truly, H. C. 


Mr. John Fisher, receiver South Carolina Railroad Company, 
Charleston, South Carolina. 


2638 Exuipit No.9? R.O. B. L.; JLN. 


Receiver’s office, South Carolina Railroad Co.; Jolin H. Fisher, 
recelver. 
CHARLESTON, 8S. C., July Gth, 1880. 
Mr. H. Coghlan, 14 Hyde Park Gardens, London, England. 

Dear Str: On my return from New York I have yours of 15th 
ulto. Mr. Corbin has handed me your petition, and I| find the fol- 
lowing endorsement thereon : 

“ Norge.—The petitioner, H. T. Coghlan, by a letter to me dated 
May 11th, 1880, declined to pay me a fee for attending to this case, 
and [ have therefore withdrawn this petition from the files of the 
court and return same to J. H. Fisher, receiver, from whom I ree’d it. 

D. T. CORBIN. 

May 28, ’80.” 


The petition is at your disposal, and I shall be pleased to receive 
your instruction as to the disposition of it, as the matter ts outside 
of my official duties. 

Yours very respectfully, 


JNO. H. FISHER, Receiver. 


264 Exutpirt No. 10. R. QO. B. L.; JN. 


14 Hyper Park Garvens, Jen. 12th, 76. 
Dear Sir: I should be much obliged if you would let me, if the 
company is now willing to, pay off my South Carolina bends so long 
overdue, with seven coupons so long in arrears, as there is no excuse 
for their not doing so now their means being ample, according to 
their own report. | 
The late Mr. Lancelot Dent was kid enough to call upon me one 
evening respecting these bonds and [ understood your house had 
written tothe directors about them, but since his death I have heard 
nothing further. 
| am, dear sir, yours very truly, H. ©. 


Edward Howley Palmer, 11 King’s Arms Yar, FE. C. 


265 Exuipir No. 11. R.O. B. L.:; J. N. 


BANK OF ENGLAND, 15t:: Jan’y, 76. 


Dear Str: I know of no fresh arrangement of the South Caro- 
li—so2 
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lina Railway Company beyond that contained in their offer of ex- 
change of which you are aware. 

It is a pity you should refuse to accept what almost all the other 
bondholders have agreed to take. 


Y’rs faithfully, EDW’D H. PALMER. 
266 Exurpir No. 12. R.O. B. L.; J. N. 


JAN. 177H, ’76. 


Dear Srr: [ cannot possibly consent nor do I think on reflection 
you would now advise me to surrender my bonds of the South Caro- 
lina Railway Company issued by your house with the guarantee of 
the State for new vonds with the guarantee of the company only, 
but I do not consider that this for a moment justifies the company 
in refusing to pay me the coupons so long overdue and which they 
have many years ago paid to the other bondholders. ‘These coupons 
they will ultimately, there is little doubt, have to pay in accordance 
with the law of the State, with compound interest, as well as my 
bonds which are long overdue; and as the company is now so 
flourishing, I should have thought they would have been of opinion 
that it would be best to pay them eff at once, and it was respect- 
ing paying them & my bonds that I understood Mr. Dent’s letter 
had been written to the directors, but which remained unanswered. 
Thanking you for the kind answer you have been good enough to 
send me— 

I remain, dear sir, yours very truly, H. C. 


Edward Howley Palmer, Bank of England, E. C. 


267 Exuipir No. 15. RR. O.B. L.; J. N. 


14 Hype Park GArveEns, Jan. 27th, ’76. 
Dear Str: I should be much obliged if you will let me know if 
you have received a letter | addressed you on the 17th inst., as I 
have had no answer or acknowledgment of that letter. 
I remain, dear sir, yours very truly, Hf. ©. 


Edward Howley Palmer, Esq., Bank of England, E. ©, 
268 Exnibpir No. 14. R.O. B. L.; J. N. 


BANK OF ENGLAND, 29 Jan’y, 1876. 

Deak Str: Lam sorry you- note has remained without a reply, 
but I requested my firm to answer it. 

The fact is there is nothing to be done, if you decline to accept the 
bonds offered for couversion, as all other holders have done, but for 
you to employ some lawyer in America with instructions to take 
legal proceedings against the company. 

As matter of advice, I cannot think that you would act wisely in 
adopting such a course. 

I am, dear sir, yours faithfully, 
: EDW’D Il. PALMER. 
il. Coghlan, Esq. 
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269 Exuipir No. 15. R.O. B. Li; JN. 


14 Hype Park GaArpens, Lonpvon, Dee. 26th, °79. 


Sir: L have to thank you for your letter of the Jd inst., which I 
received on the 23d. 

With regard to the petition, I am afraid there will be some delay 
unless you can furnish mea copy of the proper form, the expense 
of which & your letters, &e., I will be happy to pay, on your letting 
me know the amount, to any one you may name in London. 

I am told the petition must be drawn out by an American lawyer 
acquainted with the law of South Carolina and the law of the United 
States, but I don’t know any such in London to apply to. I have 
written to the secretary of your legation here, but have not yet re- 
ceived his answer. Pray, what is the full name of the court that I 
have to adcress the petition to ? 

I am sure, under the circumstances, you will excuse my request, 
and remain, sir, 

Your obedient servant, IH. C. 


Mr. John H. Fisher, receiver South Carolina Railroad Company, 
Charleston, United States. 


270 Exuipit No. 16. R.O. B. L.; JL N. 


14 Hype Park Garpens, Lonpon, Dee. 29th, ’79. 


Sir: [I should be obliged if you will let me know if the petition 
should be sent by post to yourself and by what date, and whether 
it is requisite to send out the vonds with it, or if it will be sufficient 
to deliver them to Messrs. Baring when they receive your order for 
the payment of them and the arrears. I am sorry to trouble you 
with another letter, but I forgot to make this enquiry when | wrote 
to you on the 26th inst. 


I remain, sir, your obedient servant, IL. ©. 


Mr. John H. Fisher, receiver South Carolina railroad, Charleston, 
United States. 


271 Exuipir No. 17. R. O. B. L.; J. N. 


14 Hypr Park GaArpeEns, Lonpon, Jan. 10th, ’80. 


Sir: In order to save time I have had the enclosed petition drawn 
out, which I trust is in proper form in all respects. If not, and it 
won't do, will you kindly telegraph to that effect and let me know 
the alteraticns necessary and I will have a fresh one drawn out in 
accordance with your instructions. 

Hoping, however, that this may not be necessary and that the 
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court will excuse any inadvertence on my part, which is quite un- 
intentional, 
I remain, sir, &c., H. C. 


Mr. John H. Fisher, receiver South Carolina Railroad Company, 
Charleston, South Carolina, United States. 


Ree. 10th Jan., ’80. 


272 Exuipit No.18 R.O. B. L.: JN. 


14 Ilype Park Garpens, Lonpon, Fe). 10th, 80. 

Sir: I have to acknowledge the receipt this morning of your letter 
dated the 26 ult., and shall be obliged by your placing my petition 
in the hands of the gentleman you name, Mr. D.'T. Corbin, solicitor 
of your city. 

1 think there is nothing more I need add, as the petition itself ex- 
plains all that gentleman will require. 

With regard to the interest, I suppose it will be the legal rate of 
South Carolina. I have held these bonds, I think, getting on for 40 
years. 

I remain, sir, your ob’t serv’t, H. C. 


Mr. John H. Fisher, receiver South Carolina Railroad Company, 
Charleston, United States. 


273 Exuipir No. 19. R.O. B. L.; JL N. 


Recetver’s Orricr, So. Ca. RoR. Co., 
Cu ARLeston, 8S. C., Weh Sth, 1880. 
H. Coghlan, Esq., 14 Hyde Park Gardens, London, Eng. 
Dear Sir: Your favor of Feb. 10, 1880, was duly received and 
I handed it to D. T. Corbin, Esq., attorney-at-law, who will com- 
municate with you in regard to it. 
| Yours respectfully, JOHN H. FISHER, Ree’r. 


274 Exurpir No. 20. R.O. B. L.; JL N. 


OrFIce So. Ca. RAmLRoapD Co., 
CHARLESTON, March 16th, 1880. 
Major D. T. Corbin, att’y-at-law & solicitor. 

Dear Sir: I- reply to your enquiry, I would state that funds for 
the payment of interest on all the sterling bonds of the Louisville, 
Cincinnati and Charleston and South Carolina Railroad Compa- 
nies, payable in London, has been remitted to Messrs. Dent, Palmer 
& Co., of that city, the agents of the company, up to July 1, 1879, 
and I know no reason why the interest has not been paid on the 
bonds held by Mr. Thomas Coghlan, as claimed by him. Mr. Dent, 
Palmer & Co. can no doubt explain. 

Yours very respectfully, I. M. BURDELL, 
Gen'l Book-keeper. 
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275 Exuipir No. 21. R&R. O. B. L.: JLN. 


14 Hype Park Garpens, Lonpon, April 3d, ’80. 
Dear Sir: Enclosed I send you Messrs. Martins’ answer to my 
letter of the 29th ult. You will see Messrs. Dent; inform them that 
the interest was funded, not paid, in cash. This applies also to the 
interest July, 1866, which has evidently been omitted in their letter 
by mistake. 
I wrote to you on the 31st ult., but think it best you should have 
Messrs. Dent’s answer at once. So now write again. 
I remain, dear sir, yours truly, iH. ¢. 


Major D. 'T. Corbin, solicitor, Charlestou, South Carolina, United 
States. 


276 Evrme or Great Britax, Lonpox, ENGLAND. 

We, Richard Ouseley Blake Lane and Joshua Nunn, commis- 
sioners, duly commissioned as such, do hereby certify and make 
known that the foregoing deposition of Ilenry Thomas Coghlan was 
taken before uson the 18th day of August, 1882, between the hours & 
at the place in the caption hereof above mentioned; that the exam- 
inations, responses, & statements of the said deponent were re- 
duced to writing in our presence by Herbert C. Goff & by the said 
deponent sworn to & subscribed in our presence at the time & place 
aforesaid, & that the said deponent is a resident in the Empire of 
Great Britain. 

In testimony whereof we do hereunto set our hands & official 
seals, at No.3 Tanfield Court Temple aforesaid, this ISth day of 
August, 18Sz. 

‘ R. O. B. LANE. [sear] 
J. NUNN. [| SEAL. | 
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Deposited package in the post oflice, Fleet street, London, Eng- 
land, this the 18th day of August, 1882, by— 


Received Sept. Ist, 1882, at 3 p. m. 
J. BE. WAGOOD, Jr., 
Dep ty Clerk. 


278) Henry Thomas CoGuian, Complainant, ) 


vs, t In Eguity. 
THe Sourn Carorixna Rattroap Co. ef al., { April Term, 1885. 
Defendants. J 


This ease came up for hearing. Bill, answers, pleadings, and tes- 
timony was read to the court. Argument by Mr. Bacot & Young 
on behalf of complainant, and Julian Mitehell on behalf of ThesSouth 
Carolina Railroad Co., defendants. The court took the case under 
advisement April 21, 1883. 
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979 =Tue Unitrep States or AMERICA, 
District of South Carolina. 


In the Cireuit Court. In Equity. 


Ilexry Thomas CoGguLaANn 
vs. 
Tue So. Ca. R. R. Co. e¢ al. 


This cause having come on to be heard at the April term, 1885, 
and counsel on both sides having been heard, it is thereupon ordered, 
adjudged, and deereed that the measure of the recovery to which 
the plaintiff is entitled upon the bonds and coupons of the Louis- 
ville, Cincinnati and Charleston Railroad Company, held by him 
and proved in this cause, is as follows: 

First. Upon each bond for two hundred and fifty pounds sterling 
and past-due coupons attached, so held and proved, he is entitled to 
receive the sum of three hundred pounds sterling, with interest 
thereon from 1st July, 1868, at the rate of five per cent. per annum, 
payable semi-annually as if said bond had on Ist July, 1868, been 
exchanged for a new bond for three hundred pounds sterling, dated 

1 July, 1868, less all amounts that may have heretofore been 
280 paid on account of the same by the South Carolina Railroad 

Company or the receiver thereof as payment of the semi-an- 
nual interest. 

Second. Upon each bond for five hundred pounds sterling & 
past-due coupons attached so held and proved he is entitled to re- 
cover the sum of six hundred pounds sterling, with interest thereon 
from Ist July, 1868, at the rate of five per cent. per annum, payable 
semi-annually, as if said bonds & coupons bad been on Ist July, 
1868S, exchanged for a new bond for six hundred pounds sterling, 
less all amounts that may have heretofore been paid as payment of 
the semi-annual interest upon the same by the South Carolina Rail- 
road Company or the receiver thereof. 

It is further ordered, adjudged, and decreed that it be referred to 
J. Ik. Hagood, Esq., as special master, to take an account of the 
amount due on said bonds and coupons, according to the principles 
of this decree, allowing all proper debits & credits, and that he re- 
port the same to the court, with leave to report any special matter. 


15th December, 1883. 
HUGH L. BOND, Ct Judge. 
Filed 15th December, 1883. 


J. kk. WAGOOD, 
CC. C0. U.S. Dist. 8. C. 
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981 Tue Untrrep States or AMERICA, 
lourth Circuit, South Carolina District. | 


In Equity. 
Henry T. CoGHuian 
against 
Tue Soutnu CAroLtina RaAtLroap Co. et al. 


Order for Leave 
to Appeal. 


And now comes Henry 'T. Coghlan, the plaintiff above named, 
after a final decree entered in this cause, and shows to the court 
the matter in dispute exceeds the sum of five thousand dollars, and 
thereupon the said Henry T. Coghlan appeals from the said final 
decree to the Supreme Court of the United States te be holden at 
Washington on the second Tuesday in October next, and the same 
is accordingly —, and the appellant is ordered to serve the usual 
citation according to law. 

Dee. 5th, 1885. 

| HUGIL L. BOND, C't Judge. 

Filed 5 Jan’y, 1885. 

J. &. HAGOOD, 
C0 CUS, Dist. 8. € 


98S? s/s Tue Unirrep Srates or AMERICA 
= . . — ? 
South Carolina District. j 


In the Cireuit Court. 


lenny Tuomas CoGHLAN 


Us. 
THe S. C. R. R. Co. et al. 


On motion of Thomas W. Bacot, pl’ff’s att’y, it is ordered that he 
have leave to withdraw his name, & that Messrs. Inglesby & Miller 
be substituted as plaintiffs attorney- in his room and stead, it being 
understood that the costs as pl’ff’s att’y up to the present time be- 
long to the said Thomas W. Bacot. 

7th Nov., ’85. 

GEO. 8S. BRYAN, 
U.S. Judge, Dist. of S.C. 
T. W. BACOT, 
PP i's Atty. 


Filed 17 Nov., 1885. 
J. E. HWAGOOD, 
C 


C.0.C. US, Dist. S. €. 
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283 Tue Unxtrep Stares or AMERICA, | 
District of South Carolina, Fourth Circuit. J 


In Equity. 


Henry Tromas CoGuLaNn \ 
against 
Tue Sourn CAROLINA RAILROAD Co. ef al. | 


Know all men by these presents that we, David Roberts and 
Charles I’. Hard, are held and firmly bound unto the South Caro- 
lina Railroad Co. in the full and just sum of one thousand dollars, 
to be paid to the said The South Carolina Railroad Company, their 
certain attorneys, successors, and assigns; to which payment, well 
and truly to be made, we bind ourselves, our heirs, executors, and 
administrators, jointly and severally, by these presents. Sealed with 
our seals and dated the third day of December, A. D, 1885. 

Whereas lately, at a circuit court of the United States, fourth cir- 
cuit, district of South Carolina, holden at Charleston, in a suit de- 
pending in said court between Henry T. Coghlan, complainant, and 
the South Carolina Railroad Company, a decree was rendered against 
the said Henry T. Coghlan, and the said Henry T. Coghlan having 
obtained an allowance of appeal and filed a copy thereof in the 

clerk’s office of the said court to reverse the decree in the afore- 
2833 said suit, and a citation directed to the said The South Caro- 

lina Railroad Co., citing and admonishing them to be and 
appear at a Supreme Court of the United States to be holden at 
Washington on the second Monday in October next: 

Now, the condition of the above obligation is such that if the said 
Henry T. Coghlan shall prosecute the said appeal to effeet and answer 
all damages and costs if he, the said Ifenry T. Coghlan, fail to make 
his said pleas good, then the above obligation to be void; else to 
remain in full force and virtue. 

DAVID ROBERTS. [seat] 
CILAS. FF. HARD. os 


Signed, sealed, and delivered in the presence of— 
C. W. ST. AMAND. 
I, J. i. Hagood, clerk of said court, do hereby certify that the 
foregoing is a true copy of the original bond now on file in my 


office. 
Seal U.S. Circuit Given under my hand and seal of said court, 
Court, District of at clerk’s office, Charleston, 8S. C., this the 18th 
So. Carolina. day of October, A. D. 1886. 


J. kk. HAGOOD, 
CCC. U.S. Dist. 8. C. 


284 ( udorsed :| The United States of America, South Carolina 

district, fourth circuit. In equity. Henry T. Coghlan against 

The 8. C. Rh. R. Co. ct al. Bond. Approved. Hugh L. Bond, e’t 

judge. Filed Dee. 5, 1885. J. Ek. Hagood, C. C. C. U.S., dist. 8. ©, 

[Stamped:] Office Supreme Court U. 5. Filed Oct. 20, 1886. 
James Hl. McKenney, clerk. 
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285 Tue Unirep Srates or AMERICA, } 
Soulh Carolina District, Fourth Cireuit. f 


In Equity. 


ILiexnry VT. Cocgunan 
against > Citation. 
Tue Souru Carotina Rattroap Co. e al. J 


To the South Carolina Railroad Company et a/.: 


You are hereby cited and admonished to be and appear at the 
Supreme Court ia the United States, to be holden at Washington on 
the second Monday in October next, pursuant to a claim aud allow- 
ance of appeal filed in the circuit court of the United States for the 
district of South Carolina, and wherein Henry T. Coghlan is plain- 
tiff in error and you are defendant, to show cause, if any there be, 
why the decree in said appeal mentioned should not be corrected 
and speedy justice should not be done to the parties. 

Witness the Honorable Hugh L. Bond, judge of the circuit court, 
this fifth day of December, 1885. 

HUGH L. BOND, Ct Judge. 


II. Rh. Boykin, deputy marshal, being duly sworn, says he served 
the within citation upon W. J. Magrath by leaving a copy thereof 
with Mary A. Mensing, a person of discretion residing at the resi- 
dence of the said W. J. Magrath, on the Ist day of October, ’86, 
and that the said W. J. Magrath is the person named in the plead- 
ings in this case as the president of the South Carolina Railroad 
Company. Deponent farthersays that he served the within citation 
upon Mitchell & Smith, the attorneys for John H. Fisher, receiver, by 
leaving a copy thereof with T. W. Durkins on the Ist day of Oct., 
86, whom he knows to be the head clerk in the office of said 
Mitehell & Smith. 

H. R. BOYKIN, 
Deputy Marshal. 


Sworn to & subscribed before me this Ist day of October, 1586. 
J. bk. LLAGOOD, 
C. C0. C. U.S, Dist. of S.C. 


286 [ Endorsed :] United States of America, South Carolina dis- 
trict, fourth cireuit. In equity. Henry Coghlan against The 
S.C. R. RR. Co. e¢ al. Citation. Filed 5 December, 1885. J. Ee. La- 


eood, i. C. O. U. S. dist. s. (’. 


> ’ 


[ Endorsed :] Entered in my oflice Oct. Ist, ’S6, folio 104. EE. M. 
Boykin, U.S. marshal. 


We accept service of the within citation this 30th day of Sept., 


JgQ—o02 
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1886, for Mordecai & Co., George Parsons, Leslie Chase, J.C. Maybin, 
and the ex’rs of Chas. Macbeth. 
BUIST & BUIST, 
Attys of Above Parties. 
For b. I. Huger, trustee— 
B. H. RUTLEDGE. 
For ex’or of J. C. Cochran, dee’s'd— 
RUTLEDGE & YOUNG. 
For ex’)’x of Jno. Hanckel, trustee, dee’s’d— 
THO. M. HANCKEL, Alt’y. 
For Robert Adger, trustee— 
SMYTHE & LEE, At? ys. 
For H. Pinckney Walker, trustee— 
H. Ek. YOUNG, 
Per B. W. SALE. 
For South Carolina l’w’y Co.— 
BRAWLEY & BARNWELL. 
For People’s 8S. Institution— 


LORD & INGLESBY. 


286} Andon the 28th dav of June, 1887, came into court the 

plaintiff, Henry Thomas Coghlan, by his solicitors, and filed 
the following mandate of Supreme Court, which mandate is in the 
following words: 


UNITED STATES OF AMERICA, 88: 


The President of the United States of America to the honorable 
the judges of the cireuit court of the United States for the district 
of South Carolina, Greeting : 

Whereas lately, in the circuit court of the United States for the 
district of South Carolina, before you or some of you, in a cause be- 
tween Lienry Thomas Coghlan, complainant, and The South Carolina 
Railroad Company et al., defendants, wherein the decree of the said 
circuit court entered in said cause on the 15th day of December, 
A. D 1883, was in favor of the said defendants, The South Carolina 
Railroad Conipany ef a/., and against the said complainant, as by 
the inspection of the transcript of the record of the said circuit court, 
which was brought into the Supreme Court of the United States by 
virtue of an appeal agreeably to the act of Congress in such case 

made and provided, fully and at lerge appears ; 

257 And whereas in the present term of October, in the year of 

our Lord one thousand eight hundred and eighty-six, of the 
said Supreme Court this cause being called to the attention of the 
court by Mr. W. Hallett Phillips in behalf of counsel, and a motion 
by the appellant to dismiss this cause having been filed, it is there- 
upon, in pursuance of said motion, now here ordered, adjudged, and 
decreed by this court that this appeal be, and the same is hereby, 
dismissed with costs, and that the said defendants, The South Caro- 

Jina Railroad Company ef a/., recover against the said complainant 

for their costs herein expended and have execution therefor. 
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May 271m, 18S7. 

You therefore are hereby commanded that such execution and 
proceedings be had in said cause as according to right and justice 
and the laws of tlie United States ought to be had, the said appeal 
notwithstanding. 

Witness the Honorable Morrison R. Waite, Chief Justice of said 
Supreme Court, the ninth day of June, in the year of our Lord one 
thousand eight hundred and eighty-seven. 


(‘osts of defendants. 
JAMES H. McK ENNEY, 
Clerk of the Supreme Court of the United States. 


258 { Endorsed :] Supreme Court of the United States. October 
term, 1886. No. 1089. Henry T. Coghlan vs. ‘The South Caro- 
lina Railroad Company et al. Mandate. Filed June 28th, 1887. 
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289 And on the Ist day of August, 1587, caine into court J. E. 
Hagood, special master, and filed his report, which report is in 
the words and tenor following: 


Unirep Sratres OF AMERICA, 
District of South Carolina, Fourth Cireuit. 


In the Cireuit Court. 
Hl. T. Coaurian, Plaintiff, ) 


vs. 
Tne Soutn CarontinaA RaAtitroan Company et adl., Defendants. | 


To the hon. the judge of said court: 

I respectfully report that in pursuance of the order of this court 
herein dated the 15th day of December, 1885, 1 have held references 
and calculated the amount due on the bonds of the plaintif! and find 
that the amount up to Ist July, A. D. 1887, is ten thousand six hun- 
dred and twenty pounds sterling, as per statement hereto annexed 
marked lexhibit “A.” 

I further report that the atnount due on said bonds on the 

290 «28th Feb’y, 1855, was eight thousand six hundred and twenty- 

five *.°, pounds sterling, as per statement hereio annexed 
marked Exhibit * BL” 

I further report that on that day, viz., 28th February, 1583, the 
sum of forty-four thousand six hundred (8 £1,600.00) dollars in legal- 
tender notes was tendered to T. W. Bacot, Esqr., then plaintill’s att’y, 
as per the offer of tender filed in this court. 

[ report further that the bonds held by the complainant, IL. 1 
Coghlan, are bonds of the Louisville, Cineinnati and Charleston 
Railroad Company issued under the act of the State of South Care- 
lina of 12 December, 1857, and secured by the statutory mortgage 
created by said act. Under this aet the rate at which the pound 
sterling isto be taken Is not stated. Under the decree, however, of 
this court made the 15th day of December, A. D. 1559, said bonds 


| 
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were to be treated as if exchanged for the new bonds secured by the 
mortgage of the first day of July, 1868, a copy whereof is herewith 
filed. By the terms of said bonds the pound sterling in all pay- 
ment- was to be estimated at four dollars and forty-four and four- 
ninths cents (84.444). I therefore report that the pound sterling in 
this case must be taken as worth S444. 
Aug. 1, 1887. J. E. HAGOOD, 
Special Master. 
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Us. 
So. Ca. RB. R. f 
Exuipir “A. 
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Twelve (12) bonds for £300 each.-............--..-..--.. 3,600 


9 


£7,200 
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Six (6) bonds for £600 each 
S00 


THE 


Twelve (12) 


From 


Principal ...... 
Int. and int. on Int 


July, 1879, to 
SO, “ 28 Feb., 


l 

1 Jan., 
1 Jan., 
1 July, 
1 July, 
1 Jan., 
1 Jan., 
1 July, 
1 July, 
1 Jan., 
1 Jan., 
1 July, 
l July, 
1 Jan., 
1 Jan., 


Int. and int. 


*) 


Sut. 123 days @ 3% .<cencoccas 


Int. @ 5% and int. 


SO, 


. 
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l July, 
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£10,620 sterling, to be computed at 84.443 
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7,200 
3,420 
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600 
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£7,200 


1S0 
25 
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24 
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S625 


- 317,200 
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Amount in £ sterling in dollars. 


£10,620 
178 18 9@ S144! 


£10,798 18 9 


$17,995 


OS 


$795.28 
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293 Unirep Srates or AMERICA, | 
Distiict of South Carolina. J 


In the Cireuit Court. In Equity. 


Henry Thomas Coaunian, Complainant, ) 
\ 


vs. 
Tur Sourn Carormva Rartroap Company ef al... Defendants. ( 


Tros. W. Bacor, sworn, says : 

On the 28 February, 1855, Mr. Smith, for the railroad Co., and 
Mr. Bacot, for Mr. Coghlan, went to the First National Bank of 
Charleston. 

Mr. Smith received from the eashier packages containing in all 
forty-four thousand six hundred (44,600) dollars in’ legal-tender 
notes and tendered them, together with written notice of tender, to 
Mr. Bacot. 

Mr. Bacot declined to accept the tender. 

The packages were then redelivered by Mr. Smith to the cashier 
of the bank. 

Mr. Bacot then signed an acknowledgement endorsed on the copy 
, notice of tender, hereto annexed, substantially as follows : 
294 “T acknowledge that the enclosed notice was served on me 

in the city of Charleston this 28 February, 1885, and that at 
the same time the sum of forty-four thousand six hundred ($44,600) 
dollars in legal-tender bills of the United States were tendered 
to me.” 

It is admitted that Mr. Smith presented to the cashier of the bank 
the check of the South Carolina Railway Co. for forty-four thousand 
six hundred dollars (844,600) and received from him that amount 
in legal-tender bills, which he tendered. 


295 Unirep Sratres or AMERICA, ) 
District of South Carolina. | 


In the Circuit Court. In Equity. 


Hexry Thomas Coaitan, Complainant, ) 
Us, » 
Tue Sourn Canonrina Rarroap Company ef al., Defendants. | 


To Thomas W. Bacot, Esq., att’y for Henry Thomas Coghlan, com- 
plainant : 

‘Take notice that we herewith produce and tender to you forty-four 
thousand six hundred dollars in lewal-tender bills of the United States 
of America, in full payment of the entire amount now due on the 
bonds of the Louisville, Cinelnnati and Charleston Railroad Com- 
pany, owned by Ifenry Thomas Coghlan and represented by you 
In above matter, together with the amount due for cosis in above 
matter accrued to date and exehange at current rates on demand 
bills for the amount tendered as due on said bonds. 

Charleston, 25th Feb’y, 1883. ° 


(S’g’d) MITCHELL & SMITIL, Attys. 


Ne 
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296 { Endorsed :]| United States of America, dist. of South Caro- 

lina, fourth eireuit. In the cireuit court. TL. T. Coghlan vs. 
South Carolina Railroad Company et al. Report of .Y ial Master 
J. kk. Hagood. Filed Aug. 1, 1887. J. FE. Hagood, C. ©. C. ULS., 
dist. S.C, 


297 The South Carolina Railroad Company) 
to >birst Mortgage. 
Henry Gourdin, H. P. Walker, James M. Calder. j 


Exuipir “ C.” 


Unirep Sratres or AMERICA, 
Slate of South Carolina. 


This indenture made and exeeuted this first day of July, in the 
year of our Lord one thousand cight hundred and sixty-eight, be- 
tween ‘The South Carolina Railroad Company, a body corporate in 
and of the State aforesaid, of the first part, and Henry Gourdin, of 
Charleston, in the State of South Carolina; IL. Pinckney Walker, 
Iler Britannic Majesty’s consul, resident in Charleston, and James 
M. Calder, of the second part: 

Whereas the Louisville, Cincinnati and Charleston Railroad Com- 
pany, under and by virtue of the act of the General Assembly of the 
State of South Carolina, ratified the twelfth day of December, in the 
year of our Lord one thousand eight hundred and thirty-seven, 
issued its bonds bearing date the first day of July,in the year of our 
Lord one thousand eight hundred and thirty-eight, for the sum of 
four hundred and fifty thousand pounds sterling, redeemable on or 
before the first day of January, inthe year of our Lord one thousand 
eight hundred and sixty-six, the principal and interest of a part of 

said bonds being payable in ‘London and the jprineip: al and iaterest 
of the other part of said bonds being payable in Charleston at the 
rate of four dollarsand forty-four cents to the pound sterling, upon 
all of which bonds the guarantee of the State of South Carolina was 
endorsed in pursuance of the act aforesaid, and in and by said act 
it was further provided “ that the whole estate, property, and funds 
Within the State which said company may then possess or sliall 
afterwards acquire shall thenceforth stand pledged and mortgaged 
to the State without any further act or deed on the part of the com- 
pany for the faithful and punetual performance on the part of said 
company of such contract in priority and preference of any 
298 other debt which the said company may then or at any other 
time owe;” 

And whereas the corporate name of the Louisville, Cinemnnats 
and Charleston Railroad Company was, by act of the General 
Assembly of the State of South Carolina, ratified the nineteenth day 
of December, in the year of our Lord one thousand eight hundred 
and forty-three, changed to that of the South Carolina Railroad 
Company ; 

And whereas the South Carolina Railroad Company was unable 
to pay the bonds hereinabove referred to on the first day of Jan- 
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uary, in the vear of our Lord one thousand eight hundred and sixty- 
six, when the saine beeame due and payable, and was desirous, by 
and with the consent of the holders of said bonds, to extend the 
period of payment of said debt and execute new bonds, to be guar- 
anteed by the State, in substitution of the bonds bearing date the 
first day ot July, in the year of our Lord one thousand eight hun- 
dred and thirty-eight, and petitioned the General Assembly of the 
State of South Carolina to guarantee such new bonds, and by act of 
the General Assembly of the State of South Carolina, ratified the 
twenty-first day of December, in the year of our Lord one thousand 
eight hundred and sixty-five, the said South Carolina Railroad Com- 
pany was authorized to issue the bonds for the principal and interest of 
the debt above mentioned, and to substitute said bonds for the bonds 
of the Louisville, Cincinnati and Charleston Railroad Company deliv- 
ered up the treasurer of the State of South Carolina was authorized 
by said act to endorse upon said bonds so to be given in substitu- 
tion that the faith and funds of the State are pledged to the punctual 
payment of the principal and interest of the said bonds; and in 
and by said act it was further provided that “as soun as the treas- 
urer of the State shall have made any such endorsement on any 
such bonds all the estate, property, and funds mortgaged to the 
State by the act ratificd on the twentieth day of December, eighteen 
hundred and thirty-seven, shall continue mortgaged and pledged to 

the State to secure the State against any Hability on said 
299 loan, and the endorsement to be made in pursuance of this 

act for the payment thereof in like manner and to the same 
extent as the said estate, property, and funds are now mortgaged, 
and with all the rights of pricrity and lien given by said act to the 
State ;” 

And whereas, under and by virtue of the said aet of the General 
Assembly of the State of South Carolina, the South Carolina Rail- 
road Company issued its bonds, bearing date the first day of July, in 
the year of our Lord one thousand eight hundred and sixty-six, a 
part of said bonds beiig by the terms thereof redeemable on the first 
day of July, eightcen hundred and seventy-one, and the balance of 
sald bonds being by the terms thereof redecinable at stated periods 
between the first day of July, one thousand eight hundred and sey- 
euty-one, and the first day of July, one thousand eieht hundred and 
elghty-live, with interest thereon at the rate of five per centum per 
annum, payable semi-annually, the principal and interest of a part 
of said bonds being payable at the banking-house of Messrs. Dent, 
Palmer & Company, in tie city of London, and the principal and 
interest of the other part of said bonds being payable in the city of 
Charleston, at the rate of four dollars and forty-four cents to the 
pound sterling ; and by act of the General Assembly of the State of 
South Carolina, ratified the nineteenth day of September, one thou- 
sand eight hundred and sixty-six, entitled “An act to amend an act 
entitled ‘An act to lend the credit of the State to secure certain bonds 
to be issued by the South Carolina Railroad Company,’ ” it was en- 
acted “that so much of the section of the act, to which this is an 
amendment, as requires the outstanding bonds to be delivered up to 


THK SOUTH CAROLINA RAILROAD CO. ET AL. 12] 


the treasurer and cancelled before the guarantee of the State is en- 
dorsed upon the new bonds be, and the same is hereby, repealed,” 
and “that to effect the exchange of the new bonds for those now 
outstanding the Governor of the State be, and is hereby, authorized 
to appoint an agent of the State to whom the treasurer, after endors- 
ing upon the bonds to be issued in pursuance of the act ratified De- 

cember the twenty-first, in the yearof our Lord one thousand 
000s eight hundred and sixty-five, the guarantee of the State, as 

provided in said act, shall deliver said bonds, and by whom 
the exchange of the new bonds for the old shall be effeeted,” and 
under said power his excelleney the Governor of the State, on the 
eleventh day of January, in the year of our Lord one thousand eight 
hundred and sixty-seven, appointed W. J. Magrath the agent of the 
State to effect such exchange ; 

And whereas the bonds authorized by the act of the General As- 
sembly of the State ratified the twenty-first day of December, in the 
year of our Lord one thousand eight hundred and sixty-five, have 
been duly executed by the said company and the guarantee of the 
State has been endorsed thereon by the treasurer of the State, but 
the full and complete substitution of said bonds for the bonds of the 
Louisville, Cincinnati, and Charleston Railroad Company has not 
been consummated ; 

And whereas the South Carolina Railroad Company is also In- 
debted to divers persons in the sum of one hundred and seventy-five 
thousand dollars by its bonds bearing date at dillerent periods in the 
vear of our Lord one thousand eight hundred and forty-nine, and 
payable a part thereof on the first day of January, in the year of 
our Lord one thousand eight hundred and sixty-eight, and a part 
thereof on the first day of October, in the year of our Lord one thou- 
sand eight hundred and sixty-eight, with Interest at six per cent. 
per annum, the principal and interest thereof payable at the Scuth- 
western Railroad Bank, in Charleston, upon negotiation had between 
the holders of the said several bonds hereinbefere referred to and the 
South Carolina Railroad Company, it has been deemed advisable for 
the better securing of the said debts that all the said bonds should 
be delivered up and cancelled and new bonds issued in substitution 
thereof, the payinent of said bonds to be secured by a mortgage to 
trustees of the estate, real and personal, of the South Carolina Rail- 
road Company, including therein all the real and personal property 
of the said company situate within the limits of the State of Georgia 
and not included in the statutory mortgage created by the act of 

eighteen hundred and sixty-seven ; 
oI And whereas the South Carolina Railroad Company, in pur- 

suance of said negotiations, hath resolved to execute its bonds, 
payable in London, for an amount not exeeeding tn the aggregate 
the sum of five hundred and forty-three thousand five hundred 
pounds sterling, seven hundred of said bonds, numbered from one 
to seven hundred, to be for the sum of five hundred pounds sterling 
each, six hundred and eighty of said bonds, numbered from one to 
six hundred and eighty, to be for the sum of two hundred and 
lilty pounds sterling each, two liundred of said bonds, numbered 
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from one to two hundred, to be for the sum of one hundred pounds 
sterling each, and one hundred and forty of said bonds, numbered 
from one to one hundred and forty, to be for the sum of twenty-five 
pounds sterling each, all of said bonds to be dated on the first day 
of January, in “the year of our Lord one thousand eight hundred 
and sixty-eight, and to be payable to bearer, with interest thereon at 
the rate of five per cent. per annum, payable semi-annually, on the 
tirst days of January and July, on presentation of the proper cou- 
pons, at the office of Messrs. Dent, Palmer & Company, in the city 
of London, where the principal will also be redeemed, the principal 
of said bonds to be payable on the first days of every January and 
July between the first day of January, in the year of our Lord one 
thousand eight hundred and seve nty-eight, and the first day of Jan- 
uary, In the. year of our Lord one thousand eight hundred and 
ciehty -eight, the dates of maturity of said bonds to be so arranged 
that bonds to the amount of one-twentieth of the principal sum 
above specified shall be due and payable on the first day of July, in 
the year of our Lord one thousand eight hundred and seventy eight, 
and on the first day of every January and July succeeding, which 
said bonds shall be substituted for the sterling bonds now outstand- 
ing and payable in London ; 

And whereas the South Carolina Railroad Company hath also 
resolved to execute certain other bonds, not exceeding in the aggre- 

gate the sum of seventy-six thousand five hundred pounds 
302 sterling, one hundred of said bonds, numbered from one to 
one hundred, to be for the sum of five hundred pounds ster- 

ling each, eighty of said bonds, numbered from one to eighty, to be 
for the sum of two hundred and fifty pounds sterling each, fifty- 
five of said bonds, numbered from one to fifty-five, to be for the sum 
of one hundred pounds steriing each, and forty of said bonds, num- 
bered from one to forty, to be for the sum of tw enty-five pounds 
sterling each, all of said bonds to be dated on the first day of Jan- 
uary, In the yearof our Lord one thousand eight hundred and sixty- 
eight, and te be payable to bearer, with interest at the rate of five 
per centum per annum, payable semi-annually, on the first days of 
January and July, on presentation of the proper coupons, at the 
oilice of the South Carolina Railroad Company, in the city of Charles- 
ton, Where the principal also will be redeemed, the pound sterling 
in all such payments to be estimated at four dollars and forty-four 
and four-ninths cents, the principal of a part of said bonds to be, by 
the terms thereof, payable on the first day of July, in-the year of 
our Lord one thousand eight hundred and seventy -cight, and the 
principal of the residue of said bonds to be. by the terms of said 
bonds, payable at stated periods between the first day of January, 
in the year of our Lord one thousand eight hundred and seventy- 
eight, and the first day of January, in the year of our Lord one 
thousand eight hundred eighty-eight, which said bonds shall be sub- 
stituted for the sterling bonds dated the — day of ,in the year 
of our Lord one thousand eight hundred and —, and payable in 
Charleston ; 

And whereas the South Carolina Railroad Company hath also 
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resolved to substitute for the bonds issued in the year eighteen hun- 
dred and forty-nine and payable in currency of the United States 
at the Southwestern Railroad Bank, in the city of Charleston, or to 
apply to the satisfaction of said bonds upon such terms as may be 
agreed upon the sterling bonds to be issued as hereinbefore provided 
for so as to retire all the said bonds now payable in currency of the 
United States at the Southwestern Railroad Bank; and whereas, 
in order to secure the true and punctual payment of the said 
505 several bonds, according to the tenor and effect thereof, the 
South Carolina Railroad Company hath resolved to pledge 
and mortgage to the parties of the second part “all the real estate, 
wherever situate, which is now owned or may hereafter be acquired 
by the said company, and all the rolling stock and other personal 
property used or necessary in the operating of said railway :” 

Now, this indenture witnesseth that the said South Carolina Rail- 
road © mpany, for and in consideration of the premises and of the 
sum of five dollars to the said South Carolina Railroad Company in 
hand well and truly paid by the parties of the second part at and 
before the sealing and delivery of these presents, the receipt whereof 
is hereby acknowledged, hath granted, bargained and sold, assigned, 
transferred, and set over, and by these presents doth grant, bar- 
gain and sell, assign, transfer,and set over, to the parties of the see- 
ond part— 

“All the lands, tenements, and hereditaments to the said South 
Carolina Railroad Company now belonging or which said company 
may hereafter acquire, and all and singular the rights, privileges, 
and franchises now possessed by the said company or to which the 
said company may hereafter become entitled, and all railways, 
tracks, sidings, bridges, culverts, viaducts, and water tanks, and all 
engines, tenders, cars, tools, materials, machinery, and all other per- 
sonal property of the said South Carolina Railroad Company neces- 
sary to and emploved in the working of the said road :” 

To have and to hold all and singular the said property, real and 
personal, and all the rights, privileges, and franchises thereto or to 
the said company appertaining unto the said parties of the second 
part, their heirs, suecessors, and assigns— 

In trust, nevertheless, to and for the following uses, intents, and 
purposes—that is to say: To permit and suffer the South Carolina 
Railroad Company to use and employ all the property, real and per- 

sonal, and all the rights, privileges, and franchises herein 
304 conveyed or intended so to be, and to receive all rents, incomes, 

profits, and emoluments accruing therefrom, and to disburse 
the same so long as the said company shall well and truly pay the 
principal and interest of the said bonds according to the tenor and 
effect thereof. 

But if the South Carolina Railroad Company shall at any time 
make default in the paymeat of said bonds according to the tenor 
and effect thereof it shall and may be lawful for said trustees, upon 
the request in writing of the person or persons holding the majarity 
In value of the said bonds, and after three months’ notice given in 
Writing to the said South Carolina Railroad Company of their in- 
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tention so to do, to enter upon and take possession of all the estate 
and property, real and personal, of the South Carolina Railroad 
Company hereinbefore conveyed or intended so to be and sell at 
public auction the same or so much thereof as may be neces- 
sary to pay the amount due and unpaid on all the said bonds, due 
regard being had to the interest of the party of the first part and 
due notice of the time and place of sale and of the specific property 
to be sold being first given by public advertisement in at least two 
of the daily papers of the city of Charleston for the space of three 
months, and execute to the purchaser or purchasers thereof good and 
valid transfers, assignments, and conveyances in fee simple for the 
same, which shall be a bar against the said South Carolina Railroad 
Yompany, their successors and assigns, and all persons whomsoever 
claiming under it or them of all right, interest, or claim in and _ to 
all and singular the said property, real and- personal, so sold and 
conveyed or any part thereof; and the said parities of the second 
part, after deducting from the »roceeds of said sales the costs and 
expenses thereof and of managing said property, shall apply the pro- 
ceeds ratably and without preference to the payment of the amounts 
due and unpaid on said bonds, and the residue of the property, if 
any, remaining alter the payment and satisfaction of the amounts 
due on said bonds the said parties of the second part shall restore 
and deliver to the party of the first part : 
305 Provided always, nevertheless, and it is so agreed by and 
between the parties to these presents, that upon payment and 
satisfaction in full of the principal and interest of the bonds secured 
by this deed all the estate, right, power, and authority of the said 
parties of the second part in or to the premises hereinbefore de- 
scribed shall cease and determine, and all the said property, real 
and personal, hereby conveyed shall, without other or further ae- 
knowledgment, reconveyance, act, or deed, revert to and remain in 
the said party of the first part, freed and discharged from all the 
trusts herein created, and that nothing in these presents contained 
shall be taken or construed as intended to grant, bargain, sell, 
assign, transfer, or convey, or as granting, bargaining, selling, assign- 
ing, transferring, or conveying, to the said parties of the second part 
or their heirs, suecessors, or assigns all or any of the above-described 
mortgaged premises and their appurtenances, rights, and franchises 
for any other use or purpose whatever than as in pledge or mortgage 
for the payment by the said party of the first part of its bonds issued 
or to be issued as aforesaid. 

It is further agreed by and between the parties to these presents 
that 1f the holder of any of the bonds issued as hereinbefore pro- 
vided for shall desire to deliver up said bonds to be caneciled and 
to receive in substitution therefor the bonds of the South Carolina 
Railroad Company, payable in lawful money of the United States, 
with interest not exceeding seven per cent. per annum, it shall and 
may be lawful for the said South Carolina Railroad Company te 
effect such substitution upon terms to be agreed upon by and be- 
tween said company and the bondholders desiring such substitution, 
aud the bonds issued in substitution for the sterling bonds delivered 
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up shall have all the benefit and proteetion of this deed to the same 
extent and in like manner as the sterling bonds would have had if 
no substitution had been made, and sueh substituted bond or bonds 
may be made payable at more distant dates (but not earlier) than 

the bond or bonds for which they have been substituted, and 
806 may be payable also in different instalments, provided the 

payments of principal shall not be accelerated : And pro- 
vided further, that where any substitution ts made the bond or bonds 
substituted shall specify on the face thereof the number, date, and 
amount of the original bond or bonds; and it is further agreed that 
substituted bonds may be again substituted by others under the 
same regulations and restrictions; and itis further agreed that in 
no case of substitution shall interest be added to principal, so that 
the principal of the debt secured by this deed shall in no case what- 
ever be increased. 

And it is further agreed by and between the parties hereto that 
if at any time during the existence of this deed it shall be deemed 
advisable by the said South Carolina Railroad Company to sell any 
of the lands now owned and used by them for stations, depots, or 
otherwise it shail and may be lawful for the said South Carolina 
Railroad Company, by and with the consent of the majority of said 
trustees expressed in writing, to sell such real estate and make good 
and valid titles therefor, the proceeds of such sales to be invested in 
other real estate or other sood and sutlicient securities to be conveyed 
to and held by the said trustees, subject to all the trusts, purposes, 
and objects of this deed. 

And the said South Carolina Railroad Company, for and in con- 
sideration of the premises, doth, for itself, its suecessors and assigns, 
eovenant and agree to and with the parties of the second part, their 
successors and assigns, from time to time and at all times hereafter 
to make, de, and exeeute all such other and further lawful and rea- 
sonable conveyances and assurances for the better and more perfect 
and absolute granting, conveying, and assuring the property, real 
and personal, hereinbefore conveyed and assured or intended so te be 
to the said parties of the second part, their heirs, successors, and as 
signs, as by them or their counsel learned in the law shall be re- 
quested, and especially for the conveying and assuring to the said 
parties of the second part, their suceessors and assigns, by apt and 

proper deeds and conveyances, any and all property, real and 
807 ~~ personal, that may be acquired by the said South Carolina 
Railroad Company after the execution of this deed. 

And it is further mutually agreed that in case of the death, resig- 
nation, or disability from any cause whatever of all or any parties 
of the second part, or the removal from the State of any of the trus- 
tees who at the time of their appointment are residents of the State, 
the party of the first part may and shall have the power to appoint 
and substitute other fit and suitable persons in the room and stead 
of such of the said parties of the second part as may die, resign, 
remove from the State, or become disqualified ; and, if the party of 
the first part shall not make appointment to supply the vacaney 
Within ninety days after the same hath occurred, the holders of a 
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majority of the said bonds may apply to the courts of the State of 
South Carolina having jurisdiction for that purpose to appoint one 
or more trustees to supply such place or places, and thereupon in 
either case such new trustee shall become invested, for the purposes 
aforesaid, with all the rights, interests, and estates hereby conveyed 
to or vested in the said parties of the second part, without any fur- 
ther assurance or conveyance for the same; but, if it shall be neces- 
sary, both or either of the said parties hereto shall execute any neces- 
sary releases or conveyances for that purpose. 

And, lastly, it is agreed by and between the parties hereto that 
this deed shall not be entered of record or be valid and binding 
upon any of the parties thereto unless the holders of four-fifths of 
the bonds now outstanding and to be secured by this deed assent to 
the provisions thereof and agree to deliver up the bonds they now 
hold and receive in lieu thereof the bonds to be issued in accordance 

with this deed and to be secured thereby. 
008 In witness whereof the South Carolina Railroad Company 
hath hereto affixed its corporate seal, at Charleston, in the 

: State of South Carolina, and the said Henry Gour- 
Corporate Seal. din, H. Pinckney Walker, and James M. Calder 

have hereto set their hands and seals, the day and 
year first above written. 
W. J. MAGRAT II, President. 
J. R. EMERY, Secretary. 


Signed, sealed, and delivered in presence of— 
Kk. M. BURDELL. 
J. B. LANCE. 
II. GOURDIN. [u. s.] 


Witnesses to signature of Il. Gourdin : 
A. HT. GIRARD. 
HENRY W. FROST. 
JAMES M. CALDER. [L. s.] 


Witnesses to signature of James M. Calder : 
CHAS. Hf. DENNELL, 
Clerk U.S. Consulate, Liverpool. 
JOHN COLVIN, 
Clerk U. S. Consulate, Liverpool. 


Il. PINCKNEY WALKER, [t. s.] 
Il, Mo Consul. 


Signed, sealed, and delivered in the presence of (as far as regards 
the signature of Il. Pinckney Walker)— 
JOSHUA NUNN, Deputy Consul, 
MW. FERIGOUL, Clerk, 
(Consulate l/ NS. A., London. 
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Strate oF Soutn CAROLINA, 1 
Charleston County. 


Personally appeared John B. Lance, who deposes that he saw W. 

J. Magrath, president of the South Carolina Railroad Company, and 
Jonathan R. Emery, secretary, sign the within-written deed 

309 and affix the seal of the corporation thereto, and that he, 
with I’rancis M. Burdell, witnessed the due execution thereof. 


J. Bb LA NCE. 


Sworn to before me this 10th August, A. D. 1869. 
[NOTARIAL SEAL. | G. W. DINGLFE, 
Magistrate and Notary Public. 


STATE OF SoutH CAROLINA, \ 
Charleston County. 


Personally appeared Henry W. Frost, who deposes that he saw H. 
Gourdin sign, seal,and as his act t and deed deliver within-written 
deed, and that he, with A. II. Girard, witnessed the due execution 


of the same. 
Il. W. FROST. 


Sworn to before me this 10th August, A. D. 1869. 
[NOTARIAL SEAL. | G. W. DINGLE, 
Magistrate and Notary Public. 


(CONSULATE OF THE UNITED States or AMERICA, LIVERPOOL. 

I, Henry Wilding, vice-consul of the United States of America 
for Liverpool and the dependencies thereof, do hereby make known 
and certify to all whom it may concern that on the day of the date 
hereof before me personally appeared and came James M. Celder, to 
me known to be the person described in and who executed the 
within indenture or instrument of writing, and did then and there 
acknowledge the same to be his free and volunte iry act and deed. 

ln testimony whereof [ have hereunto set my hand and affixed 

my seal of oflice, at Liverpool aforesaid, this 15th day 
Official Seal. of October, in the year of our Lord one thousand 
eight hundred and sixty-eight, and in the ninety- 
third vear of the Independence of the said United States of America. 
IVY WILDING, 
LS. Vice-Consul and Acting Consul, Liverpool. 


olf (CONSULATE OF THE UNITED StTAteEs OF AMERICA, LONDON. 


I, Freeman i. Morse, consul of the United States of America for 
London and the dependencies thereof, do hereby make known and 
certify to all whom it may coneern that on the day of the date 
hereof before me personally appeared and came HH. Pinckney 
Walker, Her Britannic Majesty’s consul, resident in Charleston, South 
Carolina, to me known to be the person described in and who exe- 
cuted the within indenture or instrument of writing, and did then 
and there acknowledge the same to be his voluntary act and deed. 
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In testimony whereof I have hereunto set my hand and affixed 
inv seal of office, at London aforesaid, this the 12th day 
Official Seal. of September, in the year of our Lord one thousand 
cight hundred and sixty-eight, and in the ninety-third 
year of the [Independence of the said United States of America. 
I. Hk. MORSE, Consul. 


oll And on 10th day of August came into court the complain- 

ant, by his solicitor, II. Kk. Young, and filed the following 
exceptions to the report of J. Ik. Hagood, special master, which 
report is in the words and tenor following: 


Uxirep States or AMERICA, | 
Fourth Circuit, District of South Carolina. | 


In the Circuit Court. 


HW. Vv. CogmHLan ) 
U's. 
Tre So. Ca. Wp Co, et al., Defendants. { 


The complainant excepts to the report of J. EE. HWagood, special 
master, filed August Ist, 1ISS7— 

Ist. In that it reports the amount due under the principles of 
Judge Bond’s decree to be ten thousand six hundred twenty pounds 
sterling. 

2nd. In that it reports that on the 28th Feb’y, 18835, there was 
due £8,625 and twenty one-lundredths, whereas under the prin- 
ciples of the said decree he should have found to be due, besides the 
above amounts, respectively the sum nine hundred pounds sterling, 
the amount due on the unpaid coupons, with interest thereon ; and, 

furthermore, whereas while under the decree the interest on 
812. the principal of the bond shonld have been calculated at 5%, 

still the interest on interest should have been calculated at 
the rate of 7% per annum. 

ord. In that he reports that on the 28th Ftb’y, 1888, the defend- 
ants’ att’ys, Mitchell & Smith, tendered to the complainant the sum 
of 344,600, whereas there was no valid or legal tender. 

4th. In that he reports that the pound sterling in the above mat- 
ter should be taken as worti St44 and four-ninths, whereas he 
should have reported that the value of pound sterling should be 
Whatever it costs at the current rate of exchange on the day of pay- 
ment to buy a demand bill of exchange on London for the amount 
then due. 

Aug. 10, 1SS7. 

Hl. Ek. YOUNG, 
Compl't’s Sol’r. 


213 [endorsed :| U.S. cireuit court for So. Ca. Coghlan rs. So. 

Ca. Lt. Ii. (Co exceptions to report of Special Master [Tagood., 
Filed Aug. 10, i5s7. J. E. [lagood, ©. C. C. U.S., dist. S.C. HL. EB. 
Young, for complainant. 
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ol4 And on Slst day of August, 1S87,came into court H. E. 
Young, complainant’s solicitor, and filed the following order 
of substitution, which order is in the words and tenor following: 


(‘OGHLAN 
vs, 


So. Ca. R. R. J 


CHARLESTON, 8S. C., 31 Aug., 1837. 
Dear Str: Please substitute my name as ait’y for pl if in this 
case. 
Respet ly, Hi. k. YOUNG. 
To J. E. Hagood, Esq., cl’k U.S. e’t court, So. Ca. dist. 


We consent to the substitution. 


INGLESBY & MILLER. 


315 | Endorsed:] United States of America, district of South 

Carolina. Ilenry Thomas Coghlan vs. The South Carolin: 
Railroad Company ef al. TH. E. Young substituted as att’y for plain- 
tiff in place of Inglesby & Miller. Filed Aug. 31, 1587. J. E. 
Hagood, C. C. C. U.S., dist. S.C. 


316 And on 12th day of September, 1857, came into court Judge 
Charles H. Simonton — filed his opinion and an order of 


reference, which opinion and order of reference is in the words and 
tenor following : 


THe Unitep Stares oF AMERICA, | 
District of South Carolina, Fourth Circuit. 5 


If. P. CoGuLan 
vs, 


Tune Souru CARoLtInA RAILROAD Co. ef al. 


SIMONTON, J.: 

This cause was heard in this court on 15th December, 1883, and 
a decree was rendered therein. 

After full hearing and argument of counsel the measure of re- 
covery to which the plaintiff was entitled was fixed. The mode 
adopted by the court was this: On each bond for £250 and coupons 
attached held by plaintiff he was held to be entitled to recover the 
sum of €500, with interest thereon from 1 July, 1568, at the rate 

of 5% per annum, payable semi-annually, so if the said 
dl7 bond had on that day been exchanged for a new bond for 
£300 bearing date 1 July, 1868. 

For each: £500 and part-due coupons attached thereto the plain- 
tiff was held entitled to recover £600, with interest thereon at 5 % 
per annuin, payable semi-annually, from 1 July, 1868, as if he had 
received a bond dated that day in that amount with that interest, 
all suis paid to plaintiff on his bond for interest by the defendant 
or the receiver to be credited. 

17—352 
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A reference to Hagood, special master, was ordered to take the 
account on the principles above stated. The case now comes up on 
the report of the s special master and exceptions by plaintif thereto. 

The special master has reported the amount due up to 1 July, 
1887. ’ hela report he charges defendant with the principal, with 
luterest thereon at the rate of five per cent. per annum, and, caleu- 
lating the interest as due semi-annually, he has allowed interest on 
the semi-annual interest at the same rate—five (5) per cent. per an- 
num. No cxce pti mi lias been taken to the calculation of interest. 
Was the master right In ailowing interest on the Interest at five (0) 

per cent., or should he have allowed seven (7) per cent., 
o1S* the rate allowed in South Carolina? 

In an ordinary money bond unpaid instalments of interest 
draw interest at the same rate as the bond. Principal and interest 
are inseparable. The latter flows from the former as its incident. 
The’ one is the substance, the other its shadow. Both are governed 
by the same rule as to rate. When, however, the mode of paying 
interest is by coupons which can be severed from the bond the rule 
may be different. It will depend upon the form and nature of the 
contract expressed in the coupon. The coupon is in itself an en- 
tirely separate and distinct contract from the bond. It ean be sev- 
ered from it. It can be transferred to a third person who never sces 
or controls the bond. If, then, the COUpPOl be made pavable ata 
place and on a date certain, and if, according to the iaw of such 
place, all contracts bear Interest at a rate different from the rate of 
Interest expressed in the bond, and if the coupon be silent on this 
point, then the local rate of interest ean be charged and recovered on 
such coupon (Miller vs. Tiffany, 1 Wall.,310; Goddard vs. Foster, 17 

Wall., 145; 2 Parsons on Contracts, 552-592; Hunt vs. Hall, 
old of Ala, 702). The report of the special master does not state 

where the bonds were made, nor where they are payable, 
nor where the coupons are made payable. The last is the essential 
subject of inquiry. 

[t is ordered that the report be recommitted to J. E. Hagood, Esqr., 
special master, and that he inquire if the coupons on the bonds of 1 
July, 1865, are payable at any particular place, and, if so, at what 
place, and, if practicable, that he file with the report made on this 
subject a copy of such coupon. Tf this be not practicable, that he 
report the substance of said coupons. Let the report be filed on or 
before rule’s day in November next. 


320 | Endorsed:| United States of America, district of South 

Carolina. Ilenry Thomas Coghlan vs. The Couth Carolina 
[tailroad Company ef al. Opinion of C. HL. Simonton, judge, and ref- 
erence to J. I. Hagood, special master. Filed 12 Sept., 1887. J. E. 
Ilagood, C. C. C. U.S., dist. S.C. 


32] And on the 6th October, 1887, came into eourt J. E. Ha- 
good, Esqr., special maste} Sand filed his report, which report 
13 in the words and tenor following : 
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Unrrep Srares or AMERICA, ? 
District of South Carolina, Fourth Cireuit. § 


In the Cireuit Court. 


liznny Tomas Coauian, Plaintiff, 

Us. I ne 

Tue Sovrm Canormxa Rartroap Company ef al., De- f 1" “AES 
fendants. 


To the honorable the judges of the said court: 

This ease was recommitted to me as special master to inquire 
and report if the coupons on the bonds of July 1, 1SG8, are payable 
at any particular place; and, if so, “at what place,” and, if practi- 
cable, to file with the report made on this subject a copy of such 
coupon, We. 

| beg leave most respectfully to report that the bonds and coupons 
issued by the South Carolina Railroad Company under the deed of 

July 1, 1868, and which is the subject of dispute in this ease, 
o22 «are made payable at the banking-house of Messrs. Dent, 

Palmer & Company,in the eity of London, England, with in- 
terest thereon at the rate of five per cent. per annum, payable semi- 
annually on the first days of January and July of each year, and I 
herewith file as a part of this report a copy of one of the bonds and 
one coupon attached to the bond issued under this deed : 


2 


A. No. SO. 
C100 St’, C100 St’y, 
live per cent. loan. live per cent. loan. 


UnNrrep States oF Amentca, The State of South Carolina. 


The South Carolina Railroad Company promises to pay to bearer 
one hundred pounds sterling, redeemable on the tirst day of Janu- 
ary, anno Domini one thousand eight hundred and eighty-two, and 
not before, without the consent of the holder of this certificate, with 
interest thereon at the rate of five per cent. per annum from the 
first day of January, anno Domini one thousaud eight hundred and 
sixty-cight, the said interest to be paid semi-annually, on the first 
days of January and July, on presenting the proper coupons for 
the same at the baunking-house of Messrs. Dent, Paimer & Co., Lon- 
don, England, where the prineipal will also be redeemed on the 

surrender of this certificate. 


023 In witness whereof the said company has caused its cor- 

porate seal to be hereon impressed at Charleston, So, Ca., this 
first day of January, anno Domini one thousand eight hundred and 
sixty-eight. 
W. J. MAGRAI {| President. 
J. R. EMERY, Sceretary. 


This bond is issued in conformity to the mortgage deed executed 
by the South Carolina Railroad Company to us on the — day of 
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Tae GONirep STrares or AMERICA, — | 
Dictrict of South Carolina. beourth f wrt wit, } 


IH. VT. Cocunas 
. “— 
Tae Sourm Canonixa Ratproap Company et al. J 
The case comes up upon the report of Special Master agood, 
head Aueust 1, 1587, and the supplemental report filed 6 day of Oe- 
tober, TSS7. 


15S 


THE SOUTH CAROLINA RAILROAD CO. ET AL 

A brief statement is necessary to understand the question now 
made. 

The plarititl 1s the holder of eertaln sterling hon ls of the # ouls- 
ville. Cincinnati and Charleston R. id Co., guaranteed by the State 
of South Carolina and secured by a statutory lien. This corpora- 
tion afterward became the South Carolina Railroad Company. This 
class of bonds matured in 1866, and various plans of arranging the 

debt were suggested, adopted, and abandoned. Finally the 
026 South Carolina Railroad Company offered to settle those past- 

due sterling bonds by issuing in exchange for them first- 
mortyuye bonds of this property, so that for eae a7 sterling bond of 
the amount of €250 and the interest due thereon there should be 
exchanged a first-mortgage bond of £500, and for each sterling 
cuaranteed bond for £500 and interest due thereon there should be 
exchanged a £600 first-mortgawe bond. ‘These new bonds are dated 
July 1, 1868, and have coupons attached providing for the payment 
of interest semi-annually at the rate of 5% perannum. The new 
bonds exchanged for such of the sterling guaranteed bonds as were 
pavable in London were also made paras : 4 oe The mort- 
gage securing the new bonds _ ded that 1 of the m oF if anv 
part of the interest on them be paid in the curreney of the United 
States the € should be rated z St4it. The plaintii? rejected all 
offers for the exchange of Ins bonds, which were guarantecd sterling 
bonds, payable in London; but he consented to receive, and, in facet, 
did reecive, payment of semi-annual instalments of interest precisely 
as if he had made the « xchange—that is to Say, he received on each 

£250 boud interest as Wit were a £500 bond, and on each £500 


? 
‘ 
] 
‘ 


o2t bond he reeeived Interest asif it were a tt OUbond. Finally he 
presse «d for paviment of hie bonds i 1h full ; To this red he he- 
van a suit for the enforcement of his Henin the Stale court. Before 


his action, however, proceedings had been instituted by certain mort- 
gage ercditors of the South Carolina Railroad Company in this court, 
seek Ing the appointment of a receiver and the sale of the property. 
These proceedings had resulted in the appomtment of the receiver 
and the Sih} 1s; le, Thi money Was here, The ceuse ol thie platatil 
Was removed from the State court into this court, and a reference 
Was ordered as to t hac . facts. The I prcon't Wis til d. 

The cause came up on exceptions to the = rt and was heard. 
The decision was filed 15 Dee, 1885. It fixed the prineiples by 
Which the reeovery of the plaintiff was to be renal, and treated 
him as af he had exchanged his bonds for the first-mortgage bonds 
of July |. 1SGOS—that Is to Say a ened) SOU) hone ‘ . Interest he 
Was to receive £500 with Interest se mi-annually from 1 July, 1S6s, 


Yo per annum, and for each £500 and interest he was to receive 
C600 with like interest from the same _ rhe ‘dustalments of m- 
terest paid to plaintil were to edited on the debt. The 

825 special master was instructed to ‘ie the account on these 


princip es. The bonds were pavable in fwonedeon, Mvidently 
the court treated the matter as if the old bonds liad been exchanged 
for the first-mortgage bond. In these the € was rated at SLES; so 
the rate of interest and of the € were concluded by this decree also. 
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It seems, however, that after the first report of the special master 
had been prepared and filed, but before a hearing was had thereon, to 
wit, on 28 February, 1883, the suit then pending ‘and no amount hav- 
ing been reported as due, the defendant produced — in legal-tender 
notes, and made an offer of them tothe plaintiff in full se ttlement of 
his claim and the costs. The amount of money thus tendered was 
$44,600. The letter in which the offer was made stated that this 
was in full. I donot understand that this was anything more than 
an expression of the opinion of defendant, and that it was not a con- 
dition for the acceptance of it. The offer was declined. The special 
master has filed his report under the order of reference Dee. lo, 1583, 
and a further report under the order filed 12 Sept., 1857. Ife has 

reported the amount due, with interest caleulated at the 
329 =rate of 5% per annum,as well on the principal as on the 

past-due instalments of interest, all payments having been 
deducted as provided in the order of this court. 

On the day of the offer by defendant of 344,600 there was due 
£8,625. On the Ist July, 1887, when the report was.made up, there 
was due £10,620. 

The value of the £€ is fixed at 84.444, the rate stated in the mort- 
gage of 1 July, 1568. 

The prev vious decrees in this ease have settled ev ery question at 
issue except one, the effect of the offer made in February, 1883. To 
what extent can it avail the defendant ” 

Where a claim is made ona money demand and the debtor is 
prepared to admit a part of the claim, he can tender to the claim- 
antso much as he admits is due. if the tender be declined and 
suit be instituted the plaintiff must establish that more was due 
tlian the sum tendered, clse he cannot recover interest or costs ae- 
cruing after the tender. The tender must be to the proper person, 

in legal) tender, must be absolute and not clogged with con- 

030 = ditions, and must be continuous—that is to say, the person ten- 
dering must aiways be ready to complete the tender. (I*ish- 

burne vs. Sanders, 1 N. & MeC., 243; Black vs. Rose, 14 So. Ca.,278; 
dth Rebinson’s Practice, 947,945; Bissell vs. Lleyward, 96 U.S., 587.) 
The aceeptanee on the part of him who is to receive is necessary to 
the full discharge of the party tendering. If this be withheld, the 
latter, having done all that is in his power, need only keep himself 
ready to carry out the tender and he will get the benefit of it. (5 
Robinson’s Practice, 947; Dobie vs. Larkin, BE ng. L. & Hq. It., 501.) 
but When an action has already been commene ed and is pending, 

if the defendant be disposed to admit the demand in part, it is not 
only necessary that they should offer to pay the plaintiff the amount 
admitted, but he should go farther, and must ibe pay the sum ad- 
mitted into court or at least offer to submit to a judgement for such 
sum. This is the rule in the common-law court. A plea of tender 
must be accompanied by an offer to pay the amount into court. 
(1 ‘Tidd’s Practice, 510: Civil Code of Procedure of Se. C a., seet. 265, 
svhd. 5; 5 Robinson’s Practice, 949, 950.) And it commends itself 
to this court. The reason is clear. A tender before suit, 

vdl however anxious the party be to pay whiat is just, is neces- 
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sarily incomplete if not aecepted. There is no way of com- 
pelling the acceptance. “An offer to pay pending a suit can be made 
complete by the action of the court.” It is not ex parte, but done by 
order of the court, whieh represents both parties and whose orders 
bind the plaintiff as well as the defendant. The money paid over is 
for the plaintiff, and the possession of it cannot be resumed by the 
debtor. In the further prosecution of the easc this much is stricken 
from the record whether the plaintiff takes out the money or not 
(Black vs. Rose, 14 Se. Ca., 248), or, as is stated in Boyden vs. Moore, 
5 Mass., 367, “the bringing of money into court is a practice 
adopted to relievea defendant against an unexpected suit for money 
which he is willing to pay, but which he has not tendered to the 
plaintiff before the commencement of the suit. After the defendant 
had brought in as much money as he thinks proper and the plaintil 
has refused to receive it in satisfaction the defendant is entitled to 
have the same considered as payment made on the day on which it 

was brought, and he isanswerable only for further damages.” 
ool The offer of the defendant made in February, 1883, not 

having beer followed by an offer-to pay the money into court, 
is Incomplete and cannot now avail the defendant. 

Let decree be entered for the plaintiff, the amount due to him 
being calculated to 1 July, 1S87—that 1s to say, as reported by the 
master, ten thousand six hundred and twenty pounds sterling 
(£10,620). 

Counsel will prepare the decretal order on the principles herein 
stated. ° 

CiILARLES I. SIMONTON, 
U. S. Judge. 

14 Oct., 1887. 


OOo [Mudorsed:} United States of America, district of South 
Carolina, fourth eireuit. Ilenry Thomas Coghlan vs. The 
South Carolina Railroad Company ef a/. Opinion of Judge Simon- 
ton. Filed 14 day of October, 1887. J. E. Hagood, C. C. C, U.S., 
dist. S.C. 
oot And on the 2nd day of November, 1SS7, came into court 
Judge Charles H. Simonton and filed his final deeree, which 
decree is in the words and tenor following : 
Unxirep STares oF AMERICA, 
District of South Carolina, Fourth Cireuit. 


In the Cireuit Court. In Equity. 


Hexry Thomas Cocuias, Plaintiff, ) 
v8. | April Term, 1887. 
Tue Souru CaronixaA Ramnoap Company et al, inal Deeree. 
Defendants. 


This cause comes on to be heard upon the report of Hagood, spe- 
cial master, filed 1 August, 1587, and the exceptions thereto, and on 
the supplemental report filed by him 6 October, 155%, 
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After hearing the same and the argument of counsel thereon 
and due consideration thereof it is ordered, adjudged, and decreed 
that the only parties now before the court having an interest in this 
cause are the plaintills and the defendants The South Carolina Rail- 

road Company and Ti. Pinckney Walker and J. M. Calder, 
ood trustees; that the defendants John Ilanekel, Robert Adger, 

Benjamin I’. Luger, David Mordecai, J. Randolph Mordeeai, 
George Parsons, Leslie Chase, J. C. Maybin, Cliarles Macbeth, The 
People’s Savings Institution, C. &. Bryan, George Builware, and Jolin 
Clarence Cochran, though hecessary ana proper parties at the time 
the bill was filed, have ceased to have any interest in the case. 
The bill is dismissed as to them without costs. 

(2.) That the defendant The South Carolina Railroad Company 
is indebted to and that it do pay to the complainant the sum of ten 
thousand seven liundred and ninety-eight pounds eighteen shillings 
and nine pence (£10,795 15 9), being the principal and interest on 
the bonds held by him calculated according to the principles of the 
master’s report, Which in this respect is confirmed, and rating the £ 
at four dollars forty-four § cents (SEALS) the said amount in ster- 
ling is the equivalent of forty-seven thousand nine hundred and 
ninety-tive Pay GS47,995.25), interest to be hereafter caleulated on 
said sum from the date of this decree at the rate of seven (7) per 
cent. per annum. 

It is further ordered, adjudged, and decreed that in case 
vo} the defeudant Phe South Carolina Railroad Company do not 
pay or cause to be paid unto the complainant the said sum of 
money as aforesaid, with the costs of these proceedings and of the 
proceedings In the State court anterior to and up to the removal 
thereof Into this court, properly taxed, and the accruing interest on 
said sum, on or before the expiration of sixty days from the date of 
this decree, In that event all and singular the defendants and any 
and every person claiming by, through, or under the said defendant, 
the said company, shall be barred and foreclosed of ail right and 
equity of redemption us to complainant In and to the property set 
forth, described, and mortgaged in the nmiortgage executed by the 
South Carolina Railroad Company to Ilenry Gourdin, Hi. P. Walker, 
and J. M. Calder, trustees, dated | July, IS6S, to the security whereof 
it has heretofore been decided in this ease that the bonds held by 
complainant are entitled. 

{tis further ordered that in said event all the property and rights 
of the said property included and mentioned in the said mortgage 

of the said South Carolina Railroad Company and. situate, 
oot ——silying, and being in the State of South Carolina, with all the 

railway tracks, sidings, bridges, and viaducts thereto belong- 
ing, and all jands and rights of way thereto incident, and all lands 
belonging to the said Company and used by it for wood and water 
stations, depots,warclouses, ollices, machine shops,and cngine-houses, 
and all locomotives, tenders, cars, statloncry chgines, tools, materials, 
machinery, and all other personal property of the said South Caro- 
lina Railroad Company necessary to and cimployed in the working 
of the said road, and all the privileges and franchises to the said 
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company belonging shall be sold for cash as an entirety and in one 
parecl, at public auction, at the usual place for masters’ sales in the 
city of Charleston, in the county of Charleston and State of South 
Carolina, by Gie marshal of this court. 

And the said marshal shall give three months’ | 
the hour and place and terms ef such sate by publishing notices 
thereof in the News and Courier, of the citv of Charleston, and the 
Journal of Commerce, of the city of New York, 

duringeihe said three months and on the 
v5 And itisfurther ordered, adjudged, and : 

marshal shall report his proceeding at the sale of the premises 
hereinbefore ordered to be sold by him, with the amount ef the 
highest bidder and the name or names of the Perso OF Persols 
bidding the same, and upon the confirmation of such report and the 
compliance of the bidder or bidders with the terms of sale the said 
marshal shall convey to such buyer or buyers by good and suffi- 
cient deed said rat!road and its premises, as heretofore deseribed. 

It is further ordered that the said South Carolina Railroad Com- 
pany and all and singular the other defendants to this suit and all 
and singular the person or persons (if any) who have bought pend- 
ing this litigation be forever barred and foreclosed of all right, title, 
interest, and equity of redemption in the said premises so mort- 
gaged to the said H. P. Walker and other trustees, as aforesaid. 

It Is furthe r ordered, adjudged, and deereed that at the sale of the 
said premises the said platmtrl shall have leave to bid Upot the said 
property. All other bidders shall pay to the marshal at the close of 

the bidding the amount of their bid in eash up to one hun- 
vod = dred thousand dollars, and the balance of the purehase-money 

shall be paid at or before the contirmation of said sale by the 
court. 

If the plaintiff be the purchaser he shall pay into the hands of 
the marshal at the close of the bidding so much of his bid as shall 
exceed the amount of his debt settled by this decree, and shall also 
pay the costs of these proceedings, and if his bid exeeed the sum of 
one hundred thousand dollars he shall pay to the marshnl in cash 


’ 
' 


the difference between one hundred thousand «dollars and the 
amount of his debt aforesaid, and the remainder shall be paid on or 
before the confirmation of the sale by this court. 

And it is further ordered that the marshal do pay from the pro- 
ceeds of sale to the plaintiff or his attorney the costs due to the 
plaintiff, whether for the proceedings In this court or the State court 
in this cause, and then the debt due to the plainull, and then all 
other costs that have accrued in this cause, and the remainder be 
held subject to the order of this court. The plaintif, upon the pay- 
ment to him of the said moneys, will surrender his bonds to the 
marshal to be eaneelled by him and held subject to the further 

order of this court. 
ot Any party hereto has leave to apply at the foot of this de- 
cree for any further order necessary to give etlect thereto. 

The costs of these proceedines and of the proces dings in the State 
court, anterior and upto the removal thereof into this court, properly 

18—552 
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taxed, to be paid by the defendant the South Carolina Railroad Com- 
pany. 

The complainant having prayed for an appeal from the above de- 
eree, the same is hereby allowed, and the supersedeas bond is fixed 
at two hundred and fifty dollars. 

CHARLES HW. SIMONTON, 
U.S. Judge. 
2 Nov., 1887. 


O41 [Endorsed :] United States of America, district of South 

Carolina, fourth circuit. Henry Thomas Coghian vs. The 
South Carolina Railroad Company etal. Final deeree and allowance 
ofan appeal. Filed 2 day of November, 1887. J. KE. Hagood, C. C. 
C. U.S., dist. S.C, 


3942 Andon the 2nd day of November, 1887, came into court 
the complainant, Hlenry Thomas Coghlan, and filed the fol- 
lowing bond, which bond is in the words and tenor following : 


Unitep STates OF AMERICA, 
District of South Carolina, Fourth Circuit. | 
In the Cireuit Court. In Equity. 
Hexry Thomas Coauran, Plaintiff, 
vs. 
Tue Sourn Caronina Rateroap Company ef { 
al., Defendants. J 


-April Term, 1887. 


Know all men by these presents that I, David Roberts, am held 
and firmly bound unto the South Carolina Railroad Company ef al. 
in the full and just sum of two hundred and fifty dollars, to be paid 
to the said South Carolina Railroad Company ef @/., their certain 
attorneys, executors, administrators, or assigns; to whieh payment, 
well and truly to be made, I bind myself, my heirs, executors, and 

administrators, jointly and severally, by these presents. Sealed 
3438 with my seal and dated this second day of November, in the 

year of our Lord one thousand eight hundred and eighty- 
seven. 

Whereas lately, at a cireuit court of the United States for the dis- 
trict of South Carolina, in a suit depending in said court between 
Henry Thomas Coghlan, plaintiff, and The South Carolina Railroad 
Company ef el, defendants, — was rendered against the said Henry 
Thomas Coghlan, and the said Heary Thomas Coghlan having ob- 
tained an allowance of an appeal and filed a copy thereof in the 
clerk’s office of the said court to reverse the decree in the aforesaid 
suit, and a citation directed to the said South Carolina Railroad 
Company el al. citing and admonishing to be and appear at a Su- 
preme Court of the United States to be holden at Washington, the 
second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
Ilenry Thomas Coghlan shall prosecute his appeal to effect and an 
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swer all damages and costs if he fail to make his plea good, the above 
obligation to be void; else to remain in full foree and virtue. 


DAVID ROBERTS. [sear] 


Signed, sealed, and delivered in the presence of— 


KIRBY S. TUPPER. 


odd Approved. 
CHARLES IH. SIMONTON, 
US. Judy 
2 Nov., 1887. 


0 1d [Endorsed :] United States of America, district of South 
Carolina, fourth cireuit. Ilenry Thomas Coghlan vs. The 

South Carolina Railroad Company ef al. Appeal bond. Filed 2 

day of November, 1887. J. I. Ilagooad, C. C. C. U.S., dist. 5. C. 


O46 Assignments of Error. 
In the Supreme Court of the United States. 


Hinry Thomas CociLayx, (Appellant, ( 
Us. 


Tuer Socru Carnorixa Rartroap Company, Appellees. | 


The plaintiil assigns for error in the deerees filed 15th day of De- 
cember, A. D. 1883, and 2nd day of November, A. D. 1887, the fol- 
lowing matters: 

I. That the eourt erred in not holding that upon all the bonds 
held by the piaintiff and ail past-due coupons thereon the plaintiff 
was entitled to seven per cent. interest from the day each bond and 
coupon fell due to the day of any payments made thereon by the 
sald railroad company or the receiver, and that such payments 
should then have been deducted from the amounts the- due on cach 
bond, and the interest thereafter should have been caleulated on the 

balance then found due at the rate of seven per cent. per 
O17 annum, payable semi-annually, and so forth. 

Il. That the court erred, even if the deeree Is correet in 
other respects, in not ordering the interest or coupons due Ist Jan- 
uary, ISG7 (¢€150), Ist July, S67 (¢150), and Ist January, 1568 
(£150), which were not capitalized, to be paid with interest from 
these respective dates to the date of the decree of 2nd November, 
1SS7 

II. That the court further erred in not holding that even if the 
receipt by the plaintiff for interest paid by the South Carolina Natl- 
roud Company and its receiver estops the plaintiff from restating 
the account between the defendant company and himself, still the 
plaintiff is entitled to seven per cent. on the debt due to him from 
the date of such last payment. 

IV. That the court erred in not holding that the plaintiff ts en- 
titled to the lien of the statutory mortgage to the State of South 
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Carolina, which is prior to the mortgage made by the said railroad 
company to Gourdin, Walker, and Calder. 

V. That the court erred in not holding that the plaintiff is en- 
titled to have the pound sterling ealeul: ited at whatever rate it will 
require to buy a sight draft on London on the day of the payment 

of the debt due to him, or at least at the day judgment in his 
o48 favor is rendered. 

VI. That the court erred in not decreeing that the plaintiff 
is entitled to the sum of ninety-four thousand one hundred and 
thirteen ;° dollars ($94,115.09). 

The plaintiff prays a modification of the decree on the above 
grounds, so far as error therein Is assigned. 

Hl. bE. YOUNG, 


Compl'ts Solicitor. 


O49 [indorsed :] In the Supreme — of the United States. 

Henry Thomas Coghlan, appellant, vs. The South Carolina 
Railroad Company, appellees. ‘scanned errors. Filed2 Nov., 
1887. J. i. Hagood, C. C. C. U.S., dist. 8. C. 


300 UNITED STaAres OF AMERICA, 
District of South Carolina. Fourth Cirenit. 


I, J. E. Hagood, clerk of said court, do hereby certify that (hat the 
foregoing 355. pages Is a true and correct copy of all the reeords and 
proecedings in the case of Henry Thomas Coghlan, complainant, 
against The South Carolina Railroad Company et al., defendants, 
rendered as aforesaid, together with all things relating to the same, 
as appears by the records now on file in my ollice. 

Given under my hand and seal of said 
Seal U.S. Cireuit Court, court, at clerk’s office, in the city of Charles- 
District of So. Caro- ton, 5. C., this the twelfth day of March, A. 
lina. D. 1588. 
J. E. HAGOOD, 
U.C. C. U.S., Dist. S. C. 


Endorsed on cover: South oe C.C. U.S. No. 302. Henry 
Thomas Coghlan, appellant, vs. The South Carolina Railroad Com- 
pany etal. Filed April 12, 1888. 
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UNITED STATES OF AMERICA. 
SUPREME COURT. 


; 


HENRY THOMAS COGHLAN, Apreciant, 
i vs. 


THE SOUTH CAROLINA RAILROAD CoO., lee AL. 


ON BEHALF OF THE APPELLANT. 


4 
eer ee } 
FACTS. 
' 
The Cincinnati and Charleston Railroad Company was 
incorporated by South Carolina 19 December, 1555, (S Stat. 
409,) to build a railroad from Charleston to Cincinnati. Its 
) name was changed to the Louisville, Cincinnati and 
, Charleston Railroad Company, by Act 2Ist December, = » 
| 1836. (SStat., 96.) 
. sy Act of 20th Dee. 1557, (6 Stat. 571,) amended 


Ifth December, 1858, (6 Stat. 604,) the State authorized 
this railroad company (the L. C. & C. Railroad Co ) to issue 
its bonds to an amount not exceeding $2,000,000 and re- 
deemable on or before Ist January, 1866, with interest at 5 
per cent. per annum. A_ part. of these bonds and the 
interest were to be paid in London, and were expressed in 

| pounds sterling. 

| South Carolina guaranteed the payment of these bonds, 9 
principal and interest, and took for its security a statutory 


mortgage of the “whole estate, property and funds within 
the State, which the said company may then possess or shall 
thereafter acquire * = * in priority and preference of any 
other debt which the said company may then or at any 
other time own.” 

These bonds were duly issued. 

A copy of one of them, with the State’s guarantee, will 
be found on pages 55 and 56 of the transeript. 

The plaintiff bought in 1842 six of these bonds of £500 
each and 12 of £250 each (Tr. p. 48,) in all £6,000. 

The coupons were punctually paid till Ist July, 1862, 


By Act 19th December, 1843, (11 Stat. 295,) the Louis- 
ville, Cincinnati and Charleston Railroad Company was 
united with the South Carolina Canal and Railroad Com- 
pany, under the name of “ The South Carolina Railroad 
Company.” 

This company was greatly injured by the late war, its 
tracks having been torn up and its rolling stock, &c¢., worn ; 
and at its close was unable to meet its obligations. 

It endeavored to arrange its debt by issuing new bonds 
with the like guarantee of the State. This failed, and it 
then sought to substitute first mortgage bonds in their 
stead. This first mortgage was, however, to secure many 
other debts besides the old issue—viz: some £170,000 
more, and that without the guarantee of the State of South 
Carolina. Tr. pp. 119-123 

Coghlan, ignorant evidently of the changed value of the 
guarantee of the State, refused to accept any change,and 
held to his oid bonds. 

At that time, according to the railroad’s present theory, 
there was due on the bonds he held seven coupons, and in 
addition six months interest after the bonds fell due—equiva- 
lent to eight coupons, (Tr. p. 73, Wilson’s Testimony, 3rd 
Answer), which made an addition of €100 on every £500, 
and £50 on every £250 bond. (Tr. lc.) There was really 
eleven half year coupons due. 


Then followed the correspondence on which the question 
of the rate of interest depends somewhat. 

It is unquestioned that Coghlan received for several years 
on the £500 bonds £15 as half yearly dividends, and on the 
£250 bonds £7}. as like dividends, being. according to the 
railroad’s present idea, 5 per cent. on £600 and £300 re- 
spectively ; (Tr. p. 74 8. p. 187-188 :) but according to Mr. 
Coghlan’s idea, being 6 per cent. on the original amounts of 
his bonds, viz.: six per cent. on £6,000, and not 5 per cent. 
on £7,200; and he held that the railroad company was 
“ obliged to pay me 6 per cent. on account of their refusing 
to pay off the principal of the bonds when I applied for it.” 
(Tr. p. 102, about bottom of page.) 

Coghlan certainly had no knowledge or even ground 
to imagine that he was entitled to 7 per cent on over due 
amounts until informed of this by the receiver's solicitor, 
D. 'T. Corbin, in his letter of 12 March, 1880. (Tr. p. 98, 
answer to 2d interrogatory ; p. 100 answer to 5th cross in- 
terrogatory ; p. 101 Corbin’s ieiter of 12 March, 1880, s. p. 
201.) 

This want of knowledge was natural, as Mr. Coghlan 
was neither a “lawyer nor engaged in mereantile pursuits.” 
(Tr. p {9 answer to 2 cross interrogatory ; p. 48, top of 
the page.) 

This idea of the matter held by Mr. Coghlan is greatly 
strengthened by the acknowledged fact that instead of & 
half years interest being due on Ins bond, viz. 7 coupons 
and one half year’s interest, (which made up respectively 
the imaginary £600 and £300, instead of the actual £500 
and £250 ;) there were in fact 11 half years’ interest due on 
his bonds, equal to 11 half yearly coupons, 

(Tr. p. 6S. Fisher, the receivers direct testimony; p 73, 
Wilson’s, the Treasurer of the road, direct testimony; p 50 


Coghlans testimony; pp 61, 62, Dent, Palmer & Co’s,, the 
railroad’s agent in London, letter of 4th May, 1880.) 

Thus the amount due Coghlan when the company re- 
sumed payments was with accumulated interest ; not £7,200 
but £7,690. 

Ile says in his letter of 17th Jan., ‘76, to Palmer, the 


company’s agent in England, “these coupons they will ul- 
timately, there is little doubt, havo to pay in saecordance 
with the law of the State with compound interest as well as 
my bonds which are long overdue.” 
Palmer’s answer contains no reply to the above. 
(Tr. p 106, Letters of Coghlan, 17 to 27 May, and letter of 
of Palmer 29th Jan. ’76.) 
12 ‘a 


Coghlan took care that his receipts of those so-called divi- 
dends should not prejudice any right he had. 


On 23d April, ’67, he had ali his bonds protested for non- 
payment. (Tr. p 57.) 

On 22nd March, ’69, Dent, Palmer & Co., the railroad 
agents, wrote to Martin & Co, Coghlan’s agents, that they 
are ready to pay interest on Coghlan’s bonds. 

13 On 24th March, 69, Martin & Co. send this letter to » 
Coghlan. 

On same day Coghlan evidently writes to Martin & Co., 
asking if “the receipts of the July 1868 dividends will com- 
mit me inany way.” This letter is missing, but Martin 
& Co’s. letter of 29th March, 1869, makes this clear. 

On this day they write to Coghlan, “Messrs Dent, Pal 
mer & Co. consider that the receipt of the July 1868 divi- 
dends will not commit you in any way.” 

On 3ist March, 1869, Coghlan writes to Martin & Co: 

14. “should do nothing that would affect my protest of the 
old bonds; so if accepting the interest now offered would do 
so, don't apply for it, but otherwise I should of course be , 
glad to have it.” 

To this on 51st March, 1869, Martin & Co. reply : 

“Messrs Dent, Palmer & Co. do not think by receiving 
the dividend declared on the uew bonds, you would affect 
your protest on the old ones,” and suggest a reference to 
his solicitor. 

On 5th April, 1869, Coghlan writes, “my solicitor ex- 

15 presses himself as follows: 
‘IT don’t think the fact of your receiving a subsequent 
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dividend on your bonds will interfere with your rights to 
recover the overdue ones. You may at any time of such 
application, renew your demand for such outstanding claim.” 

On 7th April, 1869, Martin & Co. write, “we will re- 
ceive your dividend and we quite agree with you that it 
‘annot prejudice your claim in any way.” 

On 8th April, 1869, Coghlan authorizes Martin & Co. to 
apply “for the arrears of interest and bonds in the way 
recommended by my solicitor.” 

The letter of the solicitor does not appear. 

On 13th April, 1869, Martin & Co. write, they have re- 
ceived “ £175.10, being } year’s dividend on your 5. C. 
Railway bonds.” 

Some letter of Coghlan is evidently lost here. 

On idth April, 1869, Martin & Co. write that “the 
£175.10 consist of 5 per cent., on your £6,000 bonds for 
4 year and 1/5 of the interest which is due to you on the 
capitulated over-due interest. 

“Taking this does not compromise or affect your position 
in the least, and the amount will be allowed you in any 
subsequent claim or arrangement you may make.” 

More than one letter are now evidently lost, The last 
letter in the eorrespondence is of 4th May, 1880, and from 
Dent, Palmer & Co., the company’s agents in England. We 
give it in full: (Tr.. p. 61 and 62.) 


“11 Kina’s Anms YaArp, E. C., Lonpon, May 4th, 1880. 


“ Messrs. Martin & Co., 68 Lombard street. 

“Dear Sirs: The letter of the book-keeper of tie South 
Carolina R. R’d Co. enclosed in your letter of yesterday 1s 
entirely in error, as you are no doubt aware, Messrs. Baring 
Bros. Co. having paid the interest due July, 1878, and Janu- 
ary & July, 1879. We return his letter. The statements 
that were made to you verbally yesterday were correct. We 
have paid no interest on any bonds for the coupons due 
January & July, 1867, and January, 1868. The holders of 
the first-mortgage bonds issued in 1871 received bonds and 
fractional cash when exchanging their new bonds. The 
new bonds issued by us in 1867 with the State guarantee in 
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exchange for the old bonds were for €600 & £500 each re- 
spectively, and these were given for old bonds of £500 & 
£250 each respectively, the difference, 20 p'rcent., being the 
unpaid interest for the years 1865, 1864, 1865 & 1866. The 
principal of the 11 coupons we have referred to (S02) the 
holders of the old bonds have no bonds for, and have never 
received, but interest they have received upon the § half 
year’s interest, and also upon the face of the bonds, which 
is endorsed upon the bonds. The holders of old bonds who 
surrendered them in exchange for first-mortgage bonds 
were treated in the same manner as if they had) previously 
exchanged for the new bonds, thus getting also bonds in- 
cluding the 11 half year’s interest, but without the State 
guarantee. 
“We are, dear sirs, yours faithfully, 
DENT, PALMER & CO. 


“T)$.—The old bonds became due on the Ist January, 
IS66; hence there were no coupons on them after that date. 
D. Po & CO” 


Again, Cogilan’s testimony. Tr, pp. 1-50: 

“A. T have received through my bankers, Messrs. Martin 
& Co, from the said company, through its agents, Messrs, 
Dent, Palmer & Co., certain moneys on account of the afore- 
said bonds since their maturity. The amount of such mon- 
eys, With the dates on which they were respectively paid, 
respectively appear endorsed upon the said bonds.  T have 
received such moneys under the distinct understanding with 
Messrs. Dent, Paimer & Co., the agents of the said defendant 
company, that the receipt of such moneys should not in any 
way prejudice any rights [ might have for or in respect of 
the aforesaid bonds. Sach unlersianding appears by the 
exlnbits referred to in my answer to the 7th interrogatory- 
The circumstances attending the receipt and payment of 
the said moneys on account of the said bonds also fully ap- 
pear by the aforesaid exhibits. The said exhibits, as here- 
Inbefore appears, refer to the said moneys so received on 
account. ‘Those of the said exhibits which purport to be 
communications from me to my bankers, Messrs. Martin, 
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are copies of letters addressed by me to them on the re- 
spective dates which they purport to bear. The said copies 
were made by myself before sending the originals to Messrs. 
Martin, and are in every respect true and correct copies. — | 
have been informed by the said Messrs. Martin that they 
have destroyed the originals of the said copies in accordance 
with the practice of their business, to destroy all correspond- 
ence after it has been in their hands for ten years.” 


And Martin’s testimony, (Tr., pp. 52 and 53) : 

“A. My said firm have received, as bankers and agents of 
the plaintiff, from the defendant company, through tts 
agents, Messrs. Dent, Palmer & Co, moneys on account of 
the aforesaid bonds since their matunty. The several 
amounts of such moneys, with their respective dates of pay- 
ment, appear endorsed upon the said bonds. We received 
such moneys under the understanding that the receipt of 
such moneys sheuld not in any way prejudice any of the 
rights which the plaintiff might have for or in’ respect of 
the aforesaid bonds, as appears by the exhibits referred to 
in my answer to the 7th interrogatory. The understanding 
referred to was arrived at, at interviews held between Dent, 
Palmer & Co. at their office, 11 King’s Arms Yard, in the 
city of London, and sometimes myself, sometimes some other 
member of my saia firm, and sometimes William Pegler 
Sanigear, the managing clerk of my said firm. These inter- 
views took place in the months of Mareh and April, 1869, 
and principally in Mareh. The said Messrs Dent, Palmer 
& Co., or their representative, stated to me at such of the 
said interviews as were held with myself that the receipt of 
the above-mentioned moneys would not prejudice any rights 
which the plaintiff might have for or in respect of the 
aforesaid bonds, or to that effeet. The said Wilham Pegler 
Sanigear has died, but immediately after such of the afore. 
said interviews as were held with him he, in the course of 
his business as managing clerk to my firm, reported to me 
that similar statements were made at the said interviews to 
him by the said Dent, Palmer & Co, This information which, 
as L have said, was given to me by him at the time of the 
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said interviews with him, was thereupon communicated by 
me to the plaintiff.” 


(Tr., pp. 58, 59, 60, 61 and 62;) also Coghlan’s testimony, 
Tr., p. 49, Answer to Interrogatory VIII, and Martin’s, pp. 
52 and 53, Answer to Interrogatory VIII, fully confirming 
and establishing the above.) 


» 
ws With these instructions, Martin & Co. received the “ divi- 
dends,” giving no receipt therefor. The following is a copy 
of the endorsement on the bonds : 
“ July, 1870. 
“ Paid on the bond £€7, 10s., half year’s dividends due !st 
Jan’y, 1870, as if it had been exchanged for a new bond. 
For Dent, Palmer & Co. 
“W. WOODS.” 
20 


“9th Jan’y, 1871, do., do., due Ist Jan’y, 1871. 
“WOODS.” 


There is no receipt by Martin or Coghlan till the 2nd 
July, 1879, (Pr. p. 81.) 

The bonds all this time were in the possession of Martin 
& Co. 

Martin gives receint for the interest 2d Jan’y, ’79, and 
Sth June, 80, and Coghlan does the same on 4th Feb., 1880. 

+, The receipts are alike, and can be seen on pp. 81, 82 and 
83 of the transcript. | 

Coghlan’s testimony, (Tr. 99 Answer to 4th Interroga- 
tory :) 

“When I received the payment on account of interest 
from time to time from Messrs. Dent & Co, who were then 
the agents of the defendant, Company, it was on the under- 
standing that I waived no right of mine under the bonds, 
and one of those rights both Mr. Corbin and Mr. Bacot have 
written to me to say is seven percent. interest. With refer- 

3; ence to the receipt to Messrs. Baring, (who had then  sue- 
ceeded Messrs, Dent in the agency of the said company,) 
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signed by me on the 4th Feb., 1880, and other receipts to 
them signed by Messrs, Martin, my bankers, I have to say, 
that those receipts were signed as a matter of course, and 
on the supposition that the same understanding arrived at 
with Messrs. Dent applied and was in force.” 


This testimony is not contradicted. In fact, no member 
of the firm of Dent, Palmer & Co,, or of Baring Brothers is 
examined by the Rd. Co. 


The bonds are the bonds of a South Carolina corpora- 
tion, and executed in South Carolina, and guaranteed by 
South Carolina, and secured by a statutory mortgage of pro- 
perty in South Carolina, and are, both principal and inter- 
est payable in London, England. 

They fell due on Ist January, 1866. There are seven 
unpaid coupons on the bonds, viz: those which fell due Ist 
January, 1863, to Ist January, 1866, inclusive. Interest also 
was not paid on Ist July, 1865, to Ist January, 1868, four 
half-yearly payments. 

Fight half-yearly payments would have amounted on 
£500 bonds to £100, and thus change them to £600 bonds, 
and on the £250 bonds to £50, thus changing them to £300 
bonds. 


The other three half-yearly payments are ignored by the 
circuit court decree. 


There is no stipulation in the bonds of vate of interest or 
place of payment after maturity, 


Judge Bond’s decree, filed 15th Dee., 1885, (Tr., p. 110,) 
finds, | 

Ist, That on each €250 bond Coghlan is to receive £300, 
with interest thereon, at the rate of 5 per cent. per annum, 
payable semi-annually from Ist July, 1868, less previous 
payments, 

2d. That on each £500 bond he was entitled to receive 
£600, with like interest thereon. 
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said interviews with him, was thereupon communicated by 
me to the plaintiff” 


(Tr., pp. 58, 59, 60, 61 and 62;) also Coghlan’s testimony, 
Tr., p. 49, Answer to Interrogatory VIII, and Martin’s, pp. 
52 and 53, Answer to Interrogatory VIII, fully confirming 
and establishing the above.) 


With these instructions, Martin & Co. received the “ divi- 
dends,” giving no receipt therefor. The following is a copy 
of the endorsement on the bonds : 


“ July, 1870. 


“Paid on the bond €7, 10s., half year’s dividends due !st 
Jan’y, 1870, as if it had been exchanged for a new bond. 
For Dent, Palmer & Co. 
“W. WOODS.” 


“Oth Jan’y, 1871, do., do., due Ist Jan’y, 1871, 
“WOODS.” 


There is no receipt by Martin or Coghlan till the 2nd 
July, 1S79, (Pr. p. SL.) 

The bonds all this time were in the possession of Martin 
& Co. 

Martin gives receipt for the interest 2d Jan’y, ’79, and 
8th June, ’80, and Coghlan does the same on 4th Feb., 1880. 

The receipts are alike, and can be seen on pp. $1, 82 and 
83 of the transcript. 

Coghlan’s testimony, (Tr. 99 Answer to 4th Interroga- 
tory :) 

“When I received the payment on account of interest 
from time to time from Messrs. Dent & Co, who were then 
the agents of the defendant, Company, it was on the under- 
standing that I waived no right of mine under the bonds, 
and one of those rights both Mr. Corbin and Mr. Bacot have 
written to me to say is seven percent. interest. With refer- 
ence to the receipt to Messrs. Baring, (who had then sue- 
ceeded Messrs. Dent in the agency of the said company,) 
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signed by me on the 4th Feb., 1880, and other receipts to 
them signed by Messrs, Martin, my bankers, I have to say, 
that those receipts were signed as a matter of course, and 
on the supposition that the same understanding arrived at 
with Messrs. Dent applied and was in force.” 


This testimony is not contradicted. In fact, no member 
of the firm of Dent, Palmer & Co,, or of Baring Brothers is 
examined by the Rd. Co. 


The bonds are the bonds of a South Carolina corpora- 
tion, and executed in South Carolina, and guaranteed by 
South Carolina, and secured by a statutory mortgage of pro- 
perty in South Carolina, and are, both principal and inter- 
est payable in London, England. 

They fell due on Ist January, 1866. There are seven 
unpaid coupons on the bonds, viz: those which fell due Ist 
January, 1865, to Ist January, 1866, inclusive. Interest also 
was not paid on Ist July, 1865, to Ist January, 1868, four 
half-yearly payments. 

Fight half-yearly payments would have amounted on 
£500 bonds to €100, and thus change them to £600 bonds, 
and on the £250 bonds to £50, thus changing them to €300 
bonds. 


The other three half-yearly payments are ignored by the 
circuit court decree. 


There is no stipulation in the bonds of rate of interest or 
place of payment after maturity, 


Judge Bond’s deeree, filed 15th Dee., 1885, (Tr., p. 110,) 
finds, 

Ist, That on each €250 bond Coghlan is to receive £300, 
with interest thereon, at the rate of 5 per cent. per annum, 
payable semi-annually from Ist July, 1868, less previous 
payments, 

2d. That on each £500 bond he was entitled to receive 
£600, with like interest thereon. 


od 
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And referred it to a Master to caleulate the amount on 
this basis. 


The appellant took this decree directiy to the Supreme 
Court, but upon the present counsel taking charge of the 
case abandoned this appeal, as not from a final decree, and ~ 
went before the Master. 

36 

The Master reported (Tr. p. 115.) 

Ist. That the amount due the appellant up to ist July 
1887, is £10,620. 

2nd. That the bonds held by the complainant are bonds 
of the Louisville, Cincinnati and Charleston Railroad Com- 
pany, issued under the Act of the State of South Carolina 
of 12th December, 1837, and secured by the statutory 
‘mortgage created by said Act. 

Under this Act the rate at which the pound sterling is 

37 to be taken is not stated. 

Under the decree, however, of this court made 15th day 
of December, A. D. 1883, Judge Bond, (Tr. p. 110,) said 
bonds were to be treated as if exchanged for the new bonds 
secured by the mortgage of the Ist July, 1868. * * By 
the terms of said bond the pound sterling in all payments 
was to be estimated at S144 4/9. Therefore, that the pound 
sterling in this case must be taken as worth $4.44 4/9. 

The schedule annexed gives his calculation (Tr. pp. 116, 
117) and in its result differs from his report. The amount 

6g given in the schedule is €10.798, 18s 9d, or at 444 4/9 
S48.790 5b. 

This report came before the circuit court, and on 12th 
September, 1557, Judge Simonton filed its decree. (Tr. pp. 
121-130.) 

[It recomimitted the report for the inquiry where the cou- 
pons of the bonds issued 1 July, 1868, were payable. 

The Master reported 6th October, 1857, that the coupons 
of these bonds are payable in London. (Tr. pp, 150-131.) 

Judge Simonton filed his decree on 1th October, 1887. 

eg (Tr. pp. 152-158.) It practically confirms the Master's re- 
port and declares of no avail an aileged tender of $44,610 
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by the defendant. We say nothing of this, as there is no 
appeal from it by the respondents. 


ASSIGNMENT OF ERRORS, 


[. That the court erred in not holding that upon all the 
honds held by the plaintifl! and all past-due coupons thereon 
the plaintiff was entitled to seven per cent. interest from the 
day each bond and coupon fell due, to the day of any pay- 
ments made thereon by the said railroad company or the 
receiver, and that such payments should then have been 
deducted from the amounts then due on each bond, and the 
interest thereafter should have been ealculated on the balance 
then found due at the rate of seven per cent. per annuin, 
payable semi-annually, and so forth. 

Il. That the ecurt erred, even if the decree is correet in 
other respects, in not ordering the interest or coupons due 
Ist January, 1867 (£150), Ist July, IS67 (¢€150), and Ist 
January, E868 (£150), which were not capitalized, to be paid 
with interest from those respective dates to the date of the 
deeree of 2nd November, 1887. 

IH. Thatthe court further erred in not holding that even 
if the receipt by the plaintiff for interest paid by the South 
Carolina Railroad Company and its receiver estops the 
plaintiff from re-stating the account between the defendant 
company and himself, still the plaintiff is entitled to seven 
per cent. on the debt due to him from the date of such last 
pavinent. 


IV. That the court erred in not holding that the plaintill 


is entitled to the lien of the statutory mortgage to the State 
of South Carolina, which is prior to the mortgage made by 
the said railroad company to Gourdin, Walker and Calder. 

V. That the court erred in not holding that the plaintiff 
is entitled to have the pound sterling caleulated at whatever 
rate it will require to buy a sight draft on London on the 


40 


Al 


AA 


4G 


12 


day of the payment of the debt due to him, or at least at the 
day judgment in his favor is rendered. 

VI. That the court erred in not decreeing that the plain- 
tiff is entitled to the sum of ninety-four thousand one hun- 
dred and thirteen ,2, dollars ($94,113.09). 


ARGUMENT. 


The first thing that will strike this court is that the cir- 
cuit court has held that the appellant has done that which 
he declared he would not do—has not in fact. done—and 
which the respondent’s agent assured him he had not done, 
Viz: 

Converted his bonds of 1858, with the state’s guarantee 
on them—with no limit on the value of the pound sterling 


-—with the question of the rate of interest after maturity 


open 

Into bonds without this guarantee; with the value of the 
pound sterling fixed arbitrarily at an amount below its true 
value (34.44 4/9) with the rate of interest after maturity 
fixed at 5 per cent. and with the surrender of three coupons, 
which to the date of the decree even calculated as the circuit 
court ordered at 5 per cent. with interest on interest at 
same rate amounts to €1,128.15s or even at the $144 4/9 
measure to $5,115.24. 

The result is startling. 


The questions now before the court are: 

Ist. By what law is the rate of interest on these overdue 
bonds fixed, that of England (5 per cent.) or of South Caro- 
lina, (7 per cent)? 

2. Shall the value of the pound sterling be arbitrarily fixed 
at $4.44 4-9 and not be such sum as would buy a sight 
draft on London on the day of the judgment. 
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3. Is not the appellant entitled to his three unpaid half 
| yearly interest coupons which have been simply ignored by 
the Circuit Court. 

4. Is the appellant estopped from making any of the 
above claims, otherwise valid, by his conduct ? 


RATE OF INTEREST. 


The appellant claims that upon all past due coupons and 
past due bonds, he is entitled that interest be calculated ac- 
cording to the rate fixed by law of South Carolina, viz.: 
seven per cent. 


That this is the rate in South Carolina upon both over 
due bonds and coupons, was not disputed. But if it is now, 
- it is enough: to refer to the case of Langston vo. South Caro- 
lina Railroad Company, < So. Ca, 24d. 

This was an action on three coupon bonds of the South 
Carolina Railroad Company. 

By them the company promised to pay to bearer five hun- 
dred dollars, “ with interest at the rate of six per cent. per 
annum. * * The said interest to be paid annually on pre- 
senting proper coupons at the South Western Railroad 
Bank in Charleston, S.C. * * The said interest being di- 59 
vided by agreement of the said company into four quar- 
terly payments, by coupons payable in January, April, July 
and October.” The bond and several coupons were past 
due. 

The plaintul claimed interest on the bonds and coupons 
from the day they fell due with interest at 7 per cent., and 
not at 6 per cent. as named in the bond. 

The defendant denied this, and denied further that any 
interest was due on the past due bonds and coupons, be- 
cause they had not been presented at the South Western 
Railroad Bank. 
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Curia. “ The bonds are to’ be held as payable on a spe- 
cified day, and whether interest is to follow their non-pay- 
ment from the time they fell due, asa part of the contract, 
by the recognized rule appertaining to the breach of a 
written promise to pay a named sum at a fixed period, or 
as compensation, in the way of damages, for the detention 
of the debt, the principle has been too long established to 
be the subject of doubt at this day. Ryan vs. Baldrick, 5 
McC., 498; Wister, Liter & Price vs Robinson, 2 Bail., 
974." * * * “ % # 


* 


“The difference which for so long a period prevailed be- 
tween the King’s Bench and the Common Pleas on this 
question, whether it is necessary for the holder to aver and 
prove a demand at the place fixed for payment, has never 
affected the American courts. They have been almost of 
one mind in holding that ‘in actions on promissory notes 
against the maker, or on bills of exchange, where the suit 
isagainst the maker in the one case, and the acceptor 
in the other, and the note or bill is made payable 
at a specified time and place, it is not necessary to aver in 
the declaration, or prove on the trial, that a demand of 
payment was made in order to maintain the action. But 
if the maker or acceptor was at the place at the time des- 
ignated, and was ready and offered to pay the money, it was 
matter of defence to be pleaded and proved on his part. 
This, if the place of payment is a bank, and the money be 
there deposited to meet the note or bill, will exonerate him 
from all costs and damages; and, if such place be other 
than a bank, an offer to pay the money at the time and 
place would protect him from interest and costs on bring- 
ing the money into court.’ Wallace vs. McConnell, 15 Pet. 
136 ; Story on Bills, sec. 258, and note. 

“In this state the same principle was held in Smith vs. 
Borrell, manuscript, Charleston, November term, 1827, and 
in Clark vs. Gordon, 5 Rich., 515. 

“The plaintiff claimed, in the cireuit court, his right to 
interest on the bonds from the time they severally became 
due, at the rate of seven per cent. per annum. We hold 
that he is so entitled. 


“Tf the debt bears a fixed rate of interest on its face 
higher or lower than that prescribed by law as the legal 
one, where the parties do not contract that it shall be the 
rate after the debt becomes due, the interest fixed by law 
attaches on it for the detention of the principal sum 

“Decisions in the courts of some of the States may be found 
maintaining a different rule, but the weight of authority is 
against them. 

“Tn this State, in the case of Gaillard, ex’r, ads., Ball., L. Nott 
& McCord, 69, it was held, that where a person entered into 
a bond, conditioned for the payment of four per cent. interest 
on legacies till the legatee comes of age, to pay him his pro- 
portion of the principal, the legatees are entitled to seven 
per cent. interest (1. e., the legal interest of the State) from 
the time the bond becomes due. 

“In Brewster vs. Wakefield, 22 How., 118, in which the 
opinion was delivered by Chief Justice Taney, the court held, 
as to the mode of computing interest where the note did not, 
by the contract, carry the interest expressed until its full 
satisfaction, that, when it fell due, the statute must inter- 
pose and regulate it. 

See Texas vs. Marlor, 701. 
Walnut v. Ward, 103, U.S., 685. 


It will be noticed that the above bonds are those of the 
defendant Company, with the same provision for the pay- 
ment of interest, except as to rate. 


Also in South Carolina when the interest is payable at cer- 
tain times, interest is calculated on interest from the dates 
it fell due. 

In O’Neall vs. Bookman, 9 Rich. L. 80,82. Curia, “With- 
in the period of the stipulated credit, when the interest is to 
be paid annually, noone questions, that the Interest should 
be computed on the interest from the respective periods 
tixed forthe payment [Gibbs vs. Chisolm, 2 N. & McC., 38 ; 
Singleton vs. Lewis, Exor., 2 Hill, JO8; O'Neal vs Sims, 1 
Strob, 115; DeBruhl vs. Neuffer, Id. 426.) This we must 
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regard as settled upon immovable foundation of authority in 
the books of reports, reinforced by innumerable instances of 
conformity in circuit decisions and transactions of daily 
occurrence. But the question now before us presents a vari- 
ation from some ofour cases, but not fromallofthem. It 1s « 
a case where the specific credit has expired ;—and shall the 
terms, “with interest payable annually” be applied to the in- 
60 terest annually accruing, at the period of each year follow- 
ing the time set for the payment of the principal ? 
“Why should they not so apply, when they were sointended 
by the parties? Undoubtedly they must if the law do not 


forbid. 
“There can be no law to forbid, unless it ean be found in 
the legislation upon usury. That forbids one to “take, 
Pa) | 


directly or indirectly, for loan of anv moneys, &c, above the 
value of seven pounds for the forbearance of one hundred 
pounds for one year, and so after that rate for a greater or 
(1. lessersum, or fora longer or shorter time. 
“We have already seen that it is not unlawful [that is, not “ 
usurious] to compute interest upon interest, promised to be 
paid at the expiration of each year, within the period of 
credit, expressly stipulated. 
“ But this decides the whole question ; for it only remains 
in each case to ascertain what the debtor has promised ; 
whether he intended to promise to pay interest annually, 
beyond the time fixed for the payment of the principal, if 
the forbearance should extend beyond that time; for if he 
gg» did, there is no more usury in applying the same rule of 
computation to the next year following than to that next 
preceding that time. The matter is thus solved; a party ° 
promises to pay ata given time one hundred dollars, with 
interest from a given time. At the day of payment what is 
due? The principal and interest. From that time what is © 
foreborne? Not the principal only, but all as to which de- 
fault is made, to wit: the principal and interest; both are 
equally payable at the time. 
‘So it is not the forbearance of one hundred dollars only 
.¢ but of more. 
“And where the contract [whether expressty or by legal 
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Iniplication] extends to another succeeding period when 
the interest is again payable, there is another sum at such 
time in addition to the principal, again forborne. It Is at 
last but seven per cent. per annum, or at that rate, for the 
forbearance of one hundred dollars, or of a greater or less 
sum.” 

This case was fully sustained by the Court of Errors of 
South Carolina in Wright vs. Haves, 10 Rich. Ey., 582, 

“ We think the mode of computing interest was properly 
settled in O’ Neall vs. Bookman. And as equity follows the law 
it can hardly be necessary to say anything on this point. 
Indeed the full opinion of my brother Withers in that case 
on a contract like this tor the payment of interest annually 
ought to supersede comment.” 

These cases have been followed without variation. 

See Sharpe vs. Lee, 148. C., 541 
Small vs. Small, (S. C.) 11 So. East, 763. 


Though as fixed by this court in J/olden vs. Trust Co., 
100 U.S. 74; this “question of interest is always one of local 
law ;” the rule of this court is the same as that of South 
Carolina. 

Brewster vs. Wakefield, 22 How. 118. 
Aurora City vs. West, 7 Wall 105. 
Bernhizel vs. Furman, 92 Wall. 179. 
Ilolden vs. Trust Co., 100 U.S. 73 & 74. 
Ohio vs. Frank, 103 U.S. 697. 
Massachusetts vs. Miles, 137 U.S. 691. 


As to the question of the rate. 
Does the law of South Carolina, 7 per cent. govern ? 
Does the law of England, 5 per cent. govern ? 


We submit that the law of South Carolina does! 
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No question of law has been more unsettled than this— 
whether the lea fori or the lew loci contractus—the ler loci 
celehrvationis—or the lex loci solutionis—shall prevail ; has 
never been definitely settled, 

In that learned essay by Mr. Dicey, of the English bar, in 
the American Law Review of July, 1882, (16 vol. 497 ss) 
which our friends on the other side quote with such 

68 approval. He says: 

“A student, however, who consults the decisions of the 
English tribunals will find it no easy matter to deduce from 
them a clear series of rules. * * = * 

“Even atrained lawyer who has not carefully considered 
the nature of a bill of exchange and the principles which 
regulate the conflict of laws, is likely to come to the conelu- 
sion that the whole subject is in a state of confusion and 
that the decisions of the English courts (ith which alone Tam 
concerned) are not reducible to any common grounds of 

go principle. * * 

My object is to show that this conclusion, natural though 
it be, is in the main crroneous * * — (Still) these deet- 
sions are, Indeed, not always consistent.” 

Such is the conclusion reached by so able and thoughtful 
aw writer as Mr. Dicey, as to the theory for the solution of 
the difficulty which he puts forward. 

He is considering bills of exchange and them only—not 
bonds payable to bearer or promissory notes—but only 
bills of exchange with the rights and duties of drawers, 

7) acceptors, &c.—a very Important distinction when the ques- 
tion of the rate of interest after maturity is concerned. 

Mr. Dicey, as a plilosophical lawyer, is considering what 
the law ought to be, and when my friends quote his formula, 

“When the contract is made in one country and is 
to be performed in another, the incidents of the contract 
are to be determined at any rate, so far as the performance 
is concerned, by the law of the country where the contract 
is to be performed (ex loci solutionis.) | 

“The effect of this formula is, that the incidents, or, as 

7; they are sometimes termed, the obligation of the contract 
must be determined by the law of the country where the 
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contract is to be performed.” Am. Law Review, July, 1852, 
p. OO. 

They should have added his remark: “To the correct 
ness of this conclusion many of my readers will demur.” 


[b., p. 504. 


And when they quote from Ibid, p. 510: “ The place a 
which each party to a bill or note undertakes that he him- 
self will pay it is, with regard to him, the /ex loci contractus. 
Consequently, with regard to each of the parties to a bill, 
interest in the nature of damages, where there has been no 
express contract, may be of a very different amount. Where 
a bill was drawn, indorsed and accepted in France, but pay- 
able in England, it was held, in an action against tle accep- 
tor, that he was only liable for the English rate of interest.” 

They should have added the conclusion of the sentence: 

“But if the action had been against the drawer upon 
default of the acceptor, his liability to interest would have 
been regulated by the rate of interest in France, (a higher 
rate than in England.)” 


If the laws as to bills of exchange is identical with that as 
to bonds and notes; is not the maker of these bonds, W&e., 
equivalent to the drawer (maker) of a bill of exchange, and 
In case of default must he not then according to Mr. Dicey, 
pay interest according to the rate of interest due in the 
country where the bonds were made—in our case, the rate 
of interest in South Carolina. 


Mr. Dicey cites specially under this head, Gibbs vs. 
Fremont, 2 Ex., 25, though he criticises it somewhat. In 
this case, Gen. Fremont, as Governor of California, drew 
on James Buchanan, secretary of state at Washington, for 
$6,000. Payment was refused. The only real question was 
the rate of interest. Curia. 

“Phe general rule in all cases like this, the present, is that 
thie ler loci contractus is to yovern. wie eas In the case of a 
bill, drawn at A., it prima facie bears interest as a debt at 
A. would do, if nothing else appear. But if that bill be 
endorsed at b., the endorser is a new drawer, and it may 
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be a question whether this endorsement is a new drawing 
of a bill at B, or only a new drawing of the same bill; 
that is, a bill expressly made at A. In the former case it 
would carry interest at the rate at B.; in the latter at the 
rate at A. On this subject we tind a difference of opinion 
in the books, Mr. Justice Story, (Conflict of Laws, §. 314,) 
maintaining the former, and Pardessus, (Cours de Droit 


76 Commercial, pt. 7, tit. vii.e¢. 2, Art. 1500,) the latter opinion. 
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But this is a contract at Ciudad de los Angelos, by which 
the defendant there offers the payee, in discharge of a debt 
due there. the payment at Washington by an acceptor there 
of agivensum. That sum is not paid. The defendant’s origi- 
nal liability, then, revives on notice of dishonor duly given to 
him. The defendant becomes liable to pay as he was lable 
at first. Now, at first he would have paid the money at 
Ciudad de los Angelos, and, if he did not, he would have 
been liable to pay interest at the usual rate in California for 
a period as long as the debt remained unpaid. That 
amount he ought tu pay now.” 


It is easily seen from the above that, with the question of 
acceptance and endorsement added, the case before Mr. 
Dicey is very different from that of a negotiable bond, of 
which there is neither acceptance nor endorsement. 

Really, if the want of analogy does not render the article 
wholly inapplicable, it would seem that according to it; 
the interest on these bonds signed, sealed and executed in 
South Carolina, and secured by the guarantee of South 
Carolina, and the statutory mortgage of property in South 
Carolina, now that they are past due, is payable according 
to the law of South Carolina. 

But after all, as said, the article is that of one of the dis- 
tinguished philosophical jurists of the day; seeking to 
make the law what he thinks it should be: and he frankly 
admits that the decided cases do not support him—alto- 
gether at least. 


His theory does not reconcile the cases, nor the text 


books. 


' 
' 
' 
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In Bennett’s Edition of Story on Conflict of Law, (7th 
Kd.) the doctrine is thus summed up in §206 a. 


“ And generally the lex fori will govern the allowance of 
interest for delay of payment and the rate thereof, unless it 
be shown that the lee loci contractus requires a diiferent 
rule. If the contract itself does not stipulate for interest, 
and there is no other contract, express or implied, for the 
payment of interest, but the only claim for interest is be- 
cause of delay of payment after the principle is due, it 1s 
now generally agreed that the interest is to be computed 
according to the law of the place where the judgment is 
recovered, and not according to the place where the contract 
was made, or where it was to be pt rformed, although it be 
affirmatively shown that the rate differs in those places 
from that where the remedy is sought. But if there is an 
express or implied agreement to pay interest, whether in 
the contract or out of it, although no rate be specified, the 
ler loci contractus, and not the lex fori, governs, It has some- 
times been urged as an objection to adopting the rule of 
the rate of interest in the jurisdiction where the action 
is brought, when interest in claimed merely as damages 
for delay of payment, that it would allow the creditor to 
wait until he could find his debtor or his property within a 


jurisdiction where a much higher rate of interest is allowed 


than at the place of contract; but a debtor can always avoid 
this danger by performing his contract.” 

Judge Story does not claim that there is consistency i 
the cases. On the contrary, he regrets the inconsistency 
and devotes several paragraphs to its consideration. §§297 
and 298. 


In this state of doubt, writers on the conflict of laws have 
sought a solution of the matter. 


One of the most recent, and it seems to us most satisfac- 
tory of these is that of Prof. Bar, of Gottingin, Germany. 
One who, like Mr. Dicey, belongs to the philosophical 
school of lawyers—jurists properly so-called—but one who, 


S0) 


SI 


82 


84 


4) 
wt 


29 


in contrast to Mr. Dicey, not born and educated in England: 
amid 
* That exleless myriad of preeedent, 
That wilderness of single instances,” 

is less bound by precedent, and is freer to seek a solution of 
the matter. 

Discussing the /r dom/eili/, the lex loci solutionis of the debt- 
or, and saving that it cannot always be the ruling principle in 
contracts, he Savs: 


“Tf in some foreign country where a subject of this ecoun- 
trv has an estate or a trading house, a higher rate of inter- 
est than ours is allowed and is in use by reason that capital 
is more searce or the security is not so good, then the for- 
eign lender, with whose money the estate has been improved 
or the trading concern extended, is entitled even in our 
courts to demand his higher rate of interest as was arranged. 
The restrictions on the rates of interest are local taxes upon 
the price of money. The opposite theory instead of bene- 
fitting our citizens, would destroy their credit. ° . 

“It is of more consequence whether the money lent has 
heen spent here or abroad — In the first case the local limi- 
tations upon interest receive etfeet, but not in the second * * 

“Our law on the subject must be applied if a foreigner 
lend one of our subjects money for the improvement of an 
estate in this country, vr for the extension of a business 
carried on here. 

“Tt is plain what an advantage this has over that which 
rests upon purely external characteristics, by which the 
laws of the place of performance or of the execution of the 
contract is applied in every case. The application of our 
laws is fully insured, what they are not allowed, ts to hamper 
foreign trade by their interference.” 

Bar International Law. 
Translated by Crillespie, Kd. 1883, pp 267—s. 


Mr. Wharton adopts this theory and works it out with 
clearness, 
Among other illustrations, he uses the case of money 


i 


°o. 


hoe 
a i FF  ii& 


RR re eee mmmnngnaemaionten 


—— 
— 


‘> 
95 


loaned in New York for Western enterprises, e. g. to open a 
mine in Colorado. In New York as the security for money 
loaned is generaily good, the rate of interest is low ; while 
that loaned on the security of the Colorado mine, must be 
naturally uncertain and unsafe. For this want of security 
therefore, the higher rate of interest—in Colorado—of the 
place where the money is used, is allowed. 

Conflict of Laws, Ed. 1881, §$503, 504, 508, 500 & 510. 


This theory is the most satisfactory and goes fur to soive, 
if it does not quite solve the discrepancy in the cases. 


In all the eases I have been able to examine, the decisions 
rest practically at times on the fer fort and at times on the 
place where the money was used. 

In Goddard vs. Foster, 17 Wall., 243, this court adopted 
the “ler for?” as the rule governing the rate of interest after 
a contract had been violated and interest had begun to run, 
“specially as no rate is fixed in the contract and no place 
is designated for its performance.” 


In our case, no rate for interest after maturity is fixed 
nor isany place fixed for its payment after maturity—no 
agent is appointed in England, to accept service of legal 
procecdings—nor was it in any way possible to obtain 
a judgment in England which could be enforced against 
the company’s property. The only remedy Coghlan had 


was to appeal to the State, or, as that since the close of 


war 1s notoriously useless, to enforee the statutory mort- 
gage given to the State to secure their bonds. 


In clyer vs Tilden. 5 Gray 79, a note was made in New 
York by a firm doing business there, and it was made pay- 
able in New York. It was sued upon in Massachusetts, 
where it had been used in the purchase of goods 

Curia. “The note was a contract made to be performed 
in the State of New York and its obligation and eflect must 
be determined by the laws of that State.(p 181.) *  * * 


So 
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“The plaintifis (183) are entitled to recover * the prin- 
cipal of tle note with interest at such rate as the law will 
allow. The interest is not as asum due by the contract for 
by the contract no interest was payable, and is not therefore 
affected by the law of the place of the contract. It is given 
as damages for the breach of the contract and must follow 
the rule in force within the jurisdiction—where the judg- 
ment is recovered, Grimshaw ys. Bender, 6 Mass., 157. 
Eaton vs, Mellus, 7 Gray, 566; Barriger vs. King, 5 Gray, 
12. ’ ° 


“An objection to adopting the rule of the rate of interest 
in the jurisdiction where the action is brought as the 
measure of damages may be worthy of notice, that this 
rule would allow the creditor to wait until he could find 
his debtor or his property within a jurisdiction where a 
much higher rate of interest was allowed than at the 
place of the contract. But a debtor could always avoid 
this danger by performing lis own part, and the same 
difficulty exists in relation to the actions of trover and 
replevin.” 


It will be noted that this case is specially approved in 
Story, Conflict of Laws, which quotes these words, Supra p. 

lves vs Farmers’ Bank, 2 Allen, 239, is like Ayer vs. Tilden in 
every respect, and confirms it fully, So also, 

Price vs. Smith, 11 Gray, 38 

In all these cases no special stress is laid upon the faet that 
the money was used in Massachusetts, though in some it is 
expressly stated that it was used there and in the others, it 
is a fair inference that it was the place where the money 
was used. 


On the other hand, in the same state. Winthrop, of 
Charleston, paid moneys for Carleton, of Boston, a ship- 
owner, for the use of his ship then in the port of Charleston. 
The moneys were used in Charleston. 

It was held on suit in Massachusetts that Winthrop was 
entitled to 7 per cent., the South Carolina rate, and could 


Or 
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not be compelled to take 6 per cent., the Massachusetts rate 
for interest. 
Winthrop vs. Carleton, 12 Mass., 4, with numerous 
cases cited. 


ef. Von Hemert vs. Porter, 11 Met. 210. 


The same is true of New York. 

[In Chapman vs. Robertson, 6 Paige, 632, the borrower 
was a New Yorker and borrowed money in England of an 
Englishman. The bond and mortgage were executed in 
New York and sent to England for delivery to the lender. 
Ife paid the money in England to the bankers of the New 
Yorker. Still the money was used in New York and on 
suit in New York, interest after the maturity of the bond 
which was not provided tor by the bond, was allowed at the 
New York rate, 7 per cent. and not at the English rate. 


ef. Turner vs. Calender, 1 De S. (So. Ca.) 160, 
Boyee vs. Edwards, | Pet.. 11] 
Lanusse vs. Barker, 3 Wheat, 101. 


The cases in the United States Supreme Court show the 
same apparent discrepancy, though veal agreement en the 
point suggested by Prof. Bar that after mafurity—not simply 
from suit brought—the rate of interest allowed is that of the 
place where the money is really used. 

De Wolf vs. Johnson, 10 Wheat. 
Andrews vs. Pond, 15 Pet., 65, 
Cook vs. Moffett, 5 [Llow., S10. 
Buckley vs. Harold, 17 How., 591. 
Miller vs. Tiffany, 1 Wall, 310. 


Giving the place of performance as the place fixing the 
rate of interest after meturity, really support Prof. Bar's 
ruleas the place of performance was where the money was 
used, 

Godard vs. Foster 17 Wall 128, which fixes the ler fort as 
the proper guide for the rate of interest, also confirms Prof, 
Bar's rule, as che forum and place where money was, were 
the same in this ease. 

Cromwell & Co., of Sac., 96 UL S., page 51 is worthy of spe- 
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cial notice and, as an authority, seems decisive of Coghlan’s 
rights. It also sustains Prof Bar’s views. 

The Commissioners of Sac, Towa, issued bonds, payable to 
bearer at the Metropolitan Bank in New York. The cou- 
pons were also payable there. The money borrowed, for 
which the bonds were given, was to build a Court House in 
the County of Sac. 

The County contended that interest after maturity should 
be the New York rate, 7 per cent. and not the Towa rate 10 
per cent., stipulated in the bond. 

The Court gave the 10 per cent. on the bonds and 6 per 
cent. on the coupons according to the Jee fori, and not the 
7 per cent, according to the law of the place of payment. 

In Scudder vs. Union, National Bank, 91 UL S., cited in part 
by the other side, the court says: “ The suit to recover upon 
the alleged acceptance, or upon the refusal to accept, being 
in the State of Illinois, and the contract having been made 
in that State, the judgment is to be given according to the 
law of that State. The law of the expected place of perform- 
ance, should there be a difference, yields to the ler fort and 
the ler loci contractus. 

“Tn Wheaton on conflict of Laws, sec. 401, p. —, the rule 
is thus laid down: 

‘Obligations in respect to the mode of their solemniza- 
tion, are subject to the rule locus regit acum ; in respect to 
their interpretation, to the lee loci contractus ; In respect to 
the mode of their performance, to the law of the place of 
their performance. But the lee fort determines when and 
how such laws, when foreign, are to be adopted, and in all 
‘ases not specified above, supplies the applicatory law.” 

“ Miller vs. Tiflany, 1 Wall, 310. 

“Chapman vs. Lobertson, 6, Paige, 634. 

“Andrews vs. Pond, 15 Pet, 78. 

“ Lanusse vs. Barker, 3 Wheat, 147. 

“Adams vs. Robertson, 37 Ul., 59. 

“ Ferguson US. Fuiie, SC. «& F., 32]. 

“Bain vs. Whitehaven, and Furness Junetion Ry. Co., 3 
H. L. Cas. 1. 

“Seolt vs. Pilkinton, 15° Abb. Pr., 280. 

“Story, Contli. Laws, 203; 10 Wheat, 383.” 


bo 
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(Then comes what the other side cites and the court con- 
{inues): 

“So, if a note payable in New York, be given in the state 
of Illinois, for money there Jeni, reserving ten per cent, in- 
terest, which is legal in that state, the note is valid, 
although but seven per cent. interest is allowed by the laws 
of the former state. 

“ Miller vs. Titiany, 1 Wall, 310. 104 
“ Depeau vs. Humphry, 20 Wow., 17. 

- Chapman vs. Robertson, 6 Paige, OO. 

* Andrews vs. Pond, 13 Pet, 65” 


ff. 


AS TO THE THREE COUPONS IGNORED BY TITE 
CIRCUIT DECREE. 


105 
These eoupons are still attached to the bonds, in the 
hands of the appellant, who is also the holder of the bonds. 
That they are not barred, by time was not questioned. 
Nor are they. They became due January and July, 1867, 
and Ist January, 1868. This suit was begun on the 4th 
April, ISSL. ‘Pwenty years is the bar to the bonds in Seuth 
Carolina. Shubrick v. Adams, 20 8. ©., 52 
The City v. Lamson, 9% Wall, 485. 
The City v. Butler, 14 Wall, 206. 1 
Clark v. lowa City, 20 Wall, 588. 
Qn-9 


Bond Debt Cases, 12 So. Ca., 275. 


That they have not been paid Is equally clear 

Tr., p. 50, Coghlan’s testimony, Answer to Sth interroga- 
tory. Of Martin, & Co., Tr. p. 58, Letter 29 March, 1869. 
Tr., p. 61, Letter of Dent & Palmer & Co., 4 May, 1SS0. 


No where in the testimony of any of the witnesses, for the 
defendant COMPANY, nor in) the iiswer of the COM pPAany Is 107 
there any claim that they have been paid. 
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So much forthe main question of the case, 


YSTOPPEL. 
108 ESTOPPEI 


Another question has been raised. Has Coghlan estopped 
himself from claiming interest at the rate of 7 per cent. by 
accepting 5 per cent, for several years. 


There is no pretence that he has made any bargain, any 
contract resting on any consideration whatever to receive 
109 less than seven (7) per cent. If he had made any contract 
te receive less than what was due him; a less sum fora 
greater, due to him, it was nudum pactum, and not binding, 
there being no release under seal in this case. This is fixed 
law. 
Harrison vs. Close, 2 Joins, 450. 
Fitch vs. Hutson, 5 East, 232. 


But while this is not maintained, it is said that his con- 
duct in receiving 5 per cent. instead of 7 per cent. estopped 
10 him. Does this conduct, this receiving less than he was 
entitled to operate as an estoppel to his now elaiming what 
he was legally entitled to? Specially as he received it under 
the strongest protest he and his agent could make, and under 
the assurance of the company’s agent, that this did not 
affect his rights. 


This estoppel by conduct, as it is now called, has recently 
1171 been the subject of two elaborate treatises, Herman on Es- 
ioppel and Bigelow on Estoppel. 
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The latter (p. 480) sums up as follows : 

“ The following elements must be present in order to an es- 
toppel by conduct: 

“Ist. There must have been a representation or conceai- 
ment of material facts. 

“2d. The representation must have been with the knewl- 
edge of the facts. 

“3rd. The party to whom it was made must have been 
ignorant of the truth of the matter. 

“4th. It must have been made with the intention that the 
other party should act upon it. 

‘Sth. The other party must have been induced to act 
upon it,” 

See [and vs. Char. & Sav. Ry, Co. 128. C., 350 and 
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Upon this principle rests the following cases : 
Irwin Lick Oil Co. vs. Marbury, 91 U.S., 587. 
Iloward vs. R’y Co., 17 Wall, 81. 

Wagner vs. Baird, 7 How, 106. 
Badger vs. Badger, 2 Wall, 92. 


oper 


Taylor vs. Benham, 56 Howard, 285. 


Not one of these elements is to be found in this case. 


But further the testimony shows conclusively that at the 
time he received less interest than 7 per cent., Coghlan was 
ignorant that he was entitled to 7 per cent.; that 7 per cent 
was the legal rate in South Carolina. 

’ It is clear that a person in ignorance of his rights cannot 
be presumed to have abandoned them.” 

Perry on Trusts, see 867. 


“ Length of time,” says L.J. Turner, “when it does not 


operate as a statutory or positive bar operates as evidence of 


assent or acquiescence. That acquiescence imports full 
knowledge, for I take the rule to be quite settled that a cestui 
que trust cannot be bound by acquiescence, unless he has 
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been fully informed of his rights and of all the material facts 

and circumstances of the case, (p. 76.) The onus lies on 

the party relying on acquiescence to prove the faets,” p. 77. 
Lite Association vs. Siddel, 3 DeG. F. & J., 58, 55. 


And again, in Cockerel ys. Cholmley, 1 Russ and M., 425, 
upon the doctrine of confirmation, &e: 

Lord Eldon says: 

“Tt has been argued that the defendants being aware of 
the facts of the case, Sir Henry Englefield has, by his 
silence and ly ing a party lo the application fy Parliament, COn- 
firmed the title of the plaintiff In equity it is considered, 
as good sense requires it should be, that no man ean be 
held by his own act to confirm a title, waless he was fally 
aware at the time, not only of the facts upon which the de- 
fect of title depends, hast of the COlSseyuc#hces in) point 
of law, and here there is no proof that the defendant at the 
time of the acts referred to, was aware of the law on the 
subject, nor was it ever alleged in the argument.” 

(S. C.) 3 Russell, Ene. Ch. R., vol. 3, 574. 
See Lewin, p. 778. 


(Same case, note.) “ Upon this doctrine of confirmation 
and acquiescence we must distinguish. An express ratifica- 
tion may be proven, and entire acquiescence may be inferred, 
The latter may arise from lapse of time, omission to com- 
plain, and other circumstances ; the former is simply to be 
established by evidence. But both equally depend for being 
effectual on the fact that the party lad (1) full and) perfect 
knowledge of all his rights; (2) of all the facts of his case ; 
(>) and of his ability fy DPOCHE re lief by application to the 


’ 


courts of J ustice,’ 


In Pierce vs. Langdon, 99 U.S. 5581], the supreme court 
says, “ Acquiescence and waiver are always questions of 
fact. There can be neither without knowledge. The 
terms import the foundation for this action. One cannot 
Walve or acquiesce In a wrong while ignorant that it has 
been committed; current) suspicion and rumor are not 


enough. There must be knowledge of facts which will en- 
able the party to take cflectual action.” 


But outside of this, the testimeny of Martin, whoily un- 
contradicted, though before the counsel in this case for 
a year or more, shows that Coghlan accepted the 5 per cent. 
on the express arrangement that it should not prejudice any 
claim he had in the premises. 


It is replied that if he was ignorant of his rights, this ig- 


norance Was not of facts but of law, and that ignorance of 


law never excuses 

In South Carolina, Lowndes vs. Chisolm, 2 MeC. Ch, fully 
refutes this. 

Here the court says, “‘ It is well established that relief is 
viven In cases where the mistake is clearly one of law, and 
the authorities cited and relied on put the matter bevond all 
doubt, if indeed it could be doubted at this day. 

“The oniy case on which [ shall make any particular 
comment is that of Hunt vs. Rousmanier, S Wheat. 215, in 
which the point is expressly decided in the opinion deliv- 
ered by Ch. J. Marshail in which he refers to some of the 
English cases which have been relied on in the argument, 
and says: Salthough we do not find the naked principle that 
relicf may be granted on account of ignorance of law as- 
serted in the books, we find no case in which a plain and 
acknowledged mistake of law is beyond the reach of equity,’ 
and surely no case can prove more clearly that such mistake 
is not beyond the reach of Jaw than the case of Lansdowne 
vs. Lansdowne, Moseley’s Rep., 646. The ignorance in that 
case Was that the complainant was entitled as eldest son to 
the estate, and yet relief was afforded in so plain a mistake.” 

Fully confirmed in Ilopkins ys. Mazyek, 1 Hill Eq., 
S.C, 261. 


But this is a matter of general law and the United States 
Court is not bound by a State decision bat will follow its 
own In Snell vs. Ins. Co, IS US, 99, 9/ which fully estab- 
lishes the rule that ignorance of law will be relieved in 
equity as well as ignorance of facts. 
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In this case the Court says: “ It may be said that the mis- 
take made out was a mistake of law, and, therefore, not re- 
lievable in eyuity. It was siatel in [Pint es. Rousmanier'’s 
Administrators, 1 Pet., 1, asa general rule, that mistake 
of law is not a ground for reforming a deed, and that the 
exception to the rule were not only few in number, but had 
something peculiar in their character. The court, however 


194 Was careful to say that it was not its intention to lay it 


down, that there may not be cases in which a court of 
equity wilt relieve against a plain mistake, arising from 
ignorance of law. Inthe same case (8 Wheat. 174,) Mr. 
Chief Justice Marshall said that he had found no case in 
the books in which it has been decided that a plain and ae- 
knowledged mistake of law was beyond the reach of equity, 
In 1 Story, Eq., Jur., sect. 158 ¢ and f (Redf, ed.) the author. 
after stating certain qualifications to be observed in grant- 
ing relief upon the ground of mistake of law, says that the 


195 rule that an admitted or clearly established misapprehension 


of the law does create a basis for the interference of courts 
of equity, resting on discretion, and to be exercised only in 
the most unquestionable and flagrant cases, is certainly 
more In consonance with the best considered and best rea- 
soned cases upon tire point, both English and American. 

“The same author says: ‘We trust the prineiple that cases 
may and do occur where courts of equity feel compelled to 
grant relief, upon the mere ground of the misapprehension 
of a clear rule of law, which has so long maintained its 


19g standing among the fundamental rales of equity jurispru- 


e 


dence, is yet destined to afford the basis of many wise and 
just decrees, without infringing the general rule that mis- 
take of law is presumptively no sufficient ground of equit- 
able interference. 

“Tn the case under consideration, the alleged mistake is 
proven to the entire satisfaction of the court. oo 

“* As soon as he (the one who suffered from the mistake) 
had a reasonable opportunity to consult counsel, he dis- 
covered the mistake, and promptly insisted upon the rights 
secured by the original agreement. <A court of equity 
could not deny relief under such circumstances, without 


Jo 


aiding the insurance company to obtain an unconscionable 
advantage, through a mistake, for which its agents were 
chiefly responsible.’ ”’ 


Coghlan’s ignorance, however, was of a fact not of law 
for inshis letter to Mr. Fisher of 10th Feb., 1880, he says, 
“with regard to the interest I suppose it wili be the legal 
rate of South Carolina:” the fact (what was the legal rate of j9g 
So. Ca.) he was ignorant of. 

But further it must be remembered that Coghlan if igno- 
rant of a law at all is only ignorant of a foreign law. No 
court has ever held that one must know the laws of foreign 
countries at his peril. Not even the courts take cognizance 
of these. 


IV. 


Lastly the defendant company says : 
STALE CLAIM. 
Is the claim stale? 


With hardly an exception, the cases holding claims to be 
stale rest on Lord Camden’s celebrated decision in Smith vs. 
Clay, generally cited as from Améler 646. 130 

The fullest report of the case, however, is found in a note 
to Deloraine vs. Brown in 3 Brown C. Cy 639. 

“A court of equity which is never active in relief against 
conscience or public convenience, has always refused its aid to 
stale demands, when the party has slept upon his rights and 
acquiesced for a great length of time. Nothing can call 
forth this court into activity but conscience, good faith and 
reasonable diligence.” 

There is no question of “ public convenience” or “good con- 
science” in this case. 13] 

Public convenience has fixed twenty years as the bar to the 


* 


>) 
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bonds in this case. This bar would, in this ease, if not 
otherwise extended have arisen January, 1886. This suit 
was brought April, 1881. (Record f 1.) But the partial pay- 
ments extended it to ist July, 1879. So the presumption of 
payment does not arise till 1899. : 

No want of good conscience can, in this court, be attributed 
to Coghlan in asking payment of a debt undisputed in its 


origin, and which, has not been paid. 


Nor has he s/ef/ on his rights or aequiesced at all, he has 
stoutiv maintained them, against every offer of the defend- 
ant company. 

slotting out, however, everything he has done except the 
present suit; has he, according to Lord Camden’s detinition 
of “reasonable diligence,” been wanting in this? 

Thirty to forty years had elapsed since the enrolling of a 
decree when a bill of review was filed to set it aside for 
error manifest on the record. This was the ease before Lord 
Camden, 

Lord Camden held that as wexty years barred a writ of 
error, and as the courts had no “legislative authority,” he 
was bound by this law; and that as a bill of review for 
error manifest on the record was equivalent to a writ of error, 
he held a delay over the twenty years was not “reasonable 
diligence.” 

So if this case of Lord Camden is an authority, and if the 
staleness of the claim consists in time alone, the period of 
the legal bar (twenty years in case of a bond) must have 
elapsed. And in this case there is none other. See Mont- 
gomery vs. Cloud, 27S. C., 188, fully sustaining this con- 
clusion. 

[In Attorney General vs. Mayer of Exeter, Jacobs, 446, two 
hundred years had elapsed since the trustee (the city) had 
accounted, and it claimed that no account could be ealled 
for except for six years. 

Sir Thomas Plumer made them account however. They 
had received the money for the last 500 vears, and there is 
no difficulty from complicated accounts. All topics of hard- 


135 ship generally urged against stale claims are wanting here 


These “topics of hardship” ure “that parties and witnesses 


are dead or their memories impaired, or that vouchers are 
lost.” 
Perry on Trusts, $860. 
All these hardships are as absent from this case as they 
° were from Sir Thomas Plumer’s case. 


Cromwell & Co., of Sac., 96 U. S., has held with many 
other cases that coupons are not barred till the bond is barred; 194; 
and this bond is not barred, and will not be till Ist Feb., 
1899. Supra, p. 


V. 
VALUE OF THE POUND STERLING 
v 
137 
° As to the second assignment of error, viz. 


Shall the value of the pound sterling be arbitrarily tixed 
at $4.44 4-9, and not be such sum as would buy a sight draft 
on Londen on the day of the judgment ? 

Little need be said here. [f Coghlan is not bound by pro- 
visions not in the bonds he holds, but in bonds which he 
has always stoutly refused to receive in the place of those 
he holds, then there can be no doubt, but that the gen 
eral rule applies, and that he is entitled to a judgment for 
an amount of dollars which will buy a sight draft on Lon- 138 
don for the number of pounds sterling to which he is entitled. 

H. bk. YOUNG, 
bor Apy Nant. 
Charleston, 16th April, 1S01, 


UNITED STATES OF AMERICA 


SUPREME COURT. 


HENRY THOMAS COGHLAN, Appretiant, 
Us. 
SOUTH CAROLINA RAILROAD COMPANY et At. 


SUPPLEMENTAL STATEMENT OF FACTS ON THE 
PART OF THE APPELLANT. COGHLAN. 


Henry T. Coghlan who was complainant below, and is 
appellant here, in 1842, bought 18 bonds of the Louisville, 
Cincinnati & Charleston Railroad Company, a corporation 
of the State of South Carolina. By these bonds, the Come 
pany promised to pay to bearer, in London, on January Ist, 
1866, £6,000, and to pay interest thereon in London, at the 
rate of five per centum per annum, on the Ist January and 
Ist July, in each year, from date to the maturity of the 
bonds. The bonds were executed at Charleston, in the said 
State. 

The said bonds were guaranteed by the State of South 
Carolina, which took, in 1857, for its security, a statutory 
mortgage of all the property of the said Company. 

The Louisville, Cincinnati & Charleston Railroad Com- 
pany and the South Carolina Canal and Railroad Com- 
pany were subsequently consolidated under the name of the 
South Carolina Railroad Company, which is one of the 
appellees. 
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Default having been made on the bonds, the appellant 
filed his bill in a court of the State of South Carolina: 
against the South Carolina Railroad Company and others, 
praying that his debt should be established, and that he 
be declared to be entitled to the benefit of the said statutory 
mortgage, that the property described therein be sold and 
his debt paid out of the proceeds. 

The suit was afterwards removed to the Circuit Court of 
the United State. 

The South Carolina Railroad Company filed its answer, 
and the case was tried on bill answer, replication and proofs. 

The appellant contended that he was entitled to the prin- 
cipal of his bonds and coupons, with interest on the coupons 
at 7 %, and with interest on the principal from January 
Ist, 1566, at the rate of seven per centum per annum, the 
legal rate of interest in South Carolina, to the date of the 
decree, and that the payments being made in South Caro- 
lina, he was entitled to the current rate of Exchange on 
London. If his debt had been calculated on this principle, 
it would be, at the date of the decree, $94,113.09. 

On November 2d, 1887, a decree was made fixing the 
appellants debt at $47,995 48, declaring the appellant 
entitled to a lien on the property of the South Carolina 
Railroad Company, and ordering a sale of the property 
described in the latter mortgage to satisfy the appellants 
debt. From this decree the appellant has taken this 
appeal. 

It is apparent from the Master’s report which was con- 
firmed by the Court. 


Ist. That interest was allowed on the bonds after maturity, 
and on coupons at five per centum and not at seven per 
centum. 


2d. That three instalments of interest were not allowed. 


3d. That exchange on London was not allowed. 


It is on these points and those stated in the main argu- 
ment for the appeliant that error is alleged. 
H. E. YOUNG. 
JAMES LOWNDES. 


UNITED STATES OF AMERICA. 


IN THE SUPREME COURT. 


October Term, 1891. 


No. 47. 


REPLY ON THE PART OF THE APPELLANT. 


4 
Appellee rests upon the endorsement on the bonds, viz: 
“Paid on this bond £15, half year dividend, due 12 July, 
1868, as 77 it had been exchanged for a new bond. 
“(Signed,) Fok DENT, PALMER & CO., 
“?F. J. Woe 
3 


To prove a new contract on the part of Coghlan. 
“A receipt for money is peculiarly open to evidence. * * 
It is in fact not regarded as a contract, and hardly an 


instrument at all.” 2 Parsons.on Contracts, p. 555. 


The receipt does not say that the bond had been ex- 
changed for a new bond, for that was untrue. 

It says only, “as 7f exchanged, &c.:" accounting merely for 
the amount paid, and nothing more. 4 


9 

It is written by the railroad company’s agents, Dent, 
Palmer & Co.—not by Coghlan’s agents, Martin & Co. 

These agents held Coghlan’s bonds “ from the year 1849, 
until the commencement of these proceedings.” Tr., p. 51, 
f. 131. 

They say: “ We received such moneys (the dividends on 
these bonds) under the understanding that the receipt of 
such moneys should not in any way prejudice any of the 
rights which the plaintiff might have for or in respect of the 
aforesaid bonds. * * The understanding referred to was 
arrived at at interviews held between Dent, Palmer & Co., 
held at their office, 11 King’s Arms Yard, in the city of 
London, and sometimes myself, and sometimes * the man- 
aging clerk of my firm.” 

Trans., p. 53, ff. 136-137. 


Coghlan’s testimony and the correspondence fuily con- 
firm this. See mv argument in chicf, pp. 3-9, with refer- 
ences to the Transcript. 

The correspondence between Coghlan and Martin & Co. 
on the one hand, and that between Martin & Co. (Coghlan’s 
agent) and Dent, Palmer & Co. (the railroad’s agent), is fully 
set out in my main argument. Nothing that [ find in my 
friend's argument shows my resumé inaccurate. 

The correspondence shows conclusively that Coghlan 
refused positively to exchange his bonds with the State's 
vuarantee for the new first mortgage bonds of 1868; that 
the agents of the railroad assured him that his acceptance 
of the “dividends” on his bond should not be so construed ; 
and that his counsel advised him that his acceptance of 
these dividends could prejudice him in no way. 


Dent, Palmer & Co., through Martin & Co., give Coghlan 
the assurance, on the 27th March, 1869, that “the receipt 
of the July dividend of 1868 will not commit you in any 
way. i¢..p. $8, f. 150. 

The correspondence then concludes with the following 
letters, Tr., ff. 155-159, p. 60: 


Hype Park Garpens, April Sth, 1869, 
GENTLEMEN? Tt is, of course, impossible for me to take a solicitor’s opin- 
ion on the new South Carolina railway bonds if Messrs, Dents refuse me a 


nc. 


— 
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copy of one, but with respect Lo the taterest now offered my solicitor @Xx- 
presses himself as follows: 

*Tadon't think the fact of yvour receiving a subsequent dierdend on your 
bonds will interfere with your right to recover the overdue ones, You may, 
at the time of such application, renew your demand for such outstanding 
claim.” 

I suppose he means by this for the payment of the overdue bonds and 
their arrears of interest. 

I remain, &e., it. ©, 

Messrs. Martin, 68 Lombard St.. city. 


Would you enquire and let me know if Messrs. Barings would be willing 
to undertake the enforcing of the payment of these overdue bonds in 
Charleston, South Carolina, or wherever proceedings should be commenced, 
or, if they are not, any other house ? 


68 LomBarp Sr., April 7, 1869. 
Sin: We have applied to Mess. Baring Bros, on the subject of your letter 
of the Sth inst., but those gentlemen decline to have anything to «do with 
enforcing payment against a State. 
They tell us that hy the Constitution of the United States it Is expressly 
provided that neither the United States as a whole nor any separate State 
can be sued, ner can any action at law be brought against them. and that if 


you decline accepting the lerms of the State of S. Carolina in the matter of 


these railway honds you have absolutely no remedy ai all, Under these 
circumstances if would be useless asking any English house of any standing 
to undertake your case, and we know no one in Charleston, 

We will receive your dividend, as we qitels agree with you that it cannot 
prejudice your claim inany way. 

We remain, sir, your obed, servants, 
MARTIN & CO, 
Hl. T. Coghlan, Esq., 14 Hyde Park Gardens, 


Arkib Sth, “69, 
(FENTLEMEN:! I hope vou epplied to Messrs. Dents for the arrears of in- 
terest and bonds in the way recommended by my solicitor, as by your letter 
of the 7th inst. you seem not to be aware that for these bonds | ean proceed 
against the railway if not against the State. 
I remain, gentlemen, &e.,  <. 
Messrs. Martin, 68 Lombard St., city. 
Let me have a line to say what amount vou receive, 


68 Lomearp Sr.. April 13, 1860. 
Dear Sin: We have received and credited your account with £175 10, 
being 4 vears dividend on vour S, Carolina railway bonds, 
We remain, sir, your obed, servants, 
MARTIN & CO, 
H. VT. Coghlan, Esq., 14 Hyde Park Gardens. 


The last letter of Coghlan’s to Martin & Co. was of 8th 
April, 1869. That letter and Coghlan’s, of 5th April, 1869, 
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made their authority to receive the dividends. Their first 
receipt is dated 13th April, 1869. 


That by “receiving a subsequent d@zidend on your (his) 
bonds,” there was no waiver of his “right to recover the 
over-due ones.” 

My friend (argument, p. 8,) reads this as meaning the 
bonds, and not the coupons or half yearly instalments of 
interest not paid. 


He cannot be right in this. 


A protest of a bond is a protest not only of the principal, 
but also of all pertaining to it-—not only interest due, but 


also of all to become due. 


But also grammatically, the reference here can only be to 
the unpaid “coupons,” or half yearly instalments of interest. 
Supra, p. 2~3. 


Logically, it was the same. The railroad company never 
pretended that Coghlan could not claim his bonds—the 
principal of his debt. In fact the company wished him to 
consolidate cight coupons and increase the principal of his 
£300 bonds to £600 bonds, and his £250 bonds to £300 


bonds, making the debt £7,200. The true debt was £7,650. 


The principal debt never has been, and is not now denied. 


Coghlan’s view of the matter is expressed on p. 102, f. 
255, of the Transcript. 

He thought he was receiving 6 per cent., which he 
thought the legal rate in South Carolina, on over-due 
principal, and that he was giving indulgence to a road in 
distress for the remainder due to him. 

Not only was the South in distress immediately after the 
war, but as usual, the belief in its distress was greater than 
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the reality—specially in countries other than the United 
States. Coghlan doubtless shared this beltef, and instead 
of calling Gown on him the epithet of “factitious (7) igno- 
ramus, his action deserved the gratitude of the railroad 
company. 


Remember that though Dent, Palmer & Co. still exist, 
not a witness is called by the railroad company to contra- 
dict Coghlan and Martin & Co. 

And this; though this testimony was in, /efore 5th May, 
1882, the date of the Master's report,(Tr., p.63, f. 164.) 
while the case was not tried till the 21st April, 1883. (Tr., 
p. 100, f. 278.) 


There are two, and only two, receipts by Coghlan him- 
self, and special stress has been laid on them. 

They will be found on p. 82 of the Transcript. 

They must be taken in connection with the previous cor- 
respondence, and I cannot see in them any waiver of the 
three coupons or half yearly installments of interest (unques- 
tionably unpaid), or of the other rights so sedulously main- 
tained by Coghlan. 


Admit, however, that Coghlan, who was neither “a law- 
yer nor engaged in mercantile pursuits, did make a mis- 
take—that Martin & Co., experienced bankers, did exceed 
their authority, and make mistakes in the receipts given. 

These receipts are not contracts. 

They constitute no bargains. 

They rest on no consideration: for 

The receiving of a less sum for a greater sum due is nota 
consideration for a new contract. And 

Even if the receipts constituted a contract it was nudum 
pactum, and not binding. 

There was no release under seal. 

Harrison vs. Clon, 2 Johns, 450. 
Fitch vs. Hutson, 5 East, 232. 
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Yet more. It isthe court, and not the parties, which 
must construe the contract. Their construction, even if 
shown to be that of both of them, cannot control a court. 

I refer to the latest case on the subject in South Carolina, 
and as it is not yet in the Library at Washington, I quote 
the part relating to this matter in full, viz: 

Smith vs. Smith (1890), 33 S. C., 214. 

Curia. “That brings us to the important question, as to 
the proper manner of calculating tlic interest on the Diercks 
note assigned to Gilmore. The note is in the following 


words: 


‘$2,074.88. COLUMBIA, February 8, 1874. 
Qne day after date, I promise to pay Gerhard Diercks, 
or order, two thousand and. seventy-four 53, dollars, with 
interest at one per cent. per month from January Ist, 1874, 
value received. (Signed), HENRY SMITH 
Witness: J. C. H. TROEGER.’ 


“To this note there was attached a memorandum of 
credits, payments made at different times, in the hand writ- 
ing of Diercks, showing that the parties calculated the in- 
terest at one per cent. per month. The Master (and the 
Judge concurred) held and calculated the interest at the 
rate of “one per cent. per month” up to the maturity of the 
note (February 7, 1874), and thence forward at the rate of 
seven per cent. per anuum, the rate fixed by law. The ap- 
pellant complains of this ruling, and insists that it was error 
not to calculate the interest at the rate of one per cent. per 
month, after maturity and until paid. At the time the 
note was given (1874), partics might legally agree in writing 
forany specific rate of interest. As to the principle appli- 
cable in such case all agree that it is as stated in the case 
of Sharp & Lee, 14 8S. C., 341, viz:" If the debt bears a 
fixed rate of interest on its face, higher or lower than that 
provided by law, the interest fixed by law attaches on it 
from the detention of the principal sum, when the pavties 
do not contract that it shall be the rate after the debt be- 
comes duc. This being so, whether there was such agree- 
ment must depend upon the intention of the parties, and it 
becomes simply a matter of construction. 
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The appellant insists that construction consists in ascer- 
taining what was really the intention of the parties, and 
that parol testimony should have been admitted to show 
what was intended, over and above and outside of the 
terms of the instrument itself. It ts the duty of the Court 
to construe all written instruments, and there is no rule of 
evidence more important and peremptory than that which 
declares that) parol evidence is inadmissible to contradict or 
vary the terms of a valid written instrument. As Mr. 
Greenleaf (1 Ev. $273) says: ‘When parties have de- 
liberately put their engagements in writing in such terms as 
import a legal obligation, without any uncertainty as to the 
object or extent of such engagements, it is conclusively 
presumed that the whole engagements of the parties and 
the extent and manner of their undertaking was reduced to 
writing ; avd all oral testimony of a previous colloquium be- 
fewen the parties, er of conversations or declarations at the 
time when it was completed or afterwards, as tt would tend in 
many instances to substitute anew and atfierent contract for 
the one which was really agreed upon, to the prejudice, posse 
bly of one of the Parrtics rs rejected, che. In the absence of 
any special agreement the law attaches, and therefore the 
onus of showing it rests upon him who makes the claim. 
Thus considering it, did the appellant show the existence of 
such agreement as to the interest beyond the maturity of 
the note? The rule is, that in construing a paper every 
word, if possible, should have its full effect, Is there any 
word in this note as to interest which necessarily points be- 
yond the time of its maturity’ It was due “one day after 
date,” with interest at “one per cent. per month.” If this 
were all, we would be obliged to say that the words “per 
month “indicated atime for the running of interest after the 
maturity of the note, which was within one day of its exe- 
cution, as in the case of Sharpe vs. Lee, 14 5. C., 341, and 
Piester vs. Piester, 22 5. C., 139. But there were other 
words in the note closely connecting with and immediately 
following the phrase “per month,” viz: ‘from January Ist, 
1874. The time here named trom which the interest was 
to run--something more than a month before the execution 
of the note—made it possible to count the interest for ‘a 
month, without going beyond its maturity ; answered all 
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the words of the note, and excluded the conclusion— other- 
Wise necessary-—that the phrase ‘per month’ could not 
have its ‘full effect, without touching upon time, beyond 
the maturity of the note. This may look like a small 
difference to produce such coisequences, but we think it 1s 
founded on principle and the decided cases. We cannot 
say that the Master and the Circuit Judge erred in their 
construction of the Diercks note. The judgment of this 
court is that the judgment of the circuit court be af- 


firmed. 


The testimony of Wilson and Burdell, two officials of the 
company, specially quoted by my friend, I hope will be 
read a Judd. 

At best they were mere subordinates—not directors—and 
not presumed to know what took place long before they 


became officials. 


The cases cited by my friend really add nothing to what 
I have freely admitted. 

There are cases in every court of which I] am cognizant 
which hold the 4a /forz, and also others which hold the /ex 
foci coutractus, as giving the proper rule. 


The Massachusetts cases are specially remarkable. All 
hold the dcx fort as the true rule, with the exception of one, 
Winthrop vs. Carleton, where the rule would have worked 
injustice. Prof. Bar's and Mr. Wharton's rule reconciles 
this case with the other cases from this State. 


Savigny says the law of cither country which sustained 
the contract should prevail—‘w/ res magis valeat quam 
percat’—and my friends below rested on this very strongly. 

But this can hardly be called a rule. Suppose the con- 
tract valid in both countries; yet one allows a higher rate 
of interest on past due obligations than the other—what 
then? | 


. 


But this is not all that Savigny says, if we examine his 
treatise directly, and not at second hand. 

Using for convenience Mr. Guthrie's translation of his 
“Private International Law,” Edinburgh, 1880, I quote, Sec. 


356, p. 118-—: 


“Further, the amount of moratory interest is to be determined accord- 
ing to the usual rate of interest im the — lew ality ul the time, 
Exactly in the same way, the amount of interest which a factor 
may charge on the cash he advances. Ino both passages it is net a local 
rule of law that is spoken of by which the rate of interest is there determined, 
but the rate of interest as it Was at the Inoment in the monev market of the 
place, The reason of this rule was, that that tnterest was intended to give 
the lender a real compensation for the use of his money: which compensa- 
tion could only be measured by the profit he could otherwise have obtained 


from the actual possession of ” 


Citing L. 34, de R. J. (50-17), id sequamur, quod in 
regione in qua actum est, /reguentatur, and L.. t, pr. de 
usuris, 22-1: usarum modus ev more regients ubi contrac- 
tum est constitutur. 

(The italics are Savigny’s or Guthrie's, not mine.) 

And again, Sec. 370, pp. 210-211: 


‘The true rule is, that, failing a place of fulfilment fixed byw the contract 
the debtor must fulfil just where he is sued (4 pefifurys so that it de- 
pends entirely on the choice of the plaintiff at what place he will enforce 
performance, pron ded of course, that he finds at the prletee’ Where he chooses 
to enforce performance a forum which the defendant is bound to recognise.” 


And again, Sec. 372, p. 222: 

“T hold. without hesitation,that the whole series of practical rules, as they 
have just been laid down in regard to the forum, alse regulate the local law 
te be sclimininte real (x370), That therefore in, ite cording to the differen’ 
cases, to be referred to the following places (py. 209) :— 

I. When the obligation has a firmiy-settled place of fulliliment,—to that 
polar eof fulfilment, 

Hl. When the obligation has arisen cut of a continuous course of business 
earried on by the debtor,—to the place where this course of business has its 
perinaihent seat, 

Hf. Wiren the obligation has arisen froma single wet of the debtor at his 
domicile,—to the place of this act, so that a future change of domicile 
makes no difference, 

IV. When the obligation has arisen froma single act of the debtor away 
from his domicile, but under cireumetances which raise an eXpectation that 
the fulfilment is to be in the same place,—to the place ef this act, 

V. When none of these conditions exist.—to the tlomicile of the 
debtor (4).7 


" 
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Mr. Dicey contends stronely for the fxr oct solutionts— 
the place of performance, as it is generally termed—but 
admits frankly that the cases do not bear him out, and that 
“to the correctness of this (my) conclusion many of my 
readers (of the American Law Review) will demur’—that 
the “decisions are not always consistent”’—and that “the 
reports, no less than authoritative text books, edvund with 
statements of the principle that a contract is governed by 
the place where it is made—/cx Joc? contractus.” 


oy 

Prof. Bar, of Gottingen, also has sought a solution of this 
matter. He says: 

“Tf in some foreign country where a subject of this country has an es- 
tate or a trading house. a higher rate of interest than ours is allowed ane is 
In use hy reason that capital is more scarce or the SeCULILY Is not so crowned, 
then the foreign lender, with whose money the estate has been Improved or 
the trading concern extended. is entitled even in our courts to demand his 
higher rate of Interest as Was arranged, The restrictions on the rates of tn. 
terest are lane 4] baX\es ibpron the price af Hheriiery, The Opposite Thiers instead 

38 of benefitting our citizens, would destroy them credit, 

“Ttisof much more consequence whether the money lent las been ex- 
pended here (ot al revue, ir the first cise the leeeeal limitations Lipo brpterpest 
receive effect, but mot in the second, for the interest is the price paid for the 
lenve to spend the money, This, too. it ts the law of the foreign country as 
to interest and net ours thet decides a question where a native of this coun- 
try lends another a sum forthe Tmprovement of an estate Ina foreign coun- 
try. On the other hand, our lawon the subject must be applied ifa foreigner 
lend one of our subjects money for the improvement of an estate in this 
couniry. or for the extenstorn of a business carried on here, 

‘Tt is peliain What an advantage this theory has over that which rests Li prern 
purely external characteristics, by which the laws of the place «of perform. 
ance cr of the execution of the contract is apphed in every ease, The 

34 applic Hien of our laws is fully insdared, while they are not allowed, ix to 


hamper foretyn trade by their interterence, 
Bar Iniernational Law, 266. 


Translated by Gillespie, Bd. 1885. pp 267—8. 


“The obligation to pay interest, inso faras if rests upon special contract, 


depends, as we have already shown. iinon the law of the country where the 
capital comes to be cmploved. That is the result of the definition of in- 


terest:  Usura ricem fruclniin obfinent” The capital of the creditor 


vields fruits when joined with property and personal exertions of the debtor: 
and of these fruits the erediior weiss i proportionate share, It may be prul in 
L() A 


’ 


this way. that the property and the labour of the debtor are the soil in 


L 1 


which that capital of the creditor brings forth fruit. As a rule, this opera- 
tion takes place at the domicile of the debtor, but it| may alse take place in 
Some other country, if the debtor has chanced iO employ the Hiomey in curry- 
Ing on trade abroad, or in cultivating an estate abroad. . ° ° 

Many authorities lay it down that the law of the place where the contract 
is made will regulate the maximum ifterest that can be allowed: others 
maintain that if a place of pavinent is specified, the laws that are In force 
there must rule. These theories rest upon the assumption that the law 
Which is to rule the obligation is simply determined by a voluntary subimis- 
sion of the parties. But if parties have not the power to take a foreign law 
at their pleasure as a rule of determination (as. for instance, two Prussians 
cannot at their pleasure adopt American law as the rule for a contract which 
they are concluding as toa subject situated in their own countiwv), thew are 
just as much ineapaciter! from doing this indirectly by choosing at their 
pleasure SOTTO other country for the place of pert rioance, or for the con- 
clusion of the contract. And even the adherents of this theory maintain the 
Impossibilitv of Choosing a foreign place for the performance, or the conel- 
sion of the contract, in order to eseape from the law of the country to whieh 
the parties biesleotagr, 

"The place of performance is, however, like the place of the contract, so far 
of importance that from it may be inferred in what place the loan is really 
to be spent, ke. Ge. 0 native of this COUnErY contracts a loan abroad to meet 
the expenses of his stay there, and this loan iste be repaid during bis stay 
throwl, Phe legality of the interest stipulated in this case must be deter- 
mined according to the Inw of the foreign country, Conversely, if one 
lends monev abrowd to one who is to keep it fora considerable time, and to 
continue to pay mnterest pon itafter he las returned home. tt miuww then be 
tuken that the loan is te find its real application at the domicile of the 
debtor, Any agreement that may be made that the erediter is to receive re- 
peevinient of capital amed mnteresi at bes slomterle, ern certains never «eter. 


j 


mine the legeriitv of the rate of interest, 


In the last edition of Judge Storv’s Conflict of Law, by 
Bennett, (7th Ed.) the doctrine is thus summed up: 

Vind generally the Jee fort will govern the allowance of interest for 
delay of pera Vbrperal tne! the rate thereof, inless it be show Tiint the i, Pr fore 
contracts requires a diferent rule. [Tf the contract itself does not stipulate 
for inters =t. ogtiet there Is rhe other eopntraet, ON Press or ITER POLE 17 for the puiv- 
ment of interest, but the only claim for interest is because of delay of pay- 
ment after the principal is due, itis now generally agreed that the interest 
rs tar Do CooPPD phate 7 neeroredine to the law of the pelea \ why re the yudgment Is 
recovered, and not according to the pince where the contimet was made, 
here if was tote performed, although it be affirmatively shown that the 
rate differs in those places from that where the remedy is seught. But if 
there is itt expe ss oor Prripolion] nerreement te piv protege si, Wie ther itl thie C*Cti- 

; 


tract or ontoof it. although mo rate be speeded, the Jer loci contrauctus, awed 


. governs, Tt has sometimes been urged as an objection te 


, 
Theol tha fwnr fore 


teloptine the rule of the rate of interest in the jurisdiction where the action 
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445 
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is brought, when interest is claimed merely as damages for delay of pay- 
ment, that it would allow the creditor to wait until he could find his debtor 
or his property within a jurisdiction where a much higher rate of interest is 
allowed than at the place of contract: but a debtor can always avoid this 


danger by performing his contract.” 


This practically, in our case, follows Prof. Bar, and fixes 
the 4x fort asthe law applicable to it, that ts, the law of 
the country (So. Ca.) where the money was used. 

Judge Story joins in the general regret at the unsettled 


condition of the law. Sees. 297-208. 


Mr. Wharton takes up the matter fully, and devotes sev- 
eral paragraphs of his recent work on the Conflict of Laws 
to it. 

I print for convenience Sees. 504. 505, 500-510: 


S O04, The veneral import of the wljudicated Cises, both in Mogan nel 
in the United States, is, that interest of this character is to be governed by 
the law of the place where the contract is to be performed, 

= 505. But as to what is the place of performance in this sense, great diver- 
gence of opinion exists, ft is often ruled. and in the facts of the particular 
cases properly, that it is tie place of payment, Bat the place of payment is 
often designated from ressons of momentary Convenience: and it seems hard 
tosubject a bona fide creditor to forteiture, simply because, inorder to oblige 
the debtor, or to facilitate his own business, he inserts in the contract, as the 
seat of payment, a place (¢. y.. a bank in’ some neighboring city, where the 
interest settled on by the parties may be usurious, and the contract void. 
The place where the money is to be paid) has no necessary connection with 
the risks which the loan subjects it to, or the value of the money during the 
lown. 

£506. Then it has been said that where no place of payment is men- 
tioned in an obligation, the Court well assume as such the residence of 
the obligee. Dut this would only entitle the money invested to receive the 
interest due at the obligee’s residence: whereas, his object in seeming it to 
another country Was to obtam a higher interest, though at a greater risk, 
The obliger’s domicil has been also assigned as the place of performance: but 
this is open to the objection that the obligor may employ the money in some 
distant country, and that the obligee is entitled to the interest prevailing in 
such country, 

S507. More reasonable is the view maintained by Savigny, and substan- 
tially adopted by Mr. Parsons, that when there are too conflicting liws bear- 
ing on this point, that law will be adopted by which the validity of the obli- 
gation is best sustained, The applicability of a local law, it is argued, ts 
based on the prestumed consent of the parties; but parties cannot be presumed 
to consent toa local law by which their engagements would be made null, 
And this seems to be the true reason of a much criticised decision of the Su- 


13 


preme Court of Louisiana, that in such cases there imay be considered to be 
two applicatory local laws, and that the court will select that one by which 
the contract will be upheld, 

£508, The true view seems to be, that the place of the performance of an 
obligation for the payment of money is the place where the money is used. 
Suppose, for instance, it is to be used in the purchase of lands, or the work- 
ing of mines in Colorado, where interest may be fifteen percent, ‘The money 
may be lent in New York: the contract executed in New York; and the pay- 
ment designated to be made in a New York bank, But, for all this, the place 
of performance is Colorado, where the money is employed. ‘The interest is 
great, but so is the risk: and the lender should have fall remuneration for 
this risk, Similar reasoning applies to the bonds executed by Western rail- 
roads payable in Boston and New York, To declare such obligations usu- 
rious, because conflicting with the local law of the place of payment, would 
not only be a gross wrong to innocent and meritorious creditors, but a serious 
shock to national enterprise. [improvements in new countries would be slow, 
if capital should be exposed to such risks of forfeiture. It would be other- 
wise, however, if the rule be maintained that the place of performance (2. ¢. 
the place that supplies the appiicatory law) is that where the money lent is 
to be used. This view, it should be added, is maintained by Bar, and by a 
high French tribunal, [t has, alse, the sanction of an eminent Seotch court, 

€500. Nor is this view unfamiliar to the Roman law. * Userae ricem 


fructuum obtinent:” where the tree is, there properly isthe fruit. It is true 


that this is regularly at the debtor's domicil, But if he goes to a foreign 
land. and uses his money there, applying it by his labor and skill to the re- 
alization of foreign staples, then the law of the place where the money is used 
is that which determines the interest. And this view derives support) from 
parallel cases which the most eminent civilians have regarded as definitely 
settled, 

2510, On this principle we may be able to reconcile the apparent conflict 
of cases on the question whether, when a mortgage is given as security for 
at loan, and the mortgage is in one State and the place of payment of the 
loan in another, the law of the former State, or that of the latter Siate, is te 
prevail in the settlement of interest. This question has been feequentiy liti- 
gated in the United States, and with results which on their face are irrecon- 
¢ilable. The true test is, was the mortgage merely a collateral security, the 
money being Jent primarily on the debtor's persona! credit: or was the 
money emploved on the land fer which the mortgage was given. If the 
former be the case, then the law of the place where the money is due, and net 
that of the mortgage applies. If the latter, then the law of the place where 
the mortgage is situate must prevail, Henee, when an investment ts made 
ina mortgage in Michigan, the note accompanying Which is made payable in 
New York, the law of Michigan and not of New York determines the ques- 
tion of usury, 
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APPLICATION OF THE ABOVE, 


Turn now to the copy of the bond printed in the small 
addition to the record. 

The promise is to pay the interest on the presentation of 
the coupons at the house of Palmer, Mackillop, Dent & Co., 
London. 

But there is not one word of promise to pay interest on 
any unpaid coupons, or on the principal after the 12th Jan- 
uary, 1866, when the bond {cll due. 

Interest on the overdue payments were not given by the 
contract, but are due as damages to the creditor for his 
debtor's default. 

The law of the forum fixes the rate of these damages at 
the rate fixed for interest by its own law. 

What other rate of damages can a court apply than that 
of its own forum ’ 

The contract could easily have provided for the rate of inter- 
est after maturity by the common and usual formula, “with 
interest at the rate of five per cent., to be paid semi-annu- 
ally, upon the first days of January and July, upon the pre- 
sentation, &c., and upon all arrears of principal and interest, 
tillthe same, both principal, be fully paid.” But the contract 
contains no such words. 


Neither the place for payment nor the rate af interest, 
after maturity, is stipulated in this contract. 


There is no provision—no appointment of an agent 
in England on whom process could be served—by which 
Coghlan could enforce his rights in England. 


“ Hence the rule approved in Story’s Conflict of Laws: 
“It the contract itself does not stipulate for interest, * * 
but the only claim for interest is because of delay of pay- 
ment after the principal is due; it is now generally agreed 
that the interest is to be computed according to the law of 
the place where the judgment is recovered.” Supra p. 11, f. 43. 


“@ 
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And expressed by Savigny, as follows : 

“The true rule is that failing a place of fulfillment faved 
by the contract, the debtor must fulfil just where he ts sued, 
(ubt petitur.)’ Supra p. 

And sanctioned by many of the decisions of this court; 
Argument in chief, pp. 23-27. 

Would give to Coghlan the interest according to the law 
of South Carolina; and this, as shown in the main argument 
for appellant, pp. 13-17, ff. 48-66, is seven per cent. 


So also would Savigny’s second rule (Supra p. g), viz’ 
“When the obligation has arisen out of a continuous course 
of business carried on by the debtor, to this place where 
this course of business has its permanent seat.” 

The “ permanent seat” of the business of the South Car- 
olina Railroad Company has been South Carolina— the 
present forum—and only South Carolina from the day it 
was built to the present day. 


And so also would the rule approved and so strongly 
urged by l’'rof. Bar and Mr. Wharton, that interest must be 
given according tothe rate fixed by the country where the 
moncy is used—that of South Carolina, where the railroad 
was built with the funds derived from these bonds. 

This latter rule, I confess, I think the rule that will recon- 
cile nearly if not all the “inconsistent ~ decisions of courts 
and text books, and I sincerely hope this court will adopt 
it—though it is hardly for me to expect that a new principle 
will at once be recognized and declared upon one case. 


It is sufficient for this case to ask that the 4x /orz, ac- 
cording to the dectsions of this court,and the authority of 
the best text writers be applicd to this contract, which 
originated and was completed in South Carolina, and which 
is secured by a mortgage, not made by the parties, but by a 
statute of the State of South Carolina. Is it to be supposed 
that any State voluntarily, by mere implication, surrenders 
itsrules to those of a foreign government ? 


The words of the State endorsement, “provided that the 
interest to be recovered thereby, and made payable thereon, 
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shall not exceed five per cent. per annum ;” on which my 
friend relies so much, applies only to interest before due. 
“Those words cannot be applied to a period subsequent 
to the time the bonds are made payable, unless it be as- 
sumed that by inserting them the parties intended to pro- 
vide against the contingency that the bonds should not be 7 
paid when duc. It would be more reasonable to presume 
that in the insertion of terms fit and proper for that pur- 
pose, the attention of the parties was directed to the com- 
g, pletion of the contract, with a view to its performance, 
rather than they were providing against the breach of it.” 
DeBruhl vs. Neuffer, 1 Strob., 130. 


The contemporaneous construction is shown by the bond. 
The words in the endorsement on the bond expresses no 
more than the bond itself, and in no way provides for in- 
terest after the contract is violated. 


VALUE OF THE POUND STERLING. 


My attention having been called to Sec. 3 565 of the Re. 
vised statutes of the United States, I submit, in addition to 
what I have said in my argument in chief, that the value 
fixed bythe statute of the United States, viz: $4 86 64-10, 
should be decisive in courts of the United States, of a 
decree made while this statute is of force. 


63 


THE THREE COUPONS. ' 


My friend says. 

“We do not contend that this claim for interest duc at 
the three periods named is barred by the statute of limi- 
tations, but it is a stale claim. 


“It isa very singular fact that no reference is made to the 
interest for these three periods of six months. If it had 


64 
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been a matter discussed or relied upon or claimed below, 
it is quite impossible to suppose that some mention would 
not have been made of it in some one of the several de- 
crees in the cause. If it had been simply overlooked the 
calling of it to the attention of the court would have in- 
sured an amendment of some kind of the decree in rela- 
tion to it.” 

I shail not repeat what I have said about these coupons. — 65 

When my friend in his oral argument admitted that 
Coghlan would have recovered these coupons if he had 
sued at law, he admitted them entirely. 

I have read somewhere “ when the rigor of theiaw * * 
will undo a subject, then chancery tempers the law with 
equity, but I have never read that equity which follows 
the law will deny a just claim which the law admits. 

The solution of the omission of these three coupons in 
the decree is difficult, perhaps. But the record shows the 
case was argued on 21st April, and decided 15th Dec., 6% 
1883. The lapse of cight months between argument and 
decision may account for it. If too, as is probable, the 
term had closed before counsel discovered the omission, 
redress was possible only by appeal in this court. 


AS TO ESTOPPEL AND STALE CLAIM. 


I have nothing to add to my argument in chief. 6% 


MINOR MATTERS. 


My friend says: “ The purchasers of the property under 
the foreclosure of the mortgage of July, 1868, took it sub- 
ject to the lien of the appellant's mortgage bond, but only 
subject to that lien as modified by his dealings therewith 
and his express contract endorsed upon the bonds, and their 


rights can not be ignored.” 68 
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The record shows that the purchasers of this property 
bought with Coghlan’s claim before their eyes—not merely 
notice as /ts pendens, but actually a part of the very pro- 
ceedings under which they bought. In these proceedings 
alone could they learn of the dealings of Coghlan. 

Trans., pp. 18, 24-25, 29-32, and 34-42. 


He quotes Scotland Co. vs. Hill, 132 U. S., 117. 

It does hold the dex loci solutionis as that regulating inter- 
est on over-due payments of interest. But then the bonds 
were not due till 1895, and naturally the coupons, as 
parts of the bond, partook of the nature of tne bonds. The 
rate agreed on was g per cent. New York, the /ocus solu- 
fronts, gave 7 per cent. Missouri, if really the docus con- 
tractus, gave 6 per cent. The court gave the highest rate. 


U.S. Mortgage Co. vs. Sperry, 138 U. S., 336. 


Gave interest on over due coupons according to the law 
of the State where the contract was executed, where it was 
made by the authority of the State (its court), and where 
the money was used. In fact the opinion, viz: 

“ Reasonably construed the appellants charter authorized 
it to contract for such rates of interest as were lawful in 
the state where the contract of loan was made and where 
the property mortgaged to secure the loan was situated ” 
What compensation is fair and just for the use of money 
borrowed, cannot well be determined upon principles alike 
to ail parts of the country. The rzsk ts much greater for the 
lender and the amount the borrower can reasonably pay is 
larger in some localities than in others, &c., &c,” p. 336, 

Would indicate that the views of Prof. Barand Mr. Whar- 
ton have received the attention and approval of the court. 


It would make this argument too long to follow my 
friend through the cases and authorities he cites. Many of 
the cases bear out Bar and Wharton's idea, though the place 
of performance may be given as the rule. 


19 


I have stated that the cases vary, and are inconsistent. 

I have sought to give the /a/es¢ opinions of text writers 
of acknowledged authority. Doubtless older editions, or 
rather extracts from the older editions, not altered in the 
new, vary from these. 


“Tncompetent Evidence.” Though there were many ob- 
jections to the testimony by both sides, none of it is ruled 
out by the circuit court; and all is now before this court 
as competent and proper, as neither side appeals on the 


73 


ground. 


“Coghlan’s petition admitted as evidence ‘against the 
protest of his present solicitor.” Present solititor was not 
then solicitor, only of counsel; but there was no protest. 
Only proof was required, that Coghlan signed it and then it 
was let in on very slight testimony. 

H. E. YOUNG, i4 
for Appellant. 

Charleston, S. C., 2d Nov., 1891. Y 
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upreme {Jourt of the |nited States, 
OCTOBER TERM, !S9I. 


Thomas CoGiHbLAN 
rs. No. 4] 
Ture Sourm Caronmxa Rartroap Company. J 


Summary of the Case. 


The material question in this cause is whether the rate 
of interest on bonds after their maturity is that of the 
fortrnnn, or that of the place ot performance, These bonds 
are payable, principal and interest, In pounds sterling 
“atthe house of Palmers, Macktllop, Dent & Co., London,” 
where they were sold, and my contention is that the 
ienelish rate—tive per cent.—is applicable. The appel- 
lant contends tor the fee forv. 

Disregarding the superfluous matter in appellant’s 
statement of facts, there is no question that he proved: 

Six bonds for £500 each with seven semi-annual cou- 
pons for £12 10s attached to each. 

And twelve bonds for £200 each with SeCVEen semi-annual 
coupons for £6 5s attached to cach. What the new bond 
extended is will appear hereafter. 

These bonds were of the Loutsville, Cincinnati and 
Charleston Railroad Conipany, and constitute a balance 
of the first lien on thits Property, perfectly secured, as the 
property has been purchased by present owners, subject 
to this debt, under foreclosure of subsequent mortgage. 

The contract of the bondis: The company, under the 
guarantee of the State of South Carolina, promise to pay 


to the hearer the pounds sterling stated In the bond, re- 


deemable on Ist January, 1866, with interest thereon at 
the rate of five per cent. per annum from the date of the 
bond. The said interest to be paid semi-annually on the 
first davs of January and July on presenting “the proper 
coupons for payment at the house of Palmers, Mackillop, 
Dent & Co., of London, where the principal will also be 
redeemed on surrender of this certiticate.” Endorsed on 
the bonds is the guarantee of the State of South Car- 
olina, containing this proviso: “Provided, That the 
interest to be received thereby und made pavable thereon 
shall not exceed the rate of five per cent. per annum.” 

Bach of the bonds approved by appellant has endorsed 
thereon receipts for miterest from July 1, 1868, to July 1, 
ISSO, inclusive, a period of twelve vears. 

These seven semil-onnial COUP OLS, with the Ulpatd 
interest for July 1, 1866, were eapitalized as shown by the 
receipts, ronking the £o00 bonds £600 and the £250 bonds 
e300.  Tuterest was paid on these bonds as thus increased 
beginning July 1, PS68, as appears by the receipts on 
the bonds and the separate receipts vivel to the re- 
ceiver up tothe time this suit was begun. (See ff 202-209, 
pp. SI-S1.) For the interest due January and July, 
S67, and January, IS6S, there are no receipts. We 
eohntend that it was patd: but more as to them hereafter. 

The first receipt on the bonds, which were originally 
for £500, Is as follows: 

“15th April, 1869. 

“Paid on this bond £15, halivearly dividend due Ist 
July, USGS. es (ff it had heen cechanged for a new bond.” 

And the rece Ips continue “ditto” on the face of the 
bond until the reccipt of interest due Ist January, 1870, 
when on the back of the bonds the first receipt Is: 

“Ti July, LS7O. 

‘Paid on this bond €15, half-vears dividend due Ist 
July, LS7@O, as if it had heen « rchanged jor a new bond.” 


And the receipts lor terest =o) continue “<«ditto” until 
Mr. hisher, the recerver of the rond, eormmeneced to pay 
the interest, when privinnents were stumped oil the honda 


us follows: 


“Paid £50 sterling, interest due July 1, 15758, and Jan- 
uaryv, IS79, on this bond.” 


And so continue until the payment of interest July 1, 
ISSO, inclusive. Similar in every respect are the inter- 
Cs recelpts on the twelve original C250 bonds, save as to 
the amount of the six monilis’ mterest, which was £7 
10s. 

This endorsement on the bones ts explained as follows 
by Mr. Wilson, treasurer of the company CR. 78, £ 186) : 


“Q). (lands bonds to witness.) Will vou examine 
these bonds and receipts and state how it ts about the 
eight overdue coupons when the bond has but seven and 
What was done by the road m the exchange of those 
bonds ? 

“A That matter is verv clear. The bond has but 
seven, but the last coupon matures on January 1, 1866, 
and the renewal Is on July lL. IS66, so it curried six 
months tterest, equivalent to cight coupons. 

ae * And that would make how mithhy potineds ? 

“A. That would make exactly 100 pounds on the £500 
bonds and 50 pounds on the £260 bonds.” 


Mr. Fisher Saves (p. lh): 


“T received an order from the court ordering me to 
pav the interest on the Louisville, Cincinnati and Char- 
leston Railroad bonds, guaranteed bonds and first mort- 
gage bonds. | then wrote Baring Brothers, and remitted 
them the money, instructing them to do so, and sent 
them a copy of the order of the court; and to take dupli- 
cate receipts and stamp on all matured bonds the interest 
paid up to the time if was paid: after that they were to 
send me either the receipts or the coupons that were paid : 
of course thev took receipts on the Louisville, Cincinnati 


and Charleston Reatlroad bonds, and the receipts were re- 
turned to me.” (fol. 173, p. 67.) 


“T paid on each £500 bond interest on £600, and on 
the €250 bonds [paid interest on £500. T did that be- 
eause Lwas informed by Mr. Burdell and other parties 
connected with the road that it had been done years before. 
Capitalizing the interest as of the Ist July, 1876, and 
treated them as £600 bonds at five per cent. interest, and 
the £250 bonds as £300 bonds at five per cent. interest.” 
| (fol. 175, p. 68.) 


The receipts taken by Mr. Fisher, the receiver, have 
been proved in the cause. All are of the same tenor save 
the amounts of interest and dates, and are as follows: 

“Loxponx, ExGuanp, February 4, 1880. 

“Received of Messrs. Baring Brothers & Co., as agents 
of John I]. fisher, recerver ot the South Carolina Rail- 
road Company, ninety pounds sterling, bemg interest due 
July 1, 1879, on bonds of Louisville, Cinetnnati and 
(‘harleston Reatlrosad Company of £000 each, with elolit 
overdue COUPOTS attached, represcuting sia hundred pounds 
sterling, and numbered respectively as follows: 1S to 23, 
both melusive H. LT. Coagmban.” 


The others are signed by Martin & Co., who were Cogh- 
lan’s agents (fols, PO4, 205, BOG, 207, 208, 209: pp. 82. 
$3, 8-4). 

Prior to all these receipts for interest at five per cent., 


his bonds at the house of Dent, Palmer & Co., in London, 
through a notary, and the notary protested “as well 
against the State of South Carolina as all others whom 
it may and doth concern” (p. 57, fol. 146, 147). 

After this protest he received the interest and made no 
demand for payment of his bonds until August 28, 1880, 
a period of over thirteen vears. 

In answer tothe filth eross-interre wralory (p>. LOO, fol. 248) 
addressed to Mr. Coghlan—* Did you ever demand interest 


on the 25d) April, 1867, Coghlan demanded payment of 
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at the rate of seven per cent. from tue ratlroad CODLpAany 
or its agents on vour past-due bonds stated in the com- 


plaint, or arrearages of interest at that rate?” tle replied: 


“That the only demand which has ever been made by 
hie OF OlL THY behalf of interest at the rate of seven per 
cent. on the said bonds was through and om the shape of 
the said complaint, which was filed by Mr. ‘PT. Bacot as 
my solicitor” (complaint tiled August 28, 1550, p. 2, fol. 2). 

Mr. Burpens, the bookkeeper, tesiifies (It., 76): 

a), Will vou be kina enough to state how it is that 
those receipts call for eight overdue conpous when the 
bond hits but seven COUPOls Of it? 

“A ‘There are seven coupons on the bond, and the 
eighth coupon is represented by the last six tmaouths’ in- 
terest. 

“i. When the attempt was made to exchange by the 
substitution of new bots lor the old boteds Wiis the in- 
terest upon those bondsof Louisville, Cincinnati & Charles- 
ton Ratlroad eapitalized ? 

- S. Yes: the fot) boned heeame £OO0 bones, sine the 
C250 bonds became £oOO bonds. 

~ See Do you remember at what tine they Were sent 
over to exchanve 7” 

“A. That was before | went to the road. 

* \. Will vou expla this: ‘Paid on this bond £15, &e 
What ought that new bond to lave been? 

“A. That was Lp the new capital of £O00, capital- 
ZINE those so-entlod clolit COUP Ons. 

“(). Then to the parties who would exchange Louts- 
ville, Cineinnati & Charleston RoR. bonds that had ma- 
tured in TS66 new bonds for C600 were given drawing 5 
per cent. Interest ? 

= A. Yes, ana lieved been viven toa reat Pehathay. 

™ &2. Those to whom it litd aot been erven Keeping the 
old bond with that endorsement ? 

” A. Yes. 

“<2. As if the interest biseel byeany capitalized snd the 
new bone eiven for that anmrount ? 
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The testimony shows that the company’s understand- 
Ing was that he accepted the 6 per cent. in full of his in- 
terest on the bonds with the overdue interest capitalized. 
The receiver paid the o per cent. as interest, and not as 
moneys on account. 

With all this spread upon the record, the purchasers 
bought the property subject to Coghlan’s prior lien as 
bearing 5 per cent. interest and the interest paid up to 
July 1, ISSO, as he liimeself liad stated. The State’s in- 
dorsement to which Coghlan was tenaciously clinging 
expressly provided that the rate of interest should not ex- 
ceed the rate of five per cent. por annumas Was shown by the 
Act of Assembly printed on the bonds. 

From the maturity of the bonds, January 1, 1866, up 
to August 25, TS50, appellant made no demand for seven 
per cent. Interest. 

Prior to the receipts lor the hive per cent, interest, to 
wit, on April 25, 1576, appellant demanded pavment of 
the principal tut the house of Dent, Palmer WN ('o., and 
protested for nou-payiment. Thereafter he received the 
interest and made no turther demand for payment of his 
bonds until March 28, 1880. 

The plaintuf in ceror attempts to avoid the agreement 
LO accept five per cent. Interest “as af it had been ©a- 
changed for a new bond,” and his acting on that agrec- 
ment from April 15, 1869, to the filing of the complaint 
herein (on August 28, 1880), by asserting that it was ae- 
cepted upon condition that it should not be regarded as 
a waiver. To prove this he relics upon the correspond- 
ence between hinmnself and. lis avents, Messrs. Martin «& 
('o., whereof no notice whatever is brought home to the 
company and by which it is not bound. This corres- 
pondence shows, however, that the plaintiff! in’ error 
feared his acceptance of interest “as if it (his bond) liad 


been exchanged for a new bond” might be treated as a 
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release of the lability of the State on her guarantee. If 
this effeet was avoided he was more than willing not only 
to accept the five per cent. interest, but also to enter tnto 
contract to accept it on the bond just “as uf it had been 
exchanged for a new bond,” he retaining the old) bond 
merely to preserve the Stale’s guarantee. 

[ annex a SUlnMArY ol this correspondence, With refer- 


ences to the record where the letters may be seen. 


Dent, Palmer & Co., on 22d Marcel. L569, notitied Mar- 
tin & Co. that they were instructed to pay a half year’s 
interest due July, 1868, on the new bonds and a similar 
payment on old bonds not exchanged. Phis circular 
letter was enclosed to Mr. Coghlan. (12.58, fol. 148, 14%.) 
(The letter of Mr. Coghlan in repiy thereto, 24th Mareh, 
i869, which might have explained fully his views held 
at that time, seems to be the only one a copy of which 
he could not find.) (1. 9, fol. 247.) 

On the 29th March, 1S69, Martin & Co. write Coghlan 
“that Dent, Palmer & Co. teil us they have ne authority 
to suv State refuses to exchange old bonds for new bear- 
ing State’s guarantee. [It must be borne in mind the 
guarantee is given ata different pertod of States exist- 
ence. Dent, Palmer & Co. consider the receipt of July 
dividend will not coniniit you. We would not undertake 
to express any opinion as to the powers of the new guar- 
antee. You had better consult a solicitor om this port. 
(P. 58, fol. 150.) 

On the 30th Mareh, LS69, Coghlan asks Martin & Co. 
to favor him with a copy of che new bond with guarantee 
by State; and on the same day Martin & Co. write lim 
that Dent, Palmer & Co. ean not elve a COPY, having hone 
in their office; and that’ Dent, Palmer & Co. sav they 
can not guarantee that the bonds to be issued hereafter 
shall be the same as those issued up to this time. (P.59 
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fol. 151, 152.) The next dav, March 8ist, Coghlan writes 
hisagent: “T have been informed right that the State ts 
unable at present to give the guarantee to the new bonds. 
This makes if important that / should da wothing thet would 
affect my protest of the old hounds, so if ceo pling the interest 
now ofiered would do so. dow t apply for ite hut otherwise should 
of course be glad fo have it.” (BP. 59. fol. 103.) 

On the 3lst March, Martin & Co. write Coghlan, “ Dent, 
Palmer & Co. do not think by receiving the dividend 
declared on the new bonds, vou will affect protest on the 
rents for the State we 
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old ones: but as they are merely a 
should say it was more a lawyer’s question.” (BP. 59, fol. 
154.) 

After his solicitor’s expression of opinion that recetving 
a dividend en his bonds would not interfere with his 
right to recover the overdue ones, and a letter from Mar- 
tin & Co. to him to the eliect that Baring Bros. de- 
cline to have anvtli ine to do with enforcing pavinent 
against a State, because it could not be done, Coghtan 
expresses the hope to Martin & Co. that they have ap- 
plied for the arrear of interest and bonds, and on the 
13th April, 1869, Martin & Co. notify him that thev have 
received and credited liis account with the half vear’s 
dividendontheSouth Carolina Railroad Bonds. (See letters 
Mareh So1, 1S69, Martin & Co, to Coghlan: April 5, 1869, 
Coghlan to Martin & Co.: April 7. IS6O, Martin & Co. to 
Coghlan: April S, 1S6. Coghlan to Martin & Co.: April 
M3 and 14. 1869, Martin & Co. to Coehtan.) (BP. 60, fol. 
Loo: pp. 60. tol. 1o6; p. 61, fol. 157; p. 61, fol. 158: pp. 
69 and 61, tols. 154, 150, 156, 157, 158.) 

And on that day, loth April, 1869, when Martin & Co. 
presented the bonds to collect the interest, there was 
Written on ened bored, its hefore stated, “ Paid —_—_— divi- 
dend, due July 1, 1565, as if it had been exchanged for 
a new bond: and so the receipts continued to be given. 


(See copies of bonds.) , 
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ARGUMENT. 


There is no dispute as to the legal proposition that 
after the maturity of the bonds on January 1, 1866, the 
defendant became liable for interest at the tewal rate, and 
that only ; or for such rate of interest as the parties may 
have agreed to. 

The appellant’s contention, however, is that it was the 
legal rate of South Carolina, and that the payments of 
Interest made were merely partial payments made on ac- 
count. 

The appellee submits the general proposition that this 
is essentially an English contract, and that the lex loci 
contracts Must govern, and that the proof shows not 
merely a condition of things from which the court must 
infer a contract, but the evidence establishes a contract 
to accept and treat the eight semi-annual payments as 
funded and to receive five per cent. Interest on the whole, 
Which has been done for thirteen Vears, 

It is laboriously argued for the appellant that the ques- 
tion whether the rate of interest after maturity, when the 
contract is silent in relation thereto, is an Opel question; 
and it is urged that “the place where the mcnev is used ” 


SH deciding factor upon that Issue. 


The Law ofthe Place of Performance Governs. 


We submit that the adjudicated rule is that “interest is 
to be paid on contracts according to the law of the place 
where they are to be performed; where interest is ex- 
pressly or impliedly to be paid.” 

In Andrews vs. Pond (15 Pot. 7S), the suit was on a 
bill of exchange drawn in New York and pavable in 
Mobile, Alabama, on whieh ten percent. had been added 
as exchange. It was a question whether this was not 
a cover for usurious interest, and it became material 


1U 


Whether the contract was governed by the laws of one 
State or the other: for if by those of New York, they 


made void an instrument tainted withusury. Mr. Chief 


Justice Taney, delivering the opinion of the court, said: 


“The general principle in relation to contracts made 
In one place to be executed in another is well settled. 
They are to be governed by the law of the place of perform- 
(Lice, 


This rule is quoted with approval by this court in the 
recent case of Scotland County vs. Phill (182 UC. 8., 117). 
The coupons in the suit and the bonds to which they be- 
longed were issued by a County of Missouri and made 
pavaole at the Farmers’ Loan and Trust Company in the 
city of New York, and this court, speaking by Mr. Jus- 
tice Harlan, held thatinasuit in Missouri the New York 
rate of Interest governed upon the past-due coupons up 


to the time of judgement, and that thereafter the rate of 


interest of Missourt attached upon the judgement rendered. 
And this was clearly upon the principle that interest 
from maturity to Judgment was of the substance of the 
obligation anil depends Upon the law of the contract as 
of the place of performance : Whilst interest after judg- 


ment isa part ofthe remedy depending upon the law of 


the forum. 

In U.S. Mortgage Co, vs. Sperry (158 U.S., 336), money 
was loaned in Illinois at a higher rate of interest than is 
authorized in New York, and by a corporation of the lat- 
ter State expressly prohibited by its charter from lending 
money “at arate of interest exceeding the legal rate,” 
and you held that the legal rate referred to in the charter 
is the rate established by the law of the place where the 
contract of loan is meade, and you say that this view is sup- 
ported by those decisions in New York which hold in re- 
spect to loans made in other States, that the rate of inter- 
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est allowed by the State where the contract of loan ts 
made will be respected by the courts of New York. 
Then undoubtedly if the courts of New York, notwith- 
standing a contract Is usurious ender New York laws, will 
uphold it on the ground that it is lawful where contract 
of loan was made, surely it must upon the same principle 
enforce the rate of Interest of the State where the loan- 
contract was made after the loan has matured. In this 
cause Vou followed the law of the State “ where the con- 
tract of loan was made,” and refused to allow any interest 
on the past-due coupons. 

“The law of the place where a contract Is made LoV- 
erns its nature, obligation, and interpretation unless it 
appears that the parties when entering Into the contract 
Intended to be bone Dy the law of some other country. 
This is the rule laid down by this court in the Liverpool 
and Great Western Steam Co. vs. Phoenix Insurance Co. 
(129 ULS., 397) after a most careful consideration of the 
ruthorities, both Enelish and American. 

ln Peyton vs. Heinekin (151 U.S. appendix et) a suit 
had been brought in the United States circuit court for 
‘Teniuessee Capron a contract of a comunission merchant in 
New York to sell flour fora Tennessee custoiner to repay 
advances “ with colmnission and interest out of the sales, 
the rate of interest Is to be determined hy the laws of 
New York. the plitee of /' rforneince. 

Ona promise to pay money the place at which the pay- 
ment is to be Made is thieit of thee jit Pore nce (Law Rep. 
1G. P., 3840; 22 Wend. 215; 32 Vt, 361; 1 W. BL, 234, 
256, 208: 5 Saw., 32:1 Q. B45: 5 MeLean, 445). Thus 
a bill drawn in one country and payable in another can be 
discharged in the money of (he latter on/y (1 Car. & P., 256; 
2 Beav., 252). 

Chancellor Kent says (2 Com., 460) that if “ money be 
pavable at a given time ina different territory, and there 
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be default: in payment, the inw of the place of payment 
reeulates the allowaice of interest, for the default: arises 
there.” This is also the trend of Mnelish decisions (see 
Copper vs. Earl of Waldegrave, 2 Beavan, 282). 

edwards (1) Bills anil Promissory Notes, i] 4: W here 
anote is expressly made pavable in another State the 


partics are supposed to have lisa reference to the law ot 


the place where pavinieil isto be miecde, A note drawn 
pavable with interest ina particular state bears the rate 
of interest established by law at the place of payment (see 
Smith vs. Smith, 2 Joluw., 235: Hasford vs. Nichols, 1 
Paige Ch., 220). 


Idem., T19: Where interest is not recoverable on a 
contract by virtue of any express stipulation contaimed im 
the instrument, but is allowed by way of damages for 
delay ino making payment, the law of the place of per- 
formance silently furnishes the rule of compensation 
(Story Contiict of Laws, 296). Ordinarily the rate of in- 
terest established at the place of payvinrent mndicates most 
accurately the measure of dames arising from the de- 
fault (see Pecks vs. Mavo, 14 Vt, 35). 

Idem., 722: In an action on a foreign contract, such as 
a hote pavable in another State, the foreign interest 1s to 
be calculated on it until the day of recovery ; ailer that it 
bears Interest under the law of the State where judgment 
is cniered (see Peacock vs. Banks, 1 Minor, 387: Cooper 
vs. Sandtord, 4 Yerger, 452). 


Robison es. Bland, 2 Barr, L077. A bill of exchange 
drawn tn France tor money lent there payable in England 
bears Luglish interest. The same rule is followed in this 
country (4 Johns., 255; 2 ad., 235; 3 id. 268; 2 John. 


Cas., 300 ). 


Parties contracting inoa State whose laws make void a 
promise to pay more than a certain rate of interest may 
there lawfally bargain for more pavable In another State 
where the higher rate is lawlul(i2 Wall, 226; 5 Coldw., 
497; 1 Smr& N., 176: 5 Heisk., 14, 16; 22 La. An. 418; 
| Wal. 295: 7 Paige, 615: 7 Jones N. C., 506; 20 Ind., 
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158: 22 lowa, 194; 21 Wis. 540: 11 Sine & ML, 140; 2 
MeAr., 371; 938 U.S., 344). 


The notes were given In Louisiana, but were made 
payable and indorsed in Mississippi; consequently they 
are governed by the law of Missixsippi. “The law oi the 
nlace where a coutrael is lo he pe ‘formed, and hol the place 
where it was executed, applies” (Brabston es. Gibson, 
llow., 277). 


See Wharton’s Conflict of Laws, Sec. 505; Story's 
Conthet of Laws, Sees. 280, 201-7: Rorer on 
Interstate Law, 51,65: Dickinson vs. Edwards, 
77 N. Y2, O75. 

Detendant being indebted to plaintith, gave bond for 
the amount in sterling to be paid in Ireland.  //eld that 
the debt was due and pavable in British sterling, but to 
earry [rish interest where payable (Bushiby es. Camac, 4 
Wash., 206). 


Ina suit on bonds issued by a Canadian corporation, 
pavable in New York: //ed/d that New York is the place 
of performance, and that the contract is governed by 
New York law (Gebhard es. Canada Southern Railway, 
i7 Blatel., 417). 


Where bills of exchange pavable in Lomaon are ae- 
cepted on promise to provide funds there for pawment, the 
contract Is governed by the lawol Muolanad as lo obligation, 
rate of interest and rule of computation (baimbridge es. 


Wileoceks, Bald., 537). 


Where il dlelt is pavalble at a certain {ime nid place 
the rite of interest Is to bye revalated hy the law of ihe 
place where pavable (Tluss es. Kempt, LO Ben, bed). 


Bills were drawn in Augusta, Greorgia, on Charleston, 
South Carolina, and this court held that they were drawn 
with reference to South Carolina “forthe execution of the 
contract” and were “entitled to South Carolina interest ” 
(Bovee vs. Edwards, 4 Pet., 125). 


In Bank vs. Daniel (12 Pet., 55) a bill was drawn and 
accepted in Kentucky but pavable at oa bunk in New 
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Orleans, and this court held that “the place of payment 
being within a jurisdiction foreign to Kentucky, sub- 


jected the acceptor to the performance of the contract P 
according to the laws of Louisiana.” 

As these bonds and coupons payable to bearer have tie 
legal incidents of commercial paper, they carry interest after 
maturity just as commercial paper does and upon the 
same principles and for the same reason. Then the rate 
of interest which they carry after maturity must be fixed 
in the same manner. In the leading case of Gelpcke vs. 
Dubuque (1 Wall., POG) you said that a party recovering 
on coupons “will be entitled tothe amount of them, with 
Interest and exchange at the place where by their terms 
they were made payable” And in Pana vs. Bowler (107. 
U.8.,529) vou said “the coupons after their maturity bore 


interest at the rate fixed by the law of the place where 
39 ‘ 

they Were payable,’ e 
Instead of being an open question, this seems to be | 


absolutely res judicata, in express terms and upon well- 
settled principies. This rule must apply to bonds and 
coupons payable in pounds sterling at a banking house 
in London, England. 


“The time, manner, and circumstances of presentation 
for acceptance or protest, the vate of mterest when this is 
not specified in the bill (Young vs. Tarris, 14 B. Mon., 
596; Parry es. Ainsworth, 22 Barb, 118) are points con- 
nected with the payment of the bill, and are also in- 
stances to illustrate the meaning of the rule that the place 
of perfornianes LOVCTIS the bilh” 

Scudder vs. Union National Bank, 91 U.S., 412. 


It is somewhat curious that my friends make a quota- 
tion from this case (on page 26 of their brief). An ex- 
amination of the opinion of Justice Hunt, however, will 
expressly show that in the quotation he is speaking exelu- 
sively of the ACCOPHANCE, anil We do hot question the pProp- 
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osition that in questions as to sufficiency of the acceptance the 
law of the expected place of performance, should there 
be a difference, vields to the lex ford and the lex loet con- 
tractus. This and the extract from Wheaton on Con- 
flictof Laws and copied supra (and also in my friends’ brief) 
are exactly upon the point of the distinction drawn by 
Justice Hunt, viz., that questions as to the acceptance are 
governed by the law of the place of acceptance, and that 
questions as to performance are governed hy the law of 
the place of performance. 

The first case cited by my friends under this quotation 
is Miller vs. Tiffany (1 Wall, 510). This was a bill in 
equity filed in Indiana to foreclose a mortgage made in 
Indiana tosecure a note pavable in Olio, for vor xls bought 
in New York, with a higher rate of interest than was 
lawful in either Indiana or New York. ‘The defense was 
usury, and Mr. Justice Swayne, speaking for vou, rejected 
the defense on the eXpress ground that the contract is 
governed by the law of the place of performance, and he 
quotes as authority therefor from the cases of Andrews 
vs. Pond (15) Pet., 7S) and Chapman es. Robertson (6 
Paige, 634), both of which are also cited by lily friends. 

[ desire in this connection to invite special attention 
tothe following extract from Wheaton copied on page 
26 of appellant's brief. It is quoted with approval in the 
above cited case of Seudder vs. The Union National 


Bank: 


“| lieations in respect to the mode of their solemniza- 
tion, are subject to the rule locus regit actum, in respect to 
their Interpretation to the lex loci coutractus, in respect to 
the mode of their jp PPOrniance to the law of the place of their 
performance. But the ler fori determines when and how 
such laws when foreign are to be adopted, and in all 
cases not specified above supplies the applicatory Jaw.” 

Wheaton, Conflict of Laws, Sec. 401. 
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On page 27 of appellant’s brief is the following: 

“So ifa note payable in) New York be given in the 
State of [linois for money there lent, reserving ten per 
cent. interest, which is legal in that State, the note 1s 
valid, although but seven per cent. interest is allowed by 
the laws of the former State.” 

Miller vs. Tiffany, 1 Wall, 510; 
Depeau vs. [umphrey, 20 How., 17; 
Chapman es. Robertson, 6 Paige, 654; 
Andrews vs. Pond, 15 Pet., 65. 


This extract is correctly quoted from the opinion in 
Seudder vs. Union National Bank, but clearly there 1s 
some mistake about it. That case does not involve the 
question stated in what is quoted, nor does either the 
‘vase Of Miller es. Tiffany or Andrews vs. Pond, both 
whereof I have quoted herein. Both Chapman rs. Rob- 
ertson (6 Paige, 627) and Depeau vs. Humphrey (20 
Martin, La. 1) (there is no such case in 20 Tow.) as 
well as Andrews vs. Pond are referred to in a note to 2 
Parsons on Contracts, oS4, and it is perfectly evident that 
they only decide “thatif the interest allowable at the 
place of payment be larger than that where the note is 
made or the bill is drawn, the parties may stipulate for 
the higher rate of interest.” And Parsons adds: “ But if 
no interest be expressed, then the interest will be meas- 
ured by the law of the place where the note is payable.” 
And he quotes from the opinion of Justice Redfield) in 
Peck vs. Mayo (4 Vt, 55): “If the contract so entered 
into (In one country to be performed in another) stipulated 
for interest venerally, it shall be the rate af the place of pay- 
ment,” untess it appears they intended to contract differ- 
ently; and “ifthe contract be entered into for money 
payable at a place at a day certain and no interest be 
stipulated, and payment be delayed, interest by way of 
damages shall be allowed according to the law of the place 


of payment.” lt is unquestionably “interest by way of 
damages” that appellant is now entitled to have. 

On page 589 Parsons, writing of contracts made In one 
place to be performed in another, says: “ Then, in gen- 
eral, although perhaps not always and for ail purposes, 
the place of payment or performance is the place of con 
tract.” The illustration he uses is a note made in New 
York payable at Boston, and he says: “It must, wherever 
signed, conform to the laws of Massachusetts m_re- 
spect of interest, and would therefore be usurious there 
if it bore more than six per cent., although not usurious 
at New York, where it was made.” Among the authort- 
ties cited in support of this are Andrews vs. Pond, which 
we have just examined, and Robinson evs. Bland (2 Burr., 
1077), in which Lord Mansfield savs as to a bill of ex- 
change drawn in France upon the drawer: “The law of 
the place [meaning France] can never be the rule where 
the transaction ix entered into with an express view to the 
law of another country as the rule by which it is to be 
governed.” 

Appellant places so much stress upon the case of God- 
dard vs. Foster (17 Wall, 143) that he twice cites it. 
But an examination of the elaborate opinion by Mr. 
Justice Clifford shows that it relates almost exclusively to 
other questions and that all which relates at all to inter- 
est is embraced in the following paragraph, from which 
it is apparent that the rule of the /e fore voverns solely 
because no rate was fixed mn the contract and no place 


de signated for thie jp rrornianece of thre Aree ie wt: 


= Beyond all question the plaitil was entitled to 
interest from the commencement of the suit, and it Is not 
perceived that there is any error in the rule preseribed 
as to the rate, as it is the rule of the /ex foré, especially as 
no rate is fixed in the contract and uo place designated 
for its performance.” 
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The necessary logical inference is, that if there had 
been a “place designated for its performance,” then the 
rule of the fee fori would not have been applicable. 

In Cox vs. United States (6 Pet., 203), a suit on the ofh- 
cial bond of a navy agent, this court cites this decision of 
Lord Manstield, and says: 


“The general rule on this subject is well settled ; that 
the law of the place where the contract Is made, and not 
where the action is brought, is to govern in expounding 
and enforcing the contract unless the parties have a view 
to its being executed elsewhere, in whieh case it is to be 
governed according to the law of the place where it 1s to 
be executed.” 

[In his elaborate consideration of the judiciary act Mr. 
Chief Justice Marshall said as to section 54, that it “is 
the recognition of universal law: the principle that im 
every forum a contract is governed by the law witha 
view to which it is made.” (Wayman vs. Southard, 10 
Wheat., 48.) This case is cited and this principle in this 
language adopted in the case of Pritchard vs. Norton 
(106 U.S... 156) as follows: 


“The phrase ‘ler loet contractus’ is used ina double sense 
to mean sometimes the law of aplace where a contract is 
entered into, sometimes that of the place of pcrformance, 
And where it Is employed to clescribe the law of the seat 
of the obligation it is on that account confusing. The 
law we are in search of, which is to decide upon the na- 
ture, interpretation, and validity of the engagement in 
question, is that which the parties have cither expressly 
or presumptively Incorporated into their contract as con- 
stituting its obligation. It has hot been better deseritbed 
than it was incidentally by Chief Justice Marshall in 
Wayman vs. Southard.” 


In Pritehard vs. Norris is illustrated the thorough work 
and the wonderful discriminating analysis of the lamented 
justice who wrote it. [ beg to refer especially to this 
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case, where all the leading authorities—English and 
American, State and Federal—are considered, and I need 
not trespass on you with other citation. 


Mr. Coghlan’s Alleged Ignorance. 

There is a strenuous effort to make this appear to be a 
case in Which the appellant has acted in ignorance—igno- 
rance of the facts, but especially of the law, and more 
particularly that his rights rest upon his ignorance of a 
foreign law. The appellant, a gentleman “ who is neither 
a lawyer nora business man.” This position of ignor- 
ance of the law is attempted to be built up by the in- 
competent evidence of the correspondence between the 
appellant and his agents, Martin & Co., no notice or 
knowledge whereof was in any wise brought home to the 
appellee. But let us see the actual outcome of the facts: 

The endorsement on the bonds, to-wit: “Paid on this 
bond €  asif it had been exchanged for a new bond,” 
is explained as follows (fol. 187, p. 74): 

Mr. Wilson, the Treasurer of the company, says (p. 38): 
“'Phe seven COUPONS Ob the bonds, tovether with in- 
terest due July Ist, 1S66, made £100 interest om the £500 
bonds, and £90 interest on the £250 bonds, and that “the 
aitempt to make the exchange of the bonds guaranteed 
by the State Was not in all cases carried out” (fol. 186, 
}). i). fh the eases exchanged the £500 was converted 
Into £600, and the €250 inte C300. 

Mr. Burdell, the hook keeper, (}?. 1), vives a similar 
explanation, and says that to the parties who exchanged 
bonds similar to complainant’s new bonds for £600 were 
given, drawing five per cent. interest. Those to whom 
the new bonds had not been given keeping the old bend 
with the indorsement as above, that Is, “pe if exchanged 
for a new bond” (fol. 191, p. 76) 

These facts show that Coghlan elther contracted to take 
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interest at five per cent., as if the bonds had been ex- 
changed for new bonds, or to continue and extend the 
contract rate at five per cent. on the old bonds, capital- 
izing the unpaid coupons and the six months’ interest 
due July, 1866, equivalent in all to eight coupons, mak- 
ing the principal of the bonds £600 and £500° respec- 
tively. 

But still further: 

On March 30, 1869, Coghlan asks Martin & Co. to favor 
him with a copy of the new bond with the guaranty of 
the State, and on the same day Martin & Co. write him that 
Dent, Palmer & Co. can not give a copy, having none in 
their office, and that Dent, Palmer & Co. say they can 
not guarantee that the bonds to be issued hereafter shall 
be the same as those issued up to this time. The next 
day, March. 51, Coghlan writes his agent: “IT have been 
informed right that the State is unableat present to give 
the guarantee to the new bonds. This makes it important 
that IL should do nothing thal would afject my protest of the old 
bonds, SO if accepting lhe interest now ofiered would da SO, 
dowt apply for it, but otherwise should of course be glad to have 
ag 

On March 51 Martin & Co. write Coghlan: “ Dent, 
Palmer & Co. do not think by receiving the dividend de- 
clared on the new bonds you will affect protest on the old 
ones: but as they are merely agents for the State we 
should say it Was more a lawyer's question.” 

Now this does not look like the course of the factitious 
ignoramius attempted to be built up and presented in the 
argument of this case. 

Mr. Coghlan desired to avoid any prejudice to the pro- 
test of his original bonds. fle wanted his interest, but 
he did not propose 1 any Wise to Iypauir lis se curity in 
the State's cndorsement of his new Louisville, Cinein- 


nati and Charleston Ry Lt. bonds by taking any new 


—_ 


21 


South Carolina R. Re bonds. tle consulted tis solicitor. 
After his solicitors eX pression of opinion that recely- 
ing a dividend on his bonds would not interfere with lis 
riglit to receive the overdue ones, and a letter from 
Martin & Co. to him to the eflect that Baring Bros. de- 
cline to have anvthing to do with enlorcing payment 
against a State because it could not be done, appellant 
expresses the hope to his agents, Martin & Co., that they 
have applied forthe arrears of interest and bonds, and on 
April 18, 1860, Martin & Co. notify him that they have 
received and credited his account with the half year's 
dividend on the South Carolina ratlroad bonds. (See 
letters—April 5, 1860, Martin & Co. to Coghlan: April 
5, 1869, Coghlan to Martin & Coo: April 7, 1869, Martin 
& Co. to Coghlan; April S, 1S69. Coghlan to Martin & 
(o.: April bo and L4, S60, Martin & Co. to Coghlan.) 
And on that day, April 13, IS6O. when Martin & Co. 
presented the bonds to collect the interest there was written 
on each bond. as before stated. Paid dividend, 


due July 1, PS6S, as if it had been exchanged for a new 


bone 
Prom the Ist January, IS66, to 28th August, DSS0, a 


: anil sO) the receipts continu | to ly oly Ml. 


period of more than fourteen vears, Mr. Coghlan failed to 
make any demand for interest at the rate of seven per 
cont. 

Thus he etfected a“ straddle.” Ife retained the origi- 
nal endorsement unimpaired, about which le was par- 
ticularly solicitous, and he vol lis Present interest, as he 
was desirous of doting, and he was paid five per cent. 
which deliberately and with full knowledge of the frets 
he was perfectly willing to receive. The acquiesced in 
and continued to accept and act upon this arrangement 
for thirteen VOeaurs, And Mr. ¢ ‘oul lan, Who manifests con- 
siderable versatility ino testifving as well as in changing 
his attorneys, is not heard to make monn until after he 
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had filed and withdrawn his petition, which was offered 
In evidence (R.,p. 75, £196) and after the receiver had 
been appointed in 1878, when he wanted seven per cent. 
(R., 76, f. 192.) 

The appellant’s caution in this whole business is con- 
spicuous, but that he freely accepted the rate of interest 
and that his anxiety was confined to the danger of re- 
leasing the State’s guaranty is further shown. 

By his protest against the State, and’ 
sv hus petition filed in this court, where he says: 

“Tn 1868 the company sent a special agent to propose 
a fresh arrangement of the debt, to substitute other bonds 
of the company for the bonds which had the endorsement 


of the State, and tm their circular state that the efleet of 


the exchange would be to relinquish the guaranty of the 
State for the principal and interest of the bonds. That 
he declined to surrender his bonds and so relinquish the 
guarantee of the State; and that the railroad company 
has since from time to time paid the imtercst die on these 
hounds frou July Ist, ISGS to July Ist, ISTO." 


Martin & Co. held the bonds and collected the interest 
for Coghlan, notified Coghlan that they lad reeeived his 
interest, and that it consisted of five per cent. on his bonds 
and the capitalized overdue interest (ht. 16, £159). 

Mr. Coghlan in his petition tiled Mareh 18, SSO, in this 
court, Which was prepared and signed by him, states: 
“And the railroad company has since from time to time 
paid the interest due on these bonds from July 1, 1SGS8, 
to July, S797 CR. 79, f 19s). 

In his letter to Mr. Fisher of September 13, 1879, he 
calls attention to the seren coupons attached to his 
bonds and the overdue bonds, and furnishes Mr Fisher 
with a copy of the guaranty of the State. Tle does not 
complain of the rate of tuterest, but still harps on the State 


guaranty. 
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Dent, Palmer & Co. wrote Martin & Co. that they were 
ready to pay appellant's Interest,and appellant was ap- 
prehensive that the receipt of interest (Now, why? Clearly 
because it wasto be five per cont.) “would atleet my protest 
of the old bond,” and this evidently is what he wrote about 
to Martin & Co. on the same dav, and it was not whether 
“the receipt of the Juiv, 1868, dividends will commit me 


in any way,” as stated in his brief. 


An Executed Contract. 

But it is immaterial what the appellant thought or 
savs he thought: immaterial what Martin & Co. wrote him 
theiropinion was,and equally so what Martin & Co. wrote 
appellant that Dent, Palmer & Co. thought. Its soltei- 
tor wrote him “it wont affect vour right to recover the 
overdue ones — (howeds thes Were writing bout). The 
fundamental question ts not what appellant wrote Martin 
& Co... but what he really endorsed on the bonds. “Phra 
writing speaks for itself That needs no interpreter. 
It ix “paidion this bond £15, half vears dividend due,” 
ete, ‘as tf it had been exchanged foranew bond.” Phat ts 
auexecuted contract. It is free from ambiguitv. It is 
clear and explicit. Tt is an entirety and speaks for itself. 
lt isa receipt for €lo—n good consideration certainly—for 
a“ half vearsdividend.” Tt tells its own storv, and the 
Whole of it. Nothing can be aelelod to dt. lt is absolutely 
clear that the appellant fully understood this at the time, 
for on April 15, bs60, Martin & Co. write to him (RL, 61, 
f. LoS): “We have received and credited Vvour account with 
CLT o.1O, be ing half yours dividend on your SS. (Carolina 
Railway bonds.” And the next day in explanation they 
write him further: © The €175.10 consists of 5 por cent. 
on your £6,000 bonds for one-half vear and one-fifth of 
the interest which Is due to Vou on thie caputaliced sree rue 


interest.’ 
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His own testimony and the whole correspondence shows 
that Mr. Coghlan’s reason for not surrendering the old 
bonds in exchange for the new ones was that he did not 
wish to give up the State’s original guarantee on the orig- 
inal obligation. Ile had protested the State for non- 
payment, and was nervously apprehensive about Impair- 
ing the validity of that protest. But he receipted for the 
interest is if if had been exchanged for anew honda. 
Those words clearly had a well-defined and well-under- 
stood meaning. The original bonds matured July 1, 
1866, and the new bonds were prepared and dated “July 
2, 1866,” because the first day came on Sunday, but it 
Was apprehended that the constitution then of foree did 
not empower the State to guarantee the bonds. Mr, 
Coghlan says (f. 197): 

“In the vear 1868 the S.C. Ry. Co. sent a special agent 
to this COUNTPY lo propose a fresh arrangement of the 
debt., viz., to <ubstitute other bonds of the COMPANY lor 
the bonds which had the endorsement of the State of 
South Carolina, and in thetr cirentlar state that the efTect 
of the exchange would be to relinquish the guarantee of 
the State of South Carolina for the principal and 
interest.” 


He further states in the next folio “that your peti- 
tioner declined to surrender. hits bonds and se relinquish 
the quarantee of the said State” But he SaVs also that the 
defendant “has since from time to time paid the interest 
due on these bonds from July Ist, 1S68,to July Ist, 1879,” 
and his receipts show upon calculation that this was on 
the basis of five per cent. upon the principal of the bonds 
and the last seven coupons and the semi-annual interest 
due July 1, 1866, making £100 on the £500 and £50 on 
the £250, capitalized into £600 and £500) respectively; 


just exactly as the treasurer, Mr. Wilson, testifies was done 


in theexchangeofthe bonds. Inaddition tothe inevitable 


2D 
conclusion which must be reached from these simple facts 
comes the executed endorsement cf Mr. Coghlan’s receipt 
for £15 onthe £600 bonds and £7.108 on the £300 bonds 
for half-vearly dividend “as if it had been exchanged for 
a new bond.” 

[lere, then, is a new and express contract to fund the 
eight semi-annual payments accepting five per cent. inter- 
est thereon, but retaining the security of lis original bond 
with the State’s guarantee and preserving the integrity 
and benefit of his formal protest against the State; and 
this arrangement he has aequiesced and coneurred in 
from April 15,1869, until this ungracious suit was brought 
August 28, 1S80.) The purchasers of the property under 
the foreclosure of the mortgage of July, ISGS, took it 
subject to the lien of the appellant’s mortgage-bond, but 
only subject to that hen as modified by his dealings 
therewith and his express contract endorsed upon the 
bonds, and their rights can not be ignored. 

Now, having preserved his purpose of retaining his 
original bond to secure the guaranty of the State and 
still necepted the imterest “due July 1, ISGS, as if it lieved 
heen exchanged fora new bond,” the plaintiti in’ error 
must be regarded as having received the new bonds of 
the company in the place of his original ones as of the 
date of that recelpt— A pri is, 1869. Tle can not ESCAPE 
that position. [lis suit andall of this litigation, inelud- 
ing his appeal, is merely a speculatory effort to avoid 
that logical result, which is the true legal effeet, of his 
own agreement and his own writings, not only signed on 
the bonds and signed in his receipts to Fisher, the re- 
ceiver, but shown by his own testimony and his verified 
petition. He is now, as it were, betting on the chances 
of the uncertainty of judicial decision. Tle puts up a 
small stake in the expense of the litigation, for his un- 
needed capital is secured and ts drawing five per cent., the 
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most he could get for it at home, whilst the amount he 


will get if he wins is very large. He is the only one of 


these bondholders, foreign or domestic, who can not 
be satisfied. 

By the very terms of the new bond, which he, by his 
receipts agreed to accept in exchange for his old ones, the 
pound sterling is fixed to be paid in currency of the United 
States at the rate of $4.44 and four-ninths, yet he clamors 
for the exchange at the current rate, which would buy a 
sight bill on London. In the language of the decree you 
are asked to reverse, “he consented to receive, and in fact 
did receive, payment of semi-annual instalments of in- 
terest precisely as if he had made the exchange—that is 
to say, he received on each £250 bond interest as if it 
were a £300 bond, and on each £500 bond he received 
interest as if it were a £600 bond.” 

Interest for January and July, 1867, and 
January, 1868. 


The Second Assignment is that the court erred in not 
ordering the interest or coupons of above date, “which 
were not capitalized, to be paid with interest, from those 
respective dates to the date of the decree of 2d November, 
1887.” 

And on page 27. folio 105, of the appellant’s brief is 
the following: 


“As vo THE THuree Covcvons [IGNorED BY THE CrrcuUIT 
Decker. These coupons are still attached to the bonds 


in the hands of the appellant, who is also the holder of 


the bonds. That they are not barred by time was not 
questioned. Nor are they. They became due January 
and July, 1867, and Ist January, 1868. This suit was 


begun on the dth April, ISSL. | Twenty vears is the bar 


to the bonds in South Carolina.” 
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Of course this is an erroneous slip of the pen of counsel. 

The printed reproduction of the photograph of the 
bonds conclusively shows that there are no such coupons 
upon it. In the nature of things there could not be since 
the bonds matured July 1, 1866, and no one ever heard 
of coupons on bonds for the payment of interest after 
their maturity. 

We do not contend that this claim for interest due at 
the three periods named ts barred by the statute of limi- 
tations, but it is a stale claim. 

It isa very singular fact that no reference is made in the 
decree to the interest for these three periods of six months. 
If it had been a matter discussed or relied upon or claimed 
below, it Is quite impossible to SUpPpose that some mention 
would not havebeen made of it in some one of the several 
deereesin the cause. If it had been simply overlooked the 
calling of it to the attention of the court would have in- 
sured an amendment of some kind of the decree in rela- 
tion to it. Our contention is that an absolute presump- 
tion of payment would arise from the facts in the record ; 
but even if such presumption did not arise, that as a 
mater of both law and faet it was embraced in the agree- 
ment of April 15, 1869, expressed in the receipts for the 
“half-vear’s dividend due Ist of July, USGS, as if it had 
heen eechanged for am pew hond It Is patent from this 
plirascology that either these three instalments were paid 
or else settled in this agreement. 

The appellant received, and continued from time to time 
to receipt in the same manner for, the accruing interest 
up to and including July 1, 1880, and up to January 10, 
ISSO, not a word by way of demand of this interest was 
ever made. [t is not a question of the statute of limita- 
tions, but of interposing this stale claim under these cir- 
cumstances as against the intervening and subsequent 
rights of the purchasers of this property. 
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But again, as appears at page 81 of the record,on July 
2, 1879, the appellant’s agent, Mr. Martin, receipted the 
receiver for £180 sterling ,“ being interest duc July 1, 1878, 
and January 1, 1579, on (12) bonds of the L. C.& C. R.R. | 
| Co. of £250 each, with eight overdue coupons [Note: We 
: have shown there were seven coupons and the instalment 
due July, 1866.] attached, representing three hundred 


pounds sterling.” On the same day another receipt for 
the same number of pounds for interest on the same dates 
| on six £500 bonds “ with eight overdue coupons attached, 
| representing six hundred pounds sterling.” On February 
4, 1880, appellant personally receipts for the interest due 
: July 1, 1879, on the £500 bonds “with eight overdue 
coupons attached, representing six hundred pounds ster- 
ling.” These receipts are as silent as the decrees of the 
court in regard to these alleged unpaid coupons or instal- 
ments of interest. And why? For the manifest reason - 
that when the appellant agreed on April 13, 1869, to cap- 
italize the seven remaining unpaid coupons and one instal- 
ment of unpaid interest, and to do so as af that old bond 
“had been exchanged for a new bond,” he made anew con- 
tract, and these three instalments were either paid or 
| agreed to be treated as paid. This demand for their pay- 
ment, first made in January, 1SSO,is an afterthought. In } 
January, 1550, a receiver was in charge of the property of 
the corporation, and in consequence of the other bond- 
holders having carried out in good faith the same arrange- ! 
ments which this appellant accepted, these are more assets 
wherewith to meet the responsibility. And the appellant, 
having abandoned the idea of looking to the State’s 
guaranty, is now looking to the assets of the company 
alone for the payment of Ins debt. The reason for re- 
taining the guarantee on the old bond exists no longer. 
The State’s guaranty is no longer appreciated, and “ it re- 
penteth him much ” that he las surrendered aught to re- 
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tain his old bond for that guaranty,and, seeing the differ- 
ence between hindsight and foresight, he fain would undo 
what he then for a good consideration deliberately did, 


and he is now speculating on the chances of the court’s 


supplementing lis Judgment. 
Wa. i. Eanrue, 
Altlorney for Defendant in Error. 
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The court will recall that it was stated by Appellants 


(Couns | gs neTreed bi fweenh coulsel as sultnitted tliat thie 


i ro 


lawful rate of interest in South Carolina is seven per 


cent, and in Enelaid five per cent. 


The Pound Sterling. 


Section 25965 of the RS. is the act of Mareh 5, 1873, 


and the proposition thataitshall fix the value of the pound 
sterling ina suit between parties over a cause of action 


dated in December, T5558, is unique. The act expressly 


purports to fix the yalue of the pound in a particular 


class of cases, viz., “inall payments by orto the Treasury,” 
and to certain coutracts “made after the tirst dav of Jan- 
unary, 1S7-b 

The “new bond” referred to m the imdorsement on 
the old State euarantecd beoniels, just ‘as i it had been 
exchanged for a new bond,” was clearly the new bonds 
proposed to be issuced by the COMMPARY under the hort- 
eave dated July 1, PS6s8, a few months prior to the first 
indorsement of tterest on the old bonds, which was 
April 13, 1869 Cecord, pp. TL ef seq.) 


fia that merigaee it Is xpressly stated (It., ise, « 32) 
that the protinre sterline shall “be estimated at S4.444.” 


‘9 
and to bear date of Januarv 1, 1S6S. 
ln tits j titton to the court Z.. i), f. 198) Appellant 


SiVs, * "Phil th the vear ISOS the Ss. ©, i. Ca. Senta special 


4] . : ; ‘ aa ‘ . 
avent to this COLUNUPS LO PPOpOse a fresh arrangement of 


the debt, viz. to substitute other bonds of the company 
lor the lone Which haved the lhiddorscement of the State of 
South Carolina. 

Clearly he knew all about the proposed arrangement, 
for hie bt ferred ce rete thre euarant (* @})} liis old bonds. 

As Appellant was retainme his old bonds solely on 
account of the unquestionable vuarantee ol the State 
snd Wis Ve ceiving thie biter =| thereon ania “on the capl- 
talized overdue Interest Just “as it had been exchanged 


ora new bond,” surely the pound sterling in it must be 
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valued as its value is fixed in the new bond. That 1s 


just what the Cireuit Court held. and tt is, P respectfully 


submit, free from: error. 
Mr. Coghlan’s Testimony. 


On page 4+ of the Supplemental Brief it is said that 
“Cooehlan’s view of the matter ts expressed on p. 102, 


(255, of the record 

“Tle thought he was receiving 6 per cent., which he 
thought the legal rate of tnterest in South Carolina, on 
overdue principal. 

Mr. Coghtan savs that ina letter (printed at that refer- 
ence) which he wrote on March SL, 1SS0, to his solicitor 
Mr. Corbin. But Mr. Coghlan was examined as a wit- 
ness with the deliberation of a deposition (}?. PS--)), bout 
he cloes not testify to any such explanation, thouedh he 
does testify (126) to having received * certain moneys 
on account of the aforesaid) bonds since their maturity. 
The amount of such monevs with the dates on whieh 
they were respectively paid respectively appear indorsed 
Lion the said bonds.” 

lt ix safer to make a statement ina letter than to tes- 
tify to if in a deposition. 

The statement tn this letter can not be reconciled with 
calculation of the amount of interest Indorsed as paid on 
the bonds first on April I>. IS6O, and Martin & Co's 
letter of same date (}>. Ol, f. 1d), “We have received ane 
credited your account with £175.10, be ine halt-yoars 
dividend on your s.C. Rv (not LC. & ©.) bonds,” hor 
with their letter of the next day in which thev refer to 
“the capitalized overdue interest.” 

Respectiully submitted. 

Wa. bk. Earce, 
Attorney for Appellee. 
1417 G STREET, 
Wasuincrox, D.C, 


No. 21. C. 
Unirep STATes OF AMERICA 
C500 st’y. ( Vignette.) C500 st’y. 
STATE OF SoutH CAROLINA. 
Five Per Cent. Loan. 


The Louisville, Cincinnati and Charleston Railroad Company, 
under the guarantee of the State of South Carolina, promise to pay 
to bearer five hundred pounds sterling, redeemable on the first day 
of January, one thousand eight hundred and sixty-six, and not before 
without the consent of the holder of this certificate. with interest 
thereon at the rate of five per cent. per annum frot the date hereof, 
the said interest to be paid semi-annually, on the first days of Jan- 
uary and July, on presenting the proper coupons for the same at the 
house of Paimers, Mackillop, Dent & Co., London, where the prin- 
cipal will also be redeemed on the surrender of this certificate. 

In witness whereof the said company has caused its cor- 
[seAL.]| porate seal to be hereunto affixed, at Charleston, this 3'st 
day of December, 1838. 
ROBT Y. WAYNE, President. 
E. H. EDWARDS, 


Sec’y & Treas’r. 


(Copy of Coupons Attached.) 


Louisville, Cincinnati and Charleston Railroad Company warrant 
No. 55, for £12 10s., being half-yearly interest on bond C, No. 21, 
pavable January Ist, 1866. 

£12 10s. EK. H. EDWARDS, Treas’r. 


Louisville, Cineinnati and Charleston Railroad Coinpany warrant 
No. 54, for £12 10s., being half-yearly interest on bond C, No. 21, 
payable July Ist, 1865. 

£12 10s. i. HW. EDWARDS, Treas’. 


Louisville, Cincinnati and Charleston Railroad Company warrant 
No. 58, for £12 10s., being half-yearly interest on bond ©, No. 21, 
payable January Ist, 1860. 

£12 10s. i. OW. EDWARDS, 7reas’r. 


Louisvilie, Cincinnati and Charleston Railroad Company warrant 
No. 52, for €12 10s., being half-yearly interest on bond C, No. 2!, 
payable July Ist, 1S64. 

£12 10s. Kk. IL. EDWARDS, Treasy 


2 
Louisville, Cincinnati and Charleston Railroad Company warrant 
No. 51, for £12 i0s., being half-yearly interest on bond C, No. 21, 
pavable January Ist, 1864. 
£12 10s, iE. WH. EDWARDS, Treas’r. 


Louisville, Cincinnati and Charleston Railroad Company warrant 
No. 50, for €12 10s., being half-yearly interest on bond C, No. 21, 
pavable July Ist, 165. 

€12 10s. Ee. AH. EDWARDS, Treas’ 


Louisville, Cincinnati and Charleston Railroad Company warrant 
No. 49, for €12 10s. being half-yearly interest on bond ©, No. 21, 
pavable January Ist, 1S65. 

£12 10s. i. HW. EDWARDS, Treas’r. 


(Written across the face as follows:) 


15 Aprit, 1560. 
Paid on this bond £15, half-year dividend, due 1 July, 1868, as if 
it had been exchanged for a new bond. 
For DENT, PALMER & CO. 
P. J. WOOD. 


15 Juniy, 1869. 
Paid a similar dividend to the above, due 1 January, L869. 
P. J. WOOD. 


23 AuG., 1869. 


Paid a similar dividend to the above, due | July, 1869. 


290 Jan’y, 1870 


Paid a similar dividend to the above, due 1 Jan’y, 1870. 
P. J. WOOD. 


(Endorsed on the back of bond as follows :) 


An act to lend the credit of the State to secure any loan whieh may 
be made by the Louisville, Cincinnati and Charleston Railroad 
Company, and for other purposes. 


Be it enacted by the senate and house of representatives, now 
met and sitting in General Assembly, and by the authority of 
the same, That the faith and funds of the State of South Carolina 
be, and the satae are hereby, pledged to secure the punetual 
payment of auy contract which shall be made for borrowing 
money by the Loutsviile, Cincinnati and Charleston Railroad 
Company from any person or persons, COMpany oF COMA Tes, 
corporation or Corporations, to any amount not exeeedine two 
millions of dollars, cither in the United States or in’ Europe : 
and when such contract or contracts shall be made by bond or 
bonds, certificate or certificates, or other instrament or instruments 
signed by the president of the said’ company, under its seal, and 
countersigned by the secretary thereof, it shall be the duty of the 
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comptroller general of this State to endorse thereon that the faith 
and funds of the State of South Carolina are pledged to the faithful 
performance of the said contract or contracts, both as it respects the 
punetual payment of the principal and of the interest, according to 
the terns of the said contract or contracts: Provided, that the interest 
to be received thereby and made payable thereon shall not exceed the 
rate of five per cent. per annum; and provided, also, that the eomp- 
troller general shall not endorse any such contraet uni five hun- 
dred thousand dollars shall be paid to the company on the stock 
thereof, in which event he shall pledge the funds and faith of the 
State for one million of dollars; and when five hundred thousand dol- 
lars more shall be paid tothe company on the stock thereof, the 
comptroller general shall pledge the funds and faith of the State for 
one other million of dollars. 

In the senate-house, the twentieth day of December, in the vear of 
our Lord one thousand eight hundred and thirty-seven, and in the 
sixty-second vear of the sovereignty and Independence of the United 
States of America. 

PATRICK NOBLE, 
President of the Senate. 
D. L. WARDLAW, 
Spx aker of thy Llouse of Representatives. 
‘The conditions of the above act having been faithfully complied 
with, I do hereby, for and in behalf of the State of South Carolina, 
endorse her guaranty on this bond forthe payment and redemption 
of the principal and interest of the same. 
WM. ED. HAYNE, 
Comptroller. 


(Endorsed on back of each coupon as follows): Payable at Messrs. 
Palmers, Mackillop, Dent & Co. 


(Written across the back as follows :) 
7 Jury, 1870. 
Paid on this bond €15, half-vear dividend, due 1 July, 1870, as if 
it had been exchanged for a new bond. 
For DENT, PALMERS CO. 
PJ. WOOD. 


9 Jan’y, S71. Do. do., due 1 Jan’y, i871. P. J. Wood. 
i July, i871. Do. do, due 1 July, 1871. W. Nyles. 
8 Anil, ‘i2. Do. do. i Jan’y, 72. FP. d. Wood. 
y A De, do.. | ly, 1S; 2. P Zz Wood. 

| Jan’ y, 1875. P. J. Wood 
. ly, 1873. P. J. Wood 
Io Jan’y. IST4. Do. do. 1 Jan’y, 1874. BP... Wood. 
SJuly, is74. Do. do. 1 July. IST. PL J. Wood. 
I Jan’y, i875. Do. do. 1 Jan’y, 1875. BP. J. Wood. 
oJuly, S75. Do. do. 1 July, 1875. BP. J. Wood. 
i Jan’y, 1876. Do. do., 1 Jan’y, 1876. P. J. Wood 


18 July, 1876. Do. do., 1 July, 1876. W. Berry. 
2 Jan., S77. Do. do., 1 Jan.. S77.) W. Berry. 
9 July, 1877. Do. do., 1 July, 1877. W. Berry. 
4 Jan’y, 1878. Do. do., 1 Jan’y, 1878. W. Berry. 


(Stamped on back as follows :) 


Paid £50 sterling, interest due July Ist, 1875, and January 1, 
1879, on this bond. 

Paid £15 sterling, interest due July 1, 187%, on this bond. 

Paid £15 sterling, interest dne January 1, 1880, on this bond. 

Paid £16 sterling, interest due July 1, 1880, on this bond. 


No. 28. C. 
Unitep STATES Or AMERICA. 
£250 st’g. ( Vignette.) £250 st’g. 
STATE OF SoutTH CAROLINA. 
Five Per Cent. Loan. 


The Louisville, Cincinnati and Charleston Railroad Company, 
under the guarantee of the State of South Carolina, promise to pay 
to bearer two hundred and fifty pounds sterling, redeemable on the 
first day of January, one thousand eight hundred and sixty-six, and 
not before without the consent of the holder of this certificate, with 
interest thereon at the rate of five per cent. per annum from the date 
hereof, the said interest to be paid semi-annually, on the first days of 
January and July, on presenting the proper coupons for the same at 
the house of Palmers, Mackillop, Dent & Co., London, where the 
principal will also be redeemed on the surrender of this certificate. 

In witness whereof the said company has caused its cor- 
[SEAL.] porate seal to be hereunto affixed, at Charleston, this dist 
dav of December, 1838. 
ROBT Y. WAYNE, President. 
Kk. H. EDWARDS, 


Sec’y & Treas’r. 
(Copy of Coupons Attached.) 


Louisville, Cincinnati and Charleston Railroad Company warrant 
No. 55, for £6 5s., being half-vearly interest on bond C, No. 28, 
payable January Ist, 1866. 

£6 Os, Ee. H. EDWARDS, 7Treas’r. 


Louisville, Cincinnati and Charleston Railroad Company warrant 
No. 54, for £6 5s., being balf-yearly interest on bond C, No. 28, 


payable July Ist, 1865. 
LG 5s. Kk. WH. EDWARDS, Treas’r. 


Louisville, Cincinnati and Charleston Railroad Company warrant 
No. 53, for £6 5s. being half-yearly interest on bond C, No. 2s, 


payable January Ist, 1865. 
£6 ds. EK. HW. EDWARDS, Treas. 


Louisville, Cincinnati and Charleston Railroad Company warrant 
No. 52, tor £6 5s., being half-yearly interest on bond C, No. 25, 
payable July Ist, 1S64. 

£6 5s. Kb. H. EDWARDS, Treas’r. 
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Louisville, Cincinnati and Charleston Railroad Company warrant 
No. 51, for £6 5s., being half-yearly interest on bond C, No. 28, 
payable January Ist, 1864. 

£6 Os. Kk. W. EDWARDS, Treas’r. 


Louisvilie, Cincinnati and Charleston Railroad Company warrant 
No. 50, for £6 5s., being half-vearly interest on bond C, No. 28, 
pavable July Ist, 186s. 

£0 Os. im. TW. EDWARDS, Treas’r. 


Louisville, Cincinnati and Charleston Railroad Company warrant 
No. 49, for £6 5s., being half-vearly interest on bond ©, No. 28, 
pavable January Ist, 1865. 

£5 Os. I. HW. EDWARDS, Treas’r. 


(Written across the face as follows :) 
td APRIL, 156%). 
Paid on this bond £7 10s., half-year dividend, due 1 July, 1868, as 
if it had been exchanged for a new bond. 
For DENT, PALMER & CO. 
P. J. WOOD. 


15 Juny, 1869. 
Paid a similar dividend to the above, due 1 January, 1869. 


P. J. WOOD. 


23 Aua., 1869. 
Paid a similar dividend to the above, due 1 July, i869. 
j P. J. Wi | »D. 


2) Jan’y, 1870. 
Paid a similar dividend to the above, due 1 Jan’y, 1870. 
P. J. WOOD. 


(Endorsed on the back of bond as follows :) 


An act to lend the credit of the State to secure any loan which may 
be made by the Louisville, Cincinnati and Charleston Railroad 
Company, and for other purposes. 


Be it enacted by the senate and house of representatives, now 
met and sitting in General Assembly, and by the authority of 
the same, That the faith and funds of the State of South Carolina 
be, and the same are hereby, pledged to secure the punetual 
payment of any contract which shall be made for borrowine 
money by the Louisville, Cincinnati and Charleston athena 
Company from any person Or persons, Company or com paltes, 
corporation or corporations, to anv amount not exceeding two 
millions of dollars, either in the United States or in Europe : 
and when such contract or contracts shall be made by boned oe 
bonds, certificate or certificates, or other instrament or instruments 
signed by the president of the said COMPAny, under its seal, ana 
countersigned by the secretary thereof, it shall be the duty of the 


- 
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comptroller general of this State to endorse thereon that the faith 
and funds of the State of South Carolina are pledged to the faithful 
performance of the said contract or contracts, both as it respects the 
punetual payment of the principal and of the interest, according to 
the terms of the said contract or contracts: Provided, that the interest 
to be received thereby and made payable thereon shall not exceed the 
rate of five per cent. per annum: and provided, also, that the eomp- 
troller general shall not endorse any such contract until five hun- 
dred thousand dollars shall be paid to the company on the stock 
thereof, in which event he shall pledge the funds and faith of the 
State for one million of dollars; and when five hundred thousand dol- 
lars more shall be paid tothe company on the stock thereof, the 
comptroller general shall pledge the funds and faith of the State for 
one other million of dollars. 

[In the senate-house, the twentieth day of December, in the vear of 
our Lord one thousand eight hundred and thirty-seven, and in the 
sixty-second vear of the sovereignty and Independence of the United 
States of America. 

PATRICK NOBLE, 
President of the Senate. 
D. L. WARDLAW, 
Speaker of the House of Representatives. 


The conditions of the above act having been faithfully complied 
with, I do hereby, for and in behalf of the State of South Carolina, 
endorse her guaranty on this bond forthe payment and redemption 
of the principal and interest of the same. 

WM. ED. HAYNE, 


Comptroller. 


(Endorsed on back of each coupon as follows): Payable at Messrs. 
Palmers, Mackijlop, Dent & Co. 


(Written across the back as follows :) 
7 Jury, 1870. 
Paid on this bond €7 10s., half-year dividend, due 1 July, 1870, 
as if it had been exchanged for a new bond. 
For DENT, PALMERS CO. 
PJ. WOOD. 


‘ Jan’y, IST1. Do. do., due I Jan’y, i871. P. J. Wood. 
i July, IS71. Do. do., due 1 July, 1871. W. Nyles. 
s Jan’y, ei 4 Do. do., | Jan’y, gs 4 ¥ ps Wood. 

9 July, IS72. Do. do. 1 July, S72.) BP. J. Wood. 

1) Jan’y, IS73. Do. do., 1 Jan’y, iSs73. P. J. Wood. 
7 July, S73. Do. do. 1 July, 1873. P. d. Wood. 

Io Jan'y, ISe-. [o. do., ] Jan’y, LSTA. r, d. Wood, 
S July, IS74. Do. do. 1 July, IS7h OP. J. Wood. 

| Jan’y, IST). [e. do., l Jan'v, IN7e. gl J. Wood. 
5 July, S75. Do. do. l July, 1875. BP. J. Wood, 

1 Jan’y, 1S76. Do. do., 1 Jan’y, 1876. P. J. Wood. 


§ 


18 July, 1876. Do. do., 1 July, 1876. W. Berry. 
2 Jan., 877. Do. do., 1 Jan. S77. W. Berry. 
9 July, 1877. Do. do., 1 July, 1877. W. Berry. 
{ Jan’y, 1878. Do. do., 1 Jan’y, 1878. W. Berry. 


(Stamped on back as follows :) 


Puid £15 sterling, interest due July Ist, 1878, and January 1, 
187), on this bond. 

Paid ¢7 10s. sterling, interest due July 1, 1879, on this bond. 

Paid £7 10s. sterling, interest due January 1, 1SS0, on this bond, 

Paid £7 10s. sterling, interest due July 1, 1880, on this bond. 


) 
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No. 90. 


SIMEON F. HALL, WILLIAM HALL, AND GEORGE \ 
STITT, PLAINTIFFs IN ERROR, 
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JOHN H. CORDELL AND WILLIAM F. DUNNICA. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1501. 


No. 90. 


SIMEON F. HALL, WILLIAM HALL, AND GEORGE 
STITT, PLAINTIFFS IN ERROR, 


vs. 


JOHN H. CORDELL AND WILLIAM F. DUNNICA. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
THE NORTHERN DISTRICT OF ILLINOIS. 
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Proof of service of citation . : t» 


SIMEON F. HALL ET AL. VS. JOHN H. CORDELL ET AL, l 


l Pleas in the circuit court of the United States for the north- 

ern district of Illinois, held at the United States court-rooms, 
in the city of Chieago, in the district aforesaid, before the flon. 
Henry W. Blodgett, district judge of the United States for said north- 
ern district of Illinets, on Tuesday, the twenty-seventh day of De- 
cember, in the December term of said court, in the year of our Lord 
one thousand eight hundred and eigity-seven, and of our Independ- 
ence the one hundred and twelfth year. 


WM. HL. BRADLEY, Clerk. 


Joun H. Corpeint and Witiram F. Dunnica } 

= | \ssumpsit 

Simeon I. Hann, Wittram Hair, and Grorace W. {| ~~ _ 
STITT. j 


NortTuerN District or ILLINots, 88 - 


be it remembered that on the second day of December, 1856, 
came the plaintiffs, by their attorneys, and filed in the office of the 
clerk of the circuit court of the United States for the northern dis- 
trict of Illinois, at Chicago, in said district, their priecipe for a writ 

of summons, and also at the same time filed their bond for 
2 costs in said above-entitled cause; which said precipe and 

boud are respectively in the words and tigures following, to 
Wit: 


Privcipe. 


United States Cireuit Court, Northern District of Illinois. 
Joux TH. Corbett. and Winttram Fy. Dunnica, Copartners under | 
the Firm Name of Cordell and Duannica, Plaintiffs, 
rs, 

S. I. Tann, Winttam Han, and Grorae W. Srirr, Copartners 
under the Firm Name of Hall Brothers and Co., Defendants. J 


The clerk of said court will issue a summons in the above-entitled 
cause, in a plea of trespass on the case on promises, to the damage 
of the plaintiff in the sum of ten thousand dollars, and direct the 
same to the marshal to execute, and make it returnable to the De- 
cember term of said court, A. D. 1886. 

FLOWER, REMY & GREGORY, 
Plaintijjs’ Attorneys. 
Chicago, Dee. 2nd, 1886. 


Endorsed: Filed this 2nd day of Dee., A. D. 1886. Wm. H. Brad- 
ley, clerk. 


1—v) 


2 SIMEON F. HALL ET AL. VS. JOHN HH. CORDELL RT AL. 


o Bond for Costs. 


Unirep STatTes oF AMERICA, t nes 
Northern District of Illinois, J ses 


Circuit Court, December Term, A. D. 1886. 


CORDELL et al. 
ee In Law. 
Hau et al. 


We enter ourselves security for costs in this cause and promise to 
pay all costs which may accrue to the opposite party in this action 
or to any of the officers of this court, and in default of payment by 
the plaintiffs of any costs ordered or adjudged to be paid by them 
we hereby agree and stipulate that execution may is-ue against our 
property for any costs taxed against thei. Dated this second day 
of December, A. D. 1556. 

FLOWER, REMY & GREGORY. 


Endorsed: Filed Dec. 2, A. D. 1856. Wm. H. Bradley, clerk. 


4 On the same day, to wit, on the second day of December, 

1886, there issued out of said clerk’s office a writ of summons 
in said entitled cause; which said writ, together with the return of 
the marshal endorsed thereon, is in the words and figures following, 
to wit: 


Sunmons. 


Crreurr Court or THE Unirep STATES OF AMERICA, | 
, » © . . . . £8 ng 
Northern District of Llinois, 


The United States of America to the marshal of the northern dis- 
trict of Illinois, Grecting: 

We command you to summon S. F. Tall, William Tail, and 
George W. Stitt, copartners as Hall Bros. and Co., if found in your 
district, to be and appear before our judges of our cireuit court of 
the United States for the northern district of Illinois, on the first 
day of the next terin thereof, to be holden at Chicago, in the dis- 
trict aforesaid, on the third Monday of December instant, to answer 
unto John If. Cordell and William I. Dunnica, copartners as Cor- 
dell and Dunnica, of a plea of trespass on the case upon promises, to 
their damage, as is alleged, of ten thousand dollars, and have you 
then and there this writ. 

Witness the Ilon. Morrison R. Waite, Chief Justice of the Su- 
[seat.] preme Court of the United States of America, at Chicago 

aforesaid, this 21 day of December, in the year of our Lord 
5 one thousand eight hundred and eighty-six, and of our In- 
dependence the I11th year. 


WM. Hl. BRADLEY, Clerk. 
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Marshal’s Retura. 


I have served the within writ by reading the same to and within 
the presence and bearing of S. I. Hall, William Ilall, and George 
W. Stitt, therein named, on the 9th day of December, 1856. 

I. Hl. MARSH, 
U.S. Marshal, 
By GEO. N. JONES, Deputy. 


Endorsed: Filed Dee. 9, A. D. 1886. Wm. H. Bradley, clerk. 


6 Afterwards, to wit, on the fifteenth day of February, 1887, 

came the plaintiffs, by their attorneys, and filed in said clerk’s 
oflice their declaration in said entitled cause ; which said declaration 
is in the words and figures following, to wit: 


Declaration. 


UNITED STATES OF AMERICA, - 
Northern District of Illinois, § 


In the Cireuit Court of the United States, to the December Term, 
A. D. 18S6. 


John II. Cordell and William IF. Dunniea, copartners doing busi- 
ness under the firm name and style of Cordell & Dunnica, and whio 
are residents and citizens of the State of Missouri, plaintiffs, by 
Flower, Remy & Gregory, their attorneys, complain of S. FP. Hall, 
William Hall, and George W. Stitt, copartners doing business vader 
the firm name and style of Hall Bros. & Co., and who are residents 
and citizens of the State of Illinois and of the northern district 
thereof, defendants, summoned, ete., of a plea of trespass on the case 
on promises, 

lor that whereas the said plaintiffs, on or about the first day of 
January, 1886, were engaged in the business of banking, ete., and 
while engaged in such business said plaintifis entered into an 

avereement and arrangement with said defendants wherein 
7 and whereby it was agreed that said plaintiffs would, in the 

course of dealings between said defendants and one George 
farlow, who then was and still is engaged in the business of buy- 
ing, selling, and shipping eattle, cash all drafts or bills of exchange 
drawn by the said Farlow upon the said defendants on account of 
shipment of eattle then purehased by the said Farlow and con- 
signed to the said defendants, and who, upon the receipt of said 
drafts or bills of exchange, would then and there honor the same 
on account of said shipments of cattle aforesaid ; that in pursnance 
of said arrangement said plaintiffs from thence hitherto have, upon 
the presentation of said drafts or bills of exchange drawn by said 
Farlow upon said defendants and made payable to the order of said 
plaintiffs, cashed the same and paid the proceeds over to said) bar- 
low and forwarded said drafts or bills of exchange to said defend- 
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ants, who then and there upon presentation thereof accepted and 
paid the same; that afterwards, to wit, on or about the thirteenth 
day of July, 1886, said Farlow presented and made out a certain 
draft or bill of exch: ange made payable to the order of said) plain- 
tiffs and directed to said defendants, in and by which draft or bill 
of exchange said defendants were requested and directed to pay 

the said plaintiffs or their order the sum of eleven thousand 
S two hundred and seventy-four dollags; which said draft or 

bill of exchange said plaintiffs then and there, as was their eus- 
tom so to do, and in pursuance of said agreement as aforesaid, cashed 
and paid over the proceeds thereof to the said Farlow, and then 
and there caused said draft or bill of exchange to be forwardea to 
said defendaits in the district aforesaid, to be paid by them upon 
the receipt thereof by said defendants ; and plaintiffs aver that said 
draft or bill of exchange of the date and amount last aforesaid was 
duly received by said defendants, as well as, to wit, nine loads of 
vattle and one load of hogs, which were consigned by the said Far- 
low to the said defendants, to be sold by said defendants under the 
arrangement aforesaid ; but that said defendants, contrary to the 
said agreement and promise as aforesaid, then and there, in the dis- 
trict aforesaid, refused to honer and pay the said draft or biil of ex- 
change, and have ever since so refused and failed to pay as aforesaid, 
and that said draft or biil of exchange was then and there in said 
district duly protested for the non-payment thereof, by reason 
whereot the plaintiffs have been injured and suffered damages, ete. 

And whereas also one George Farlow heretofore, to wit, on the 
thirteenth day of July, in the year of our Lord one thousand eight 

hundred and eighty-six, at Marshall, Missouri, made his 
) certain bill of exchange in writing, bearing date the day and 

vear last aforesaid, and directed the same to the said defend- 
ant-, and thereby and therein then and there requested the said de- 
fendants to pay to the order of Cordell and Dunniea the sum of 
eleven thousand and two hundred and seventy-five dollars for value 
received, and then and there delivered the said bill of exchange to 
the said Cordell and Dunnica; whieh said bill of exchange the said 
defendants afterwards, to wit, on the fifteenth day of July, 1556, at 
Chicago, to wit, in the said district, upon sight thereof accepted. 

By means whereof and by force of the statute in such ease made 
and provided the said defendants beeame liable te pay said) plain- 
tiffs said sum of money mentioned in the said bill of exchange, 
and being so liable in consideration thereof then and there under- 
took and promised to pay the same to the said plaintiffs according to 
the tenor and effect of the said bill of exchange and acceptance 
thereof as aforesaid, to wit, at the place aforesaid. 

And whereas also the said defendant- afterward, to wit, on the 
second day of December, in the year of our Lord one thousand 
eight hundred and cighty-six, to wit, at said district, became and 
are indebted unto the said plainfiffs in a large sum of money, to 

wit, ten thousand dollars, for money before that time lent 
10 and advaneed to said defendant-by satd plaintiffs at said 
defendants’ request ; and also in the like sum for money  be- 
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fore that time paid, laid out, and expended for said defendants by 
sald plaintiffs at the like special request of said defendants ; and in 
the like sum for money before that time had and received by said 
defendants to and for the use of said plaintiffs; and also in the like 
sum for goods, wares, and merchandise before that time sold and de- 
livered by said plaintiffs to said defendants at the like special in- 
stance and request; and alsoin the like sum forthe labor, care, and 
diligence of said plaintiffs before that time done and performed by 
said plaintiffs for said defendants and at the like instance and re- 
quest of said defendants; and also in the like sum for other money 
before that time and then due and owing the said plaintiffs for in- 
terest upon and for the forbearance of divers other sums of money 
before that time and then due and owing from the said defendants 
to the said plaintiffs; and also in the like sum then and there found 
to be due and owing from said defendants to said plaintiffs on an 
account stated between them, and, being so indebted, said defend- 
ants, in consideration thereof, then and there undertook and prom- 
ised topay said plaintiffs said several sums of money above men- 

tioned when thereunto afterwards requested. 
11 Nevertheless the said defendants, although often requested, 

etc., to wit, on the day when the said billofexchange became 
due and payable according to the tenor and effect thereof, and often- 
times sinee, to wit, at the place last aforesaid, have not yet paid the 
sald several sums of money above mentioned or any or either of 
them or any part thereof to the said plaintiffs, but to pay the same 
or any part thereof to the said plaintiffs the said defendants have 
hitherto wholly neglected and refused and still do negleet and re- 
fuse, to the damage of the said plaintiffs of ten thousand dollars ; 
and therefore the said plaintiffs bring suit, ete. 

FLOWER, REMY & GREGORY, 
Plaintijjs Attorneys. 


Copy of Instrument and Account Sued Ov. 


Cordell and Dunnica, bankers. 


S11 (274.00. Mansuanr, Ju/y loth, 1Ss6. 


Pay to the order of Cordell & Duinnica eleven thousand two hun- 
dred and seventy-four dollars—9 loads cattle, 1 load of hogs. 


GEORGE HARLOW. 
To Hall Bros. & Co., Union stock yards, Chicago, [1]. 


Endorsed: Filed this 15th day of Feb’y, 1Ss7. Win. EL. Brad- 
ley, clerk. 


12 Afterwards, to wit, onthe fifteenth day of March, ISS7, came 

the defendants, by their attorney, and filed in said’ clerk's 
oflice their plea in said entitled cause; which said plea is in) the 
words and figures following, to wit: 


) SIMEON F. HALL ET AL. VS. JOHN H. CORDELL ET AL. 


Plea. 
NORTHERN Districr oF ILLINOIS: 


In the Cireuit Court of the United States for the Northern District 
of Illinois, of the December Term, A. D. 1SS86. 


Simeon Tf. Tlann, Winnram ITALL, and Grorcr W. SviTr ) 


rs. 
Joun I]. Corpen. and Wititram FY. Dunnica. ( 


And the said defendants, by Joseph A. Sleeper, their attorney, 
come and defend the wrong and injury, when, ete., and says that 
they did not undertake or promise in manner and form as the said 
plaintiff- hath above thereof complained against them; and of this 
they put themselves upon the country, ete. 

JOSEPH A. SLEEPER, 
Defendants’ Attorney. 


Endorsed: Filed this loth day of March, A. D. 18387.) Wm. H. 
Bradley, clerk. 


13 Afterwards, to wit, on the twenty-third day of November, 
in the adjourned October term of said court, 1887, in the 

record of the proceedttiigs thereof in said entitled cause, before Ion. 

Romanzo Buin, district judge, ts the following entry, to wit: 


Order. 


Joun If. Corpecy e¢ al. 
US, Assumpsit. 
S. F. Hate ef al. i 


On motion of the plaintiils, by their attorney, leave is given them 
to amend their declaration herein, and said defendants are hereby 
ruled to plead to said amendment by Monday next. 


On the same day, to wit, on the twenty-third day of November, 
ISS7, came the plaintiffs, by their attorneys, and filed in said clerk’s 
oflice an additional count to the declaration in said) entitled cause : 
which said count is in the words and figures following, to wit: 


Additional ( ound, 


Also for that said plaintiffs on or about the first day of January, 
1SS6, were and ever since have been engaged in the business of 
banking, ele, at the city of Marshall, in the State of Mis- 

lt souri, and said defendants were at said date and ever since 
bave been engaged in the business of live-stock commission 
merehants at the Union stock yards, in the county of Cook, State of 
[iiiuois; that on or about the Slst day of March, 1556, an agree- 
ment was entered into between said defendants and one George Far- 
low, Who at that time was and since as been engaged in the busi- 


J 
f 


~ 
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ness of shipping cattle to Chicago and other points from the State 
of Missouri, by which it was promised and agreed by said defend- 
ants that said Ferlow should from time to time ship to said defend- 
ants live stock, to be sold by said defendants as commission mer- 
ehants, and that said Farlow should at the me of such shipments 
draw drafts or bills of exchange on said defendants, payable to the 
order of said plaintiffs, to cover the price of live stock so shipped, 
and that said defendants would accept and pay or pay all drafts o 
bills of exchange so drawn; which said agreement was befere and 
at the time of the transaction hereinafter complained of reported 
and communicated by said parties to said plaintills and by said 
plaintiffs believed and relied upon. 

And plaintiffs aver that under and in pursuance of said agree- 
ment and on or about the 15th day of July, 1Ss6, said Farlow 
shipped to said defendants certain live stock, to wit, nine car-loads 

of cattle and one car-load of hogs, and drew a draft or bill of 
15 exchange on said defendants egainst said live stock for the 

sum of eleven thousand two hundred and seventy-four dol- 
lars, payable to the order of said plaintiifs; that said draft was pre- 
sented by said Farlow to said plaintiffs for discount, according to 
said agreement, and said plaintiffs, relying upon said agreement 
above mentioned so communicated tothem and believing that said 
draft would be accepted and paid by said defendants aecording to 
suid agreement, discounted said draft and paid said Farlow fall 
value therefor, end then and there caused said draft to be forwarded 
to said defendants for acceptance and payment. 

And plaintiffs further aver that said draft was duly presented to 
said defendants for aeeeptance and payment, and that said live 
stock, to wit, said nine ear-loads of cattle and one car-load of logs, 
was duly received and sold by said defendants and the proceeds 
therefrom received by said defendants, yet said defendants, not re- 
garding their said promises and contrary to their said agreement, 
then and there, in the distriet aforesaid, refused to accept said draft 
or bill of exchange and declined to pay the same, and have ever 
since and do now refuse to accept or pay the same; by reason 
whereof the plaintiffs have been injured and suffered damages, Xe. 

Kndorsed: Filed Noy. 25, 18587. Win. IL. Bradley, clerk. 

16 Afterwards, to wit, on tlie second day of December, in the 
adjourned October term of said court, ISS57, in the record of 


the proceedings thereof in said entitled cause, before Lon. Romanze 
sunn, district judge, is the following catry, to wit: 


Order. 


Joun IL. Corpeny ef al.) 
‘8, Assumpsil 


S. . TTann et al. 
On motion of the plaintiffs, by their attorney, leave ts given them 
to amend their declaration herein. 
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17 Afterwards, to wit, on the sixth day of December, 1887, 

ame the defendants, by their attorney, and filed in said 
clerk’s office their pleas in said entitled cause; which said pleas are 
in the words and figures following, to wit: 


Pleas. 


Cireuit Court U.S., Northern District Illinois, October Term, 1887. 


- 


Joun HL. Cornpetnt and WitntrAM DUNNICA 
Us, 


S. Ff. Wann, Wincram Ilanr, & Gronce W. Srirr. 


\ 


i ee ee a ~~ ———e am 


And now comes the said defendants, by J. A. Sleeper, their at- 
torney, and defend the wrong and injury, when, ete., and say that 
they did not undertake or promise in manner and form as the said 
plaintitfs have above thereof complained against them; and of this 
they put themselves upon the country, Xe. 

And fora further plea in this behalf, by leave of the court first 
had and obtained, the said defendants, as to the first count in the 
original declaration of the said plaintiffs and as to the additional 
count filed herein at this present term of court, to wit, on Novem- 


ber 25, ISS7, say that by reason of anything in those counts con- 7 

taincd thesaid plaintiffs ought not to have or maintain their 
1s aforesaid action thereof against them: in respect of those 

counts, because they say that the promises and undertakings ~*~ 
of the defendants therein stated and alleged, to accept or pay the -! 
drafts of the said George Farlow made on them, if any such were 
made, were not made In writing; that they were made in the State , 


of Missouri and not elsewhere, and that in and by the statutes of 


the said State of Missouri, to wit, chapter ten of the Revised Statutes 
of the State of Missouri, entitled “Of bills of exchange and nego- | 
tiable promissory notes,” the same being a public statute of such ' 
State, neceptances of bills of exchange are required to be in writing a 
in order that any person shall be charged as aeceptor thereof, and | 
all promises to accept bills of exchange made before the same are 


drawn are also required to be in writing and to be unconditional 
in order to be binding on the person making the same. 

And this the said defendants are ready to verify; wherefore the , 
sald defendants pray judgment of the said plaintiffs by reason of 
anything contained in those counts ought to have or maintain " | 
their aforesaid action against them, the said defendants, Ke. + 

J. AJ SLEEPER, 
Def'ts’ Att'y. 


Kndorsed: Filed Dee. 6, 1587. Win. HL. Bradley, clerk. 


19 Afterwards, to wit, on the seventh day of December, 1887, 
came the plaintills, by their attorneys, and filed in said clerk’s ' 
offi: their replication to the plea of the defendants in said entitled 
cause; which said replication is in the words and figures following, , 
to wit: 


i 


— jt =—e-ee ee «e+ ST — ~~ —e=e «am 
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Replication ' 


in the Circuit Court of the United States, Northern District of 
J Hinois. 


Joun Il. Conpett & WittiamM Dunnica, Plaintiffs, \ 
Us, 
SF. diane, Winnram Harr, and Gronce W. Srrrv, Defendants. J 


Now come said plaintiffs, by their attorneys, Flower, Remy «& 
Holstein and Boyd & Sebree, and as to the first plea of said de- 
fendants, whereot they have put themselves upon tie country, do 
the like. 

And the plaintiffs, as to the plea of said defendants by them 
secondly above pleaded, say that the plaintiffs, by reason of any- 
thing in that plea alleged, ought not to be barred from having their 
aforesaid action, because they say that the promise of the defendants 
in the declaration mentioned was an original promise of and under- 
taking by defendants to plaintiffs to pay drafts or bills of exchange 

drawn on defendants by said George Farlow in favor of 
20 plaintills and discounted by them, which said promise was 

to be performed by defendants in the State of Lilinois, where 
defendants resided and where this suit was instituted and is now 
pending, and plaintiffs pray may be inquired of by the country. 

And, for a further replication, by leave of the court, to said second 
plea of defendants, the plaintills say that they ought not to be barred 
from maintaining their aciion by reason of anything in that ple 
alleged, becatise they say that the said draft was drawn by said 
George Farlow and discounted by plaintiffs upon the faith of said 
promise of defendants that they would pay the same; and the 
money thereon paid by plaintifis to said Farlow, the amount thereof 
being the face of said draft, was used by said Farlow in purchasing 
nine car-loads of cattle and one car-load of logs; all of which faets 
the defendants well knew at the time they received said live stock, 
as hereafter stated, 

That said cattle and hogs were at the time said draft was for- 
warded for payment consigned to defendants for sale by them and . 
were received by defendants and sold by them and they received 
the proceeds thereof, amounting to about eleven thousand dollars, 
and thereby the defendants became bound to pay said draft; and 

this plaintiffs pray may be inquired of by the country. 
21 KFLOWER, REMY & ITLOLSTEIN anxp 
BOYD & SEBREL, Afforneus for Plaintiffs. 


indorsed: Filed Dee. 7, 1887. Win. H. Bradley, clerk. 


On the same day, to wit, on the seventh day of December, 1857, 
came the defendants, by their ettorney, and filed in said clerk's 
oflice their demurrer to the replication in said entitled cause ; which 
said demurrer is in the words and figures following, to wit: 

2—!) 
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Demurvrer. 
Cireuit Court U.S., Northern District [Hlinois. 


Joun Il. Corpent ef al. 
Us 


S. I. Hane et al. 


And the said defendants, as to the said replication of the said 
plaintiffs by them firstly replied to the plea of the said defendants, 
and the matters and things therein contained in tanner and form 
as the same are therein set forth are not sufficient in the law for 
the said plaintiffs to have or maintain their aforesaid action in re- 

spect of the said counts of the said) plaintiffs’ declaration 
22 mentioned and referred to in said plea against the said de- 

fendants, and that the said defendants are net bound by the 
law of the land to answer the same; and this they are ready to 
verify, and they show the following causes of demurrer: 

1. The said replication does not state facts sufficient to answer the 
said plea. 

2. The replication is a departure from the matters contained In 
the said first count mentioned in said plea. 

od. Lhe said replication isa departure from the matters contained in 
the count filed at this same term of October and mentioned in said 
plea. Wherefore, for wantof a sufficient replication in that behalf, 
the said defendants pray Judgment if the plaintiffs ought to have or 
maintain their aforesaid action thereof against the said defendants 
in respect of those counts, Ke. 

And as to the said replication of the said plaintiffs by them see- 
ondly above replied to the said plea of the said defendants and the 
matters and things therein contained in manner and form as the 
same are therein set forth the said defendants say that they are not 
suflicient in the law for the said plaintiffs to have or maintain their 
aforesaid action in respect of the said counts of the said) plaintiffs’ 
declaration mentioned and referred to in said plea against said de- 

fendants, and that the said defendants are not bound by the 
23 iaw of the land to answer the same; and this they are ready 
to verily, and they show the following causes of demurrer: 

1. The said replication does not state facts suflicient to answer the 
said plea. 

2. ‘The replication is a departure from the matters contained in 
the said first count mentioned in said plea. 

3. The said replication is a departure from the matters contained 
in the count filed at this same term of October and mentioned in 
said plea. Wherefore, for want of a suflicient replication in that 
behalf, the said defendants pray judgment if the plaintifls ought to 
have or maintain their aforesaid action thereof against the said de- 
fondants in respect of those counts, WC, 

J. A. SLEEPER, 
Defendants’ Attorney. 
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KMudorsed: Filed Dee. 7, 1887. Wm. H. Bradley, clerk. 
21 Afterwards, to wit, on the eighth day of Deeember, ISS7, 
came William Hall and filed in said eclerk’s office lis afli- 
davit in said entitled cause; which said aflidayvit is in the words and 
figures following, to wit: 


Affidavit. 


Circuit Court U.S., Northern Dist. of Ilinots. 


Joun H. Corpett and WILLIAM DUNNICA ) a 
TS, . 
Simeon F. Hate et al. j 


Unitep STatTEs OF AMERICA, | 
Northern Dist. of Illinois. | 


William Hall, being duly sworn, says that he is one of the de- 
fendants in the above-entitled suit; that the defendants have, as he 
verily believes, a good and substantial defence on the merits of the 
whole of the plaintiffs’ cause of action in this case. 

That one DP. A. Hancock, who resides at Biackburn, Mo., is a 
necessary and material witness for the defendants, and that without 
his testimony defendants cannot safely proceed to the trial of this 
case. 

That he believes that said defendants can prove by said Hancock 

that he seld to George Farlow 126 of the cattle, for and on 
25 aveount of whieh the draft on which this suit is bvought was 

drawn, and delivered them to George Farlow, at said Black- 
burn, Mo., on the twelfth day of July, IS86, the day on which thev 
were shipped to said defendants or the day before; that-the actual 
cost of said eattle to said Farlow at said Blackburn was ten thousand 
two hundred and seventy-two dollars and fifty cents. 

And also that the eattle and hogs in that shipment did not cost 
said Farlow the sum of cleven thousand two hundred and seventy- 
four dollars, but much less. 

That the defendants did not know that said Ilaneock was sueh 
material witness, nor that they could prove said facts by him until 
this morning; that on Saturday last George Farlow was examined 
and gave his deposition as a witness in this ease, and then stated 
that he bought part of said cattle from said Hancock, and also said 
that the whole amount of money mentioned in said draft was paid 
out for the cattle and hogs contained in the shipment against which 
said draft was drawn, 

This deponent thereupon wrote to said ITanecoek in relation to 
the matter, directing him answer by telegram, and he has this morn- 
Ing received an answer to said letter, and by that he learns that he 
Call prove the facts above stated in relation to the sale of said eattle 
by Hancock to said Farlow and the cost thereof, and also that be- 
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fore the time said cattle were so delivered to said Farlow by 
26 said Haneock Farlow had paid to him on account of the pur- 
chase price of them five hundred dollars. 


WM. HALL. 


Subseribed and sworn to before me this 8th day of December, 
1887. 


os 


®. A. DRUMMOND, U. S. Com. 
Endorsed: Filed Dee. 8, 1887. Wm. IH. Bradley, clerk. 

27 On the same day, to wit,on the eighth day of Deeember, in 

the adjourned October term of said court, 1SS7,in the record 

of the proceedings thereof in said entitled cause, before Ion. Henry 

W. Blodgett, district judge, is the following entry, to wit: 


Order. 


Joun H. Corpdett and Witnram FEF. Dunxntca 
v8. Assumpsit. 
S. F. Harr, Winrniam Harr, and Grorare W. Srirv. 


Now come the parties, by their attorneys, and now comes on to be 
heard the demurrer of the defendants to the replication to the third 
plea filed herein,and after hearing the arguments of the counsel the 
court overrules said demurrer; to whieh ruling the defendants, by 
their attorneys, now except, and the defendants, by their attorney, 
now move the court upon aflidavit filed to continue this cause on 
account of the absence of a material witness,and upon the plaintiffs, 
by their attorney, admitting that said witness would swear to the 
facts as stated in said affidavit the court overrules said motion; and 
upon issues joined herein thereupon comes a jury of good and law- 
ful men, to wit, Christian Andres, Ilenry W. Mackney, J. D. Moore, 

Joel C. Grist, M. C. Marian, Fred. Wheelock, D. FE. Lee, Rh. D. 
28 Palen, J.-S. Bartlett, John Comisky, Andrew I°. Bradley, and 

Joseph Pollak, who were all duly elected, tried, and sworn 
well and truly to try said issues, and after hearing the direct evi- 
dence on the partof the plaintiffs the defendants, by their attorneys, 
move the court to instruct the jury to return a verdict for the de- 
fendants, and after hearing the arguments of the counsel upon said 
Just-named tmotion the court overrules the same; to which ruling of 
the court on said last-named motion the defendants, by their attor- 
neys, now except: and the liour of adjournment having arrived, it 
is ordered that the further trial of this cause be postponed until to- 
morrow morning. 


Afterwards, to wit,on the ninth day of December, in the adjourned 
October term of said court, ISS7, in the reeord of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 
trict judge, is the following entry, to wit: 
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Ord ve 


Jounx Hl. Corpenc et al. 
rs, » Assumpsit. 
S. fF. Wann, Witttam HAL, et al. 


Now come again the parties, by their attorneys, and now come 
also the jury in this behalf empaneled and sworn, and after 
29) hearing the concluding evidence on the part of the defend- 
ants and plaintiffs and the arguments of the counsel and re- 
ceiving the instructions of the court the jury retired to consider of 
their verdict, and by agreement of the parties, by their attorneys, the 
jury when they shall have agreed upon a verdict may sign and seal 
the same and deliver it to the officer in charge and disperse. 


Afterwards, to wit, on the tenth day of December, in the adjourned 
October term of said court, 1SS7, in the record of the proceedings 
thereof in said entitled eause, before Ion. Henry W. Blodgett, dis- 
trict judge, is the following entry, to wit: 


Order. 


Jounx HTH. Corpercr et el. 
vs. Assumpsit. 
S. FF. Tans, Wittram [latr, ef «/. 


The jury in this behalf empaneled and sworn this day returned 
into court their sealed verdict, wherein they say: We, the jury, find 
the issue for the plaintiffs and assess their damages at five thousand 
seven hundred and eighty-five dollars and seventy-nine cents. 

And thereupon the defendants, by their attorney, move the court 
for a new trial herein. 


30 Afterwards, to wit, on the twenty-seventh day of Deeember, 

in the December term of said court, ISS7, in the record of the 
proceedings thereof in said entitled cause, before Ilon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Judgment. 


Joun IL. Cornpenn. and Winttraw F. Dunsica 
Us, > Assumipstt. 
Simeon I. Harri, Wintram Tlann,and Grornce W. Srivre. ( 


Now come the parties, by their respective attorneys, and new 
comes on to be heard the motion of the defendants for a new trial, 
and after hearing the arguments of the counsel the court overrules 
suid motion and awards judgment upon the verdict. 

It is therenpon considered and adjudged by the court that said 
plaintiffs do have and recover of said defendants the said sum of five 
thousand seven hundred and eighty-five dollars and seventy-nine 
cents, their damages so as aforesaid assessed, together with their costs 
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and charges in this behalf expended, amounting to — dollars and 
— cents, and that they have execution therefor. 
And on motion of the defendants, by their attorneys, the 
ol time is extended thirty days for them to file a bill of excep- 
tions herein, and the amount of the supersedeas bond herein 
is fixed at eight thousand dollars. 
v2 On the hearing of said cause the following exceptions were 
taken and were allowed by the court and made of record ; 
which said exceptions are in the words and _ figures following, 
to wit: 


Dill of L’vceptions. 


Circuit Court of the United States, Northern District of Illinois. 


Jounx Hl. Corperr and Wittram F. Dunnica 

Us, ; 

Simeon [F. Hacc, Wintram Har, and GreorGce W. ne | 
Usirep STATES oF AMERICA, } 


Berth vvn Fy oteies of Illinois, f SS 
Be it remembered that on the eighth day of December, as yet of 
the term of October, A. D. 1857, this ease came on to be tried in 
this court before the Hlonorable Henry W. Blodgett, judge of the 
district court of the United States for the northern district of Hh- 
nois, at which time — the said plaintiffs, by their attorneys, and the 
said defendants, by their attorneys, and also a jury of the duly em- 
paneled, chosen, tried, and sworn to try the issues Joined herein. 
And thereupon the counsel for the said plaintiffs, to maintain the 
issues on their part, offered and read in evidence a certain 
Oo draft or bill of exchange in the words and figures following— 
that Is to say: 


S11 274.00. Marsnuaur, Jiu?y 15, 1886. 

Pay to the order of Cordell & Dunniea eleven thousand two hun- 
dred and seveuty-tour dollars—9 car-loads of cattle and one load of 
hogs. 
GEORGE FARLOW. 


To Hall Bros. & Co., Union stock yards, Chieago, Il. 


And also a certain protest thereof in writing, made by a notary 
publie, under jis seal, for non-payment, on July 15, 1886. It was 
then admitted that the draft was presented to the defendants on 
that day and paynient demanded and refused. 

And therennon the counsel for the said plamtiffs ealled and had 
sworn as Witnesses on their behalf George Farlow, William E. Far- 
low, John TT. Cordell, and others, who testified and gave evidence 
to the court and jury tending tv prove that George larlow Was, on 
ine first day of April, A. D. 1556, engaged in the business of buy- 
Ing, at Marshall and elsewhere, in the State of Missouri, live stock 
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and shipping the same to Chicago, to be sold on the market at the 
Union stock yards, near Chicago, and had been so engaged for 
many years ;. that the defendants were live-stock commission men 
at said Union stock yards, doing and carrying on the busi- 
od ness of receiving live stock consigtied to them at the said 
stock yards and selling the same for the owners and con- 
signors for a commission paid to them. 

That the said plaintiffs were and for many years liad been bankers 
at Marshall, in the State of Missouri; that George Farlow had, dur- 
ing the month of Mareh, A. D. 1556, purchased tive stock In Mis- 
sourl and shipped and consigned It to the defendants ut the Union 
stock vards aforesaid for sale by them as Commission men for a com- 
inission, and he had made several such shipments; that for many 
years Farlow had done business with the plamtills, as his bankers, 
at Marshall; that when he made the shipments in March he drew 
drafts for the cost of the live stock on the defendants, Lali Brothers 
& Co., at the Union stock yards, Chicago, payable to Cordell and 
Dunnica; they took the drafts and paid the money for which the 
drafts were drawn, on checks drawn on them by Farlow in favor 
of the persons from whom he had purchased the live stock ; that 
Hall Bros. & Co. had received the stock, sold it on the market for 
account of Farlow, and had patd all the dratts drawn on them by 
Farlow ih favor of Corde] and Dunnica: that about the first day 
of April, A. D. 1SS6, William Hall, one of the det nelanmts, was af 
Marshall, in the State of Missourl. The counsel for the platutiths 

then offered to prove by witnesses that in a conversation 
30 between Mr. Cordell, one of the defendants, and said William 

Hall, he, Hall, for his firm, had verbally agreed that they 
would pruy oli the drafts drawn by George larlow in fevorof the 
plaintiffs on all Bros. & Co. for the cost of live stock which Farlow 
should buy and ship to the Union stock yards and consign to them, 
Hall Bros. & Co. The counsel for the defendants objects to such 
evidence being given on the ground that it was incompetent, be- 
cause by the statutes of the State of Missouri in force at that time, 
to wit, chapter ten of the Revised Statutes of the State of Missouri, 
entitled “ Of bills of exchange and promissory notes,” acceptances 
of bills ef exchange are required to be in writing in order that any 
person shall be charged as acceptor thereof, and all promises to ae- 
cept or pay any bill of exchange made before the same are drawn 
are also required to be in writing and to be unconditional in order 
to be binding on the person making the same, and the said counsel 
then and there produced and read to the said court the said statute : 
whereupon the said court overruled the said olny ction and allowed 
the said evidence to be given by the said witnesses; to which ruling 
and decision of the said court the said defendants, by their counsel, 

did then and there, in due form of law, object. 


3b And thereupon the said plaintilfs, by their counsel, did 
give evidence, by the testimony of witnesses, tending to 


prove that said William Tlall did, at Marshall, in the State of Mis- 
sourl, on or about April 1, 1886, make a verbal agreement with the 
plaintifls that his firm of Ilall Bros. & Co. would pay all drafts 
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drawn by George Farlow in favor of plaintiffs on Tall Bros. & Co. 
for the cost of live stock bought by him, Farlow, and shipped and 
consigned to Hall Bros. & Co. at the Union stock yards, Chicago, 
I linois. 

That Farlow had no unineumbered property, and that the plain- 
tills were not willing to adyance money on Farlow’s drafts unless 
the defendants would agree to protect the same. 

The counsel for the plaintiffs offered further evidence tending to 
show that between April 1, 1856, and July 15, 1886, said George 
Farlow bought in Missouri a large number of cattle, hogs, and live 
stock and shipped them to the Union stock yards, Chicago, Ili- 
nvis, consigned to Hall Bros. & Co., amounting toas many as thirty- 
five or forty shipments, which live stock Hall Bros. & Co. received 
and sold as commission men for Farlow; that in the case of each 
shipment Farlow, after the live stock was weighed and on board 

the cars, drew his drafts for the cost of the live stock so 
oF shippedon Hall Bros. & Co. at the Union stock yards, Chicago, 

Illinois, payable to Cordell & Dunnica or order; that Cordell 
and Dunnica received the draft, paid out the money mentioned in 
it on George Farlow’s checks drawn in favor of parties from whom 
he had purchased the stock, and for the expenses, small in 
amounts, of shipping the stock, which the witnesses said constt- 
tuted a part of the cost of the stock ; that they sent the drafts to 
Chicago for collection, and in every instance Hall Bros. & Co. lad 
paid the drafis on presentation or soon thereafter, so that no draft 
had been dishonored; that on or about July 15, 1586, George Far- 
low shipped at Biackburn, Missouri, a station about twelve miles 
from: Marshall, to the Union stock yards, Chieago, [linois, nine 
car-loads of cattle and one car-load of hogs, consigned to Hall 
Bros. & Co, which were received by [lall Bros. & Co. and sold 
by them for account of George Farlow, and proceeds received 
by them; that the draft read in evidence was drawn by George 
Farlow, discounted by Cordell & Dunnica, and the amount of the 
draft credited to Farlow on their books, and by them pala out on 
Farlow’s checks given to parties froin whom he had bought the nine 
car-loads of cattle and one car-load of hogs, and for the expenses In- 
curred in shipping the cattle, &e.; that said draft covered the cost only 

to Farlow of said live stock ; that Cordell and Duniiea sent the 
35 draft forward tor collection ; it was presented to Hall Bros. & 

Co. for payment; that they refused to pay it and it was pro- 
tested for non-payment; that after the draft had been protested there 
was received by the plaintifls from the proceeds of these eattle and 
hogs $5,030.99, that being the amount of the net proceeds of the 
cattle and hogs received by Hall Bros. & Co. after taking from the 
gross proceeds the freight on the shipment, the expenses of feeding 
the stock on the way and at the stock yards, the stock-yards charges, 
charges of the persons coming with the stock, and the commissions 
on the sale and the amount owing by Farlow to Tall Bros. & Co. 
for moneys paid by them on his drafts over and above the net pro- 
ceeds of live stock received from him by them and sold for him: on 
the market, and two thousand dollars, the amount due them on 
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promissory notes given by George Farlow to defendants for money 
loaned to him by them, which notes were then passe? due. 

The counsel for the defendants gave evidence tending to show 
that William ifall did not make the verbal agreement with Cordell 
and Dunniea, as testified to by witnesses on the part of the plaintiffs ; 
that said William Hall bad no conversation with Cordell and Dun- 


nica or either of them on the subject — the purchase of eattle or 
live stock by Farlow or the shipment or consignment of it to 
os Hall Bros. & Co., at Union stock yards, for sale or the pay- 


ment of drafts drawn by Farlow on them. ‘The counsel for 
the defendants gave evidence tending to show that the occasion of 
William Ilall going to and being in) Marshall, Missouri, was that 
George Farlow had appealed to Hall Bros. & Co. to borrow $2,000.00 
on his note and the note of one - that Cordell and 
Dunnica had sent the note to Hall Bros. & Co., and had recom- 
mended the parties as good and the note good security for the loan. 
On receiving the note and letter from Cordell and Danniea, William 
Hall went to Missouri to make personal inquiry about the parties; 
that he did see Cordell and talk with him about making that loan 
and nothing else, and refused to make the loan; that after the con- 
versation with Cordell he, Iall, saw George Farlow, and told him 
he would not make the loan then: that George Farlow then told 
him he had some ninety-two head of cattle on which he had made 
sume payments which he offered to ship and consign to Hall Bros, 
& Co. for sale, against which he also wished to draw; that William 
[all agreed with him that if he would ship those cattle and draw 
against them for the cost, less what he had already paid on them,and if 
the cattle came in time to meet the draft and they were as represented 

by him, Farlow, Hall Bros. & Co. would sell the eattle and 
40 pay thedraft, and that that was the only agreement made there 

at Marshall as to shipment of live stock by Farlow to Hall Bros. 
& Co.; that those cattle were afterwards shipped, not in name of 
George Farlow, but in the name of his brother, William KE. Farlow, 
but the draft against them was drawn by George Farlow and in 
favor of Cordell and Dunnieca; that the cattle netted some three 
hundred and more dollars than the amount of the draft; the pro- 
ceeds of the cattle were credited to George Farlow on the books of 
Hall Bros. & Co. the draft was paid and the amount charged to 
George Farlow in his account; that the course of business at the 
stock vards was and is that the live stock is received there subject 
to freight, expenses of feeding it on the way, of the persons who ae- 
company it, and for feeding at the vards and charges of the stock 
yard company; all which the consignee pays, and with his com- 
inissions charges the shipper or consigner and deducts from the 
gross amount of sales, and the balance is the net proceeds of the 
sales, 

That the course of doing the business between Tall Bros. & Co. 
and George Farlow was to credit him with the gross proceeds of 
ach shipment and charge him with the money paid on account of 
it for freight and other expenses and with the commissions for 


v—DU 
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making sale, and when the money was paid on his drafts to 
41 charge him with that money also; that whea William Tall 

was at Marshall, April 1, 1886, George Farlow was indebted 
to Hall Bros. & Co. in the sum of ——. 

That between April 1 and July 18, 1886, the proceeds of ‘live 
stock shipped by Farlow and consigned to Hall Bros. & Co. were 
not sufficient to pay the moneys paid out by them for Farlow, so 
that on the 15th of July Farlow was indebted to Hall Bros. & Co. 
in the sum of 84,165.72, which ineluded the two thousand dollars 
loaned by them to George Farlow as aforesaid. 

Thaton the 15th day of July, 1886, Hall Bros. & Co. received 
the nine ecar-loads of eattle and one ecar-load of hogs, shipped by 
Farlow from Blackburn, Missouri; that there were 145 eattle and 
63 hogs; that they sold them on the market at the stock yards 
for account of George Farlow, and the gross proceeds 


ee 


That Hall Bros. & Co. paid on account of that shipment 
as follows : 


Freight, including feed on road......-- ...... $925 00 
itinne: tides Mein mae Se 
| a 
Shc: cms Koda sain nl Cina denim 2 OV 
III s.cunes cmd. cence mmm 1d 
Cash advanced shipper...... .-...-- scieiatiaiiaipiiaad 2 50 
Theiz commissions on sale......-- sidaiititeiiaiiateinati 75 OO 
696 19 
Be: SUORIEES...nonncwemanen eiaintientonnencasiniumpiuciianelia $10,102 27 
That Hall Bros. & Co. on that day deducted from this 
net proceeds Farlow’s debt on their books.....----. 4,165 72 
Leaving a balauce due him of......... ........ $5,936 55 
42 This balance they deposited in the Drovers’ National bank, 


at the stock yards, Chicago, for account of Cordell and Dun- 
nica, Marshall, Missouri, for the use of George Farlow, July 16, 
Iss6.) The Drovers’ National bank deposited the same amount on 
the same day with the Metropolitan National bank, the correspond- 
ent of Cordell and Dunniea, to the credit of Cordell and Dunniea, 
Marshall, Misseurl, for use of George Farlow, and from the Metro- 
politan bank the plaintiffs received this balance of 85,936.55. 

The testimony being closed, the said defendants, by their counsel, 
prayed the said court to charge the jurv— 

1. That the oral agreement, to which the plaintiffs and their 
witnesses have testified, under the statute of Missouri was not valid 
and binding on the defendants, if it was made in Missouri, because 
It was notin writing; which instruction the court refused to give, 
and to such refusal the said defendants, by their counsel, did then 
and there in due form of law did except. 

2. That the entire evidence in this cause is hereby excluded by 
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the court and you should bring in a verdict for the defendants ; 
which the said court refused to give, and to such refusal the de- 
fendant-, by their counsel, did then and there except in due form 
of law. 

The said defendants also requested the court to instruct the jury 

as follows, to wit: 
43 3. That the burden of proof 1s upon the plaintiffs, and it 
Is for them to prove their case by a preponderance of the evi- 
dence. If the jury find that the evidence bearing upon the plain- 
tills’ case is evenly balanced or that it preponderates in favor of the 
defendants, then the plaintiffs cannot recover and the jury should 
find for the defendants. 

4. That the testimony of one credible witness is entitled to mere 
weight than the testimony of many others, 1/, as to those other wit- 
nesses, the jury have reason to believe and do believe from the 
evidence and all the facts before them that such other witnesses 
have knowingly testified untruthfully and are not corroborated by 
other credible witnesses or by circumstances proved in the ease. 

That the preponderance of evidence in a case is not alone de- 
termined by the number of witnesses testifving to a particular fact 
or state of facts. 

In determining upon which side the preponderance of the evi- 
dence is the jury should take into consideration the opportunities 
of the sever a witnesses for seeing or knowing the thing about which 
they testify, their conduct and demeanor while testifying, their in- 
terest or lack of interest, if any, in the result of the suit, the proba- 
bility or improbability of the truth of their several statements, In 

view of all the other evidence, facts, and circumstances proved 
$1 on the trial, and from all these circumstances Cetermine 

which side the weight of preponderance of the evidence 
lies. 

6. That if they believe from the evidence that the plaintiff Cor- 
dell has sworn positively that the defendant William Hall, at Mar- 
shall, Missouri, on March 3lst or April Ist, 1886, promised the said 
Cordell that the firm of Hall Bros. would acce pt all drafts drawn 
by one George Farlow on the said Hall Bros. for live stock shipped 
by said George Farlow to the said Hall Bros. & Co. to be sold on 
commission, and that the defendant William Hfall has sworn just 
us positively that he did not make any such promise, but, on the 
contrary, that the only conversation that he ever had with the said 
Cordell related solely to the said Hall Bros. & Co. loaning the said 
George Farlow the sum of two thousand dollars— 

And if the jury find from the consideration of all the evidence in 
the case that the testimony ef the defendant William Ifall ts en- 
titled to as much eredit as that of the plaintiff Cordell and corroho- 
rated to the same extent, then, so faras that point is concerned, the 
jury should find for the defendant. 

That before there can be a contract between two parties the 
minds of the two parties must come together and agree upon all 
the terms and conditions of the contraet, or, as is sometinies said, 
the minds of the contracting parties must meet. If you believe 
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from the evidence that the minds of William Hali and the 
45 plaiutiif Cordell never met at Marshall, Missouri, then there 

never was a contract, and your verdict should be for the de- 
fendant-. 

8. That if they believe frem the testimony of Mr. Cordell and 
other witnesses that at the time of the making of the draft in ques- 
tion George Farlow had a good credit at the bank of the plaintiffs, 
and @¢hat said drafts, as well as prior drafts between March dist and 
the date of said draft, was honored and paid by the plaintiffs upon 
the strength of that credit and the representations of Farlow, then 
you will find for the defendant-. 

But the said court did not nor would give any of the said third, 
fourth, fifth, sixth, seventh, and eighth instructions above further 
than the charge which the said court did give to the said jury con- 
tains the substance of them or any of them, and to such refusal to 
charge the jury as requested in each of said requests the defend- 
— by their counsel, did then and there except in due form of 
aw. 


Charge to the Jury as Given by the Court. 


1. GENTLEMEN Or THE JURY: This suitis brought upon an alleged 
agreement by the defendant- to pay a draft of 811,274, drawn July 
15th, 1886, by one George Farlow, payable to the plaintiffs. The 
plaintifis at the time of the transaction in question were bankers 

at Marshall, in the State of Missourl. The defendants were 
46 live-stock brokers at the stock yards in the city of Chicago. 

The plaintiffs’ position is substantially this, and they have 
offered proof in supportof that: that on or about the last of March 
or the first of April, 1556, the defendants, by William Hall, one of 
the copartners, agreed with the plaintiffs that if they, the plaintiffs, 
would cash the drafts drawn by George Farlow on them against 
shipments made by Farlow to the defendants they would pay such 
drafts. ‘ 

2. The first controversy you meet at the threshold of this ease is 
as to whether such a promise was made. The plaintiffs have called 
In support of their position one of the members of the firm as a wit- 
ness, Mr. Cordell, who testifies in substance that this promise was 
made to him at his bank, in the town of Marshall, in an interview 
between himself and Mr. Hall. William Farlow is also ealled asa 
witness by the plaintiffs, who testified that he was present at this 
conversation and heard it ora great part of it at least; that he heard 
the defendant Hall sav,“ Go on and cash the drafts and we wil! pay 
them until further notice.” 

o. The testimony of Mr. Cordell is to the same effeet—that the 
defendant Hall said to him, “ We will pay the drafts drawn for the 
cost of the cattle bought by Farlow and shipped to us until further 

notice.” There is a letter written by the defendants, not to 
47 the plaintiffs, but allowed to be put ih evidence, mn whieh 
they refer to the course of business; and there is the testi- 
mony of George Farlow upon the same tending to sustain the same 
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proposition on the part of the plaintiffs. The plaintiffs insist that 
something is to be inferred from the course of business which im- 
mediately follows this alleged contract between themselves and the 
defendants, as the defendants went on and cashed the drafts as they 
were drawn, although in many eases, as the proof shows, the pro- 
ceeds of the cattle were not sufficient to pay the drafts. Yet the de- 
fendants paid them without finding any fault or in any way taking 
any exceptions to their obligations to pay them. , 

4. This business run on in this way from: the time the contract 
was made—the last of March or the first of April—until the draft 
in question was drawn, on the 15th of July, 1586. 

5. On the part of the defendants Mr. William [fall is ealled as 
witness, and he testifies that he made no such contracts as Mr. Cor- 
dell and Mr. William Farlow testifies to; that he did not agree for 
his firm that they would pay the drafts drawn by Fariow for the 
cost of the cattle which he might buy to ship and consign to them: 

so that vou have a conflict of testimony here, and it becomes 
48 your duty in this case, so far as you are able, to reconcile this 

testimony if you can; if not, to say where the preponderance 
of the proof lies. 

6. You are the judges under the law of the credibility of these 
Witnesses, and not only of the credibility of the witnesses, but to say 
which of them you will believe. 

7. It is for you to say, in the light of the testimony here, whether 
the defendants did agree, as is charged in this ease, that they would 
pay these Farlow drafts that should be drawn and vou will say 
where the preponderance of the proof lies. You are the judges. 
You have heard the witnesses testify. You have seen them here in 
court, and you are to say where the preponderance of the proof is, 
If you find from the proof that Mr. William [all, one of the firm, 
agreed with the plaintiffs to pay these Farlow drafts drawn against 
the live stock shipped by him to the defendants, that the draft in 
question was so drawn, and that the defendants have refused to pay 
sald draft, then the defendants are liable for the amount unpaid on 
this draft. 

To the charge and instruction contained in this seventh para- 
graph the said defendants, by their counsel, then and there excepted 
in due form of law. 

8. You will remember that the proof shows without dispute that 

there was the sum of 85,956.55 paid about three days after 
it) these cattle were sold to the credit of the plaintiffs in) one of 

the banks in this city. So they have received on account of 
this draft that amount, which leaves a balance due of SO537.45 at 
the time the draft was drawn or at the time this paviment was 
made, with interest from 15th of July, ISS6, at the time the draft 
was protested for non-payment, if you find this contract was made. 

% You cannot find for the plaintiffs upon this aspect of the plain- 
tiffs’ case unless vou find from the proof that the defendants did 
agree to pay these drafts as they should be drawn upon the defend. 
ants by Farlow and cashed by the plaintiffs. [fi vou do find that 
this agreement was taade, then the defendants are lable tn this 
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ease for the unpaid portion of this draft, which is 35,557.46 and 
interest on the amount from the loth of July, 1886, to the present 
time. 

Te which charge and instruction as contained in this 9th para- 
graph the said defendants, by their counsel, did then and there ex- 
cept in due form of law. 

10. If you find the testimony does not establish this agreement to 
pav these drafts by the defendants, then the defendants are not 
liable to pay the amount of the draft; but in that event, if vou do 
so find, there is still another aspect of this case to be considered in 

the light of the evidence. 
ov 11. If you are satisfied from the proof that the nine ear- 

loads of cattle and the one ear-load of hogs mentioned in this 
draft, for you will observe the draft itself upon its face shows nine 
car-loads of eattle and one car-load of hogs, and vou are to construe 
in the light of all the testimony that 1t was drawn against the nine 
ear-loads of cattle and one ecar-load of hogs shipped, out of which 
proceeds the draft is to be paid—ii you are satisfied from the proof 
that the nine car-loads of eattleand one car-load of hogs mentioned 
in this draft as shipped by George Farlow and bought by him was 
purchased by Farlow with money obtained from the plaintiffs, with 
the agreement that the plaintiffs were to be paid for their advance 
on such cattle out of the proceeds of such cattle when sold by the 
defendants as Farlow’s brokers, and that the defendants knew about 
that—that is, that the detendants knew in the course of business 
between the plaintiffs and George Fariow and themselves and from 
other sources that Farlow had obtained the money to pay for said 
eattle from plaintiffs and had appropriated the proceeds of seid 
shipments to the payment of said drafts—then the defendants, as Far- 
low’s brokers, had no right to apply any part of the proceeds of said 
eattle to the payment of the debt of Farlow to themselves until the 
draft was fully paid. 

To which charge and instruction of the said court as econ- 

51 tained in this 1th paragraph the said defendants, by their 

eounsel, did then and there except in due form of law. 

12. You will remember the proof shows these eattle brought net 
cash $10,102.27, out of which the defendants paid to themselves— 
that is, they kept for the purpose of canceling their claim against 
Farlow—the sum of 84,165.72, and deposited the balance, 85,936.55, 
to the eredit of the plaintiffs with their correspondent here for the 
use of George Farlow. 

13. Now, if vou are satisfied that the defendants knew that Farlow 
had obtained advances from the plaintiffs upon these eattle, and 
that he had appropriated the proceeds of these eattle to the pay- 
ment of those advances by this draft, then the defendants had ne 
right to appropriate those proceeds to the payment of their own 
debt against Farlow ; so that, in this aspect of the ease, if you find 
from the proof that Farlow had appropriated, with the knowledge 
of the defendants, to the payment of this draft the proceeds of these 
cattle, then the defendants are liable for this $4,165.72 which they 
applied to the payment of their own debt against Farlow. =~ 
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To which charge and instruction of the said court as contained in 
this 13th paragraph the said defendants, by their counsel, did then 
und there except in due form of law. 

14. You are to infer, or rather you are to say, whether from the 

evidence in this case as to the course of business and deal- 
52 ings between the defendants and Farlow and between the 

plaintiffs and the defendants themselves the defendants knew 
of the dealings between Farlow and the bank, whether they did or 
not know Farlow had been advanced money from the plaiitills 
upon these cattle. 

To which charge and instruction as contained in this l4th para- 
graph the defendants, by their counsel, did then and there except 
in due form of law. 

15. In considering this aspect of the case you are to say whether 
the evidence shows that Mr. William Hall, at the time he visited 
Marshall, Missouri, in the spring, found Farlow to be a man of 
means and enabled to nake purchases of such a shipment of cattle 
as this was or whether some one had made the advances by which 
these cattle were purchased, and found that sumebody’s Inoney be- 
sides Farlow’s was invested. 

‘To which charge and instruction as contained in this 15th para- 
graph the defendants, by their counsel did then and there excepi 
in due form of law. 

16. Wheu this draft came you are to say whether that itself was 
not notice to them that this was plaintiffs’ money that had pur- 
chased these cattle, because that refers to the cattle in the draft 
itself, 

To which charge and instruction as contained in this 16th para- 

graph the defendants, by their counsel, did then and there 
53 excep! in due form of law. 

17. You will remember that the testimony is, and perhaps 
it may be said to be undisputed, that the defendants knew that 
larlow was not a man of means enough necessary to carry on such 
a stroke of business as he had been carrying on and making sucli 
purchases as this shipment indicated. 

To which charge and instruction as contained in this 17th para- 
graph the defendants, by their counsel, did them and there except 
in due form of law. 

18. ‘To recapitulate, if you find the contract which is set out in 
this declaration, that the defendants agreed to pay these drafts, is 
proven, then the defendants are liable for the full amount unpaid 
in the draft, with interest at six per cent. 

To which charge and instruction as contained in this [Sth para- 
graph the defendants, by their counsel, did then and there exeept 
in due form of law. 

1. If you find that this branch of the case is not made out, but 
do find that the defendants knew that the plaintiffs had advanced 
their money on these cattle, and that Farlow lial appropriated the 
proceeds of them to the repayment of those advances, then you will 
find the defendants liable for the amount of money which they then 
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appropriated, $4,165.72, and interest on that from the time 
5 | they appropriated it, which would be the time they received 
it, the 1oth of July. 

To which charge and instruction as contained in this 19th para- 
graph the defendants, by their counsel, did then and there except 
in due form of law. 

20. For your convenience I have just noted with pencil on the 
draft and protest, which you will take with you, the amount of the 
draft and amount of payment, $5,956.55, and struck balance 
$5,337.45, and have also noted the undisputed fact as to the value 
of the proceeds of the cattle and the amount which was paid to the 
plaintiffs out of the proceeds, leaving a balance of 84,165.72, which, 
in the jatter aspect of the case, would be the sum upon which you 
would compute the interest. 

And thereupon the said jury retired under the charge of an officer 
sworn for that purpose, and afterwards returned into court with 
their verdict, whereby they found the issues for the said plaintiffs 
and assessed their damages by oceasion of the premises at the sum 
of five thousand seven hundred and eighty-five dollars and seventy- 
hine cents. 

And thereupon, after the said verdict and before judgment thereon, 
the said defendants, by their counsel, moved the said court to set 

aside the said verdict and to grant to them a new trial in the 
said cause; which said motion the said court overruled and 
ordered Judgment to be entered upon the verdict. 
To which overruling of said motion and order for judgment the 
sald defendants, by their counsel, did then and there, in due form of 
law, except. 

And because none of the aforesaid exceptions appear upon the 
record of the said recovery the judge of the said court who pre- 
sided at the trial of this cause has to this bil! of exceptions set his 
hand and seal and ordered that the same be made a part of the 
record of said recovery. 


Dé 


Hl. W. BLODGETT, Judge. 
ndorsed: Filed Dee. 27, IS87. Win. HL. Bradley, clerk. 


7 Afterwards, to wit, on the twenty-eighth day of January, 

ISS, there was filed in said clerk’s office a bond in said en- 
titled cause; which said bond is in the words and figures following, to 
wit: 


Bond. 


Know all men by these presents that we, Simeon F. Hall, 
Wiiliam Hall, George W. Stitt, and Joseph A. Sleeper, are held and 
firmly bound unto John IL. Cordell and William F. Dunniea in 
the full and just sum of eight thousand and five hundred dollars, 
to be patd to the said John HH. Cordell and William FE. Dunnieca, 
their certain attorney, executors, administrators, or assigns ; to which 
payment, well and truly to be made, we bind ourselves, our heirs, 
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executors, and administrators, jointly and severally, by these 
presents. ae 

Sealed with our seals and dated this twenty-eighth day of 
January, in the year of our Lord one thousand eight hundred 
and eighty-eight. 

Whereas lately, at a cirenit court of the United States for the 
northern district of Illinois, in’ a suit depending in said court be- 
tween John IL. Cordell and William F. Dunnieca, plaintiffs, and the 
said Simeon F. Hall, William Hall, and George W. Stitt, defend- 
ants, judgment was rendered against the said Simeon F. Hall, 
William Hall, and George W. Stitt in the said cireuit court of the 
United States for the northern district of Illinois, and they, the said 

Simeon F. Hall, William Hall, and George W. Stitt, 
57 having obtained a writ of error and filed a copy thereof in 

the clerk’s office of the said court to reverse the judgment in 
the aforesaid suit, anda citation directed to the said John H. Cor- 
dell and William F. Dunnica, citing and admonishing them to be 
and appear at a supreme court of the United States to be holden 
at Washington the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
Simeon I*. Hall, William Hall,and George W. Stitt shall prosecute 
their said writ of error to effect and answer all damages and costs 
if they fail to make their plea good, then the above obligation to be 
void; else to remain in full foree and virtue. 


SIMEON F. HALL. [SEAL. 
WM. HALL. [ SEAL. 
G. W. STITT. SEAL. 
JOSEPH A. SLEEPER. _ 


Approved by— 
H. W. BLODGETT, Judge. 


Endorsed: Filed Jan. 28,1888. Wm. H. Bradley, clerk. 


58 NortTHERN District oF ILLINOIS, ss . 


I, William TH. Bradley, clerk of the cireuit court of the United 
States for said northern district of Ilinois, do hereby certify the 
above and foregoing to be a true and complete transcript of the 
record of all the proceedings had in said court in the cause wherein 
John H. Cordell and William F. Dannica are the plaintiffs and 
Simeon F. Hall, William Hall, and George W. Stitt are the defend- 
antsas the same appears from the files and records of said court now 
remaining in my custody and control. 

;, — a In testimony whereof I have hereunto 
Seal of Cirenit Court | : “<p anid] 
aa . set my band and aflixed the seal of sav 

U.S., Northern Dist. . aio nail saggy er a caaidiad 

Vilinois, 1855 court at my office, in Chicago, in said dis- 

) S» Orn . . . ™ > 4 ; ; ~ 
‘ trict, this twenty-fifth day of April, 1538s 


WM. H. BRADLEY, Clerk. 


4—90 
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59 UNITED STATES OF AMERICA, vey 
Northern District of Illinois, J ~ ° 


The United States of America to the judges of the circuit court of 
the United States for the northern district of Illinois, Greeting: 
Because in the record and proceedings, as also in the rendition of 

a judgmentina plea which is before you, insaid circuit court, between 

Simeon F. Hall, William Hall, and George W. Stitt, plaintiffs in 

error, and John H. Cordell and William F. Dunnica, defendants in 

error, in an action of assumpsit, a manifest error hath happened, to 
the great damage of the said Simeon T°. Hall, William Hall, and 

George W. Stitt, plaintiffs in error, as by their complaint appears, 

and it being fit that the error, if any there has been, should be duly 

corrected and full and speedy justice done to the parties aforesaid in 
this behalf, you are hereby commanded, if judgment be given 
therein, that then, under your seal, distinetly and openly, you send 
the record and proceedings aforesaid, with all things concerning 
the same, to the Supreme Court of the United States, together with 
this writ, so that you have the same at Washington on the second 

Monday of October, A. D. 1888, in the Supreme Court to be then 

and there held, that, the record and proceedings aforesaid being in- 

spected, the said Supreme Court may cause further to be done 

therein to correct that error what of right and according to the law 
and custom of the United States should be done. 

Witness the Hon. Morrison R. Waite, 

Chief Justice of the Supreme Court of the 

Seal of Circuit Court, United States, this 28th day of January, in 
U.S., Northern Dist. the year of our Lord one thousand eight 
Illinois, 1855. hundrea and eighty-eight, and of the In- 

dependence of the United States the 112th 


year. 
WM. H. BRADLEY, 
Clerk of the Circuit Court of the United States 
for the Northern District of Illinois. 


[ Endorsed :] Supreme Court of the United States. Simeon F., 
Hell, William Hall, & George W. Stitt, plaintiffs in error, vs. 
John H. Cordell and Wm. F. Dunniea, defendants in error. Writ 
of error. Copy deposited for the defendants in error in the clerk’s 
office U.S., northern district of Illinois. 


60 Unitep SraTes oF AMERICA, , 
Northern District of Illinois, 


To John H. Cordell and William IF. Dunnica, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October, A. D. 1888, pursuant to a writ of 
error filed in the clerk’s office of the circuit court of the United States 
for the northern district of Illinois, wherein Simeon F. Hall, William 
Hall, and George W. Stitt are plaintiffs in error and you are defend- 
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ants in error, to show cause, if any there be, why the errors in the 
judgment mentioned should not be corrected and speedy justice 
should not be done to the parties in that behalf. 

Witness the Hon. Henry W. Blodgett, judge, this twenty-eighth 
dav of January, in the year of our Lord one thousand eight hun- 
dred and eighty-eight. 

H. W. BLODGETT, Judge. 

J. A. SLEEPER, 

Attorney for Plaintiffs in Error. 


61 [ Endorsed :] Supreme Court of the United States. Simeon 

F. Hall et al., pl’ffs in error, vs. John IH. Cordell et al., def ’ts 
in error. Citation to October term, A. D. 1888. J. A. Sleeper, att’y 
for pl’ff- in error. The within notice served on us this 28th day of 
August, 1888, & service accepted. J. M. Flower & C. L. Holstein, 
att’ys for def’ts in error. 1066. 


Endorsed on cover: N. Illinois C.C. U.S. No. 90. Simeon F. 
Hall, William Hall, and George W. Stitt, plaintiffs in error, vs. John 
H. Cordell and William F. Dunnica. Filed September 7, 1888. 
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JOHN H. CORDELL ANd oe 


BRIEF FOR PLAINTIFFS IN ERROR. 


STATEMENT OF THE Case. 


This was an action of assumpsit, brought by the defend- 
anis in error against the piaintiffs in error, in the Cireuit 
Court of the United States for the Northern District of Ili- 
hols. 

1. The plaintiffs’ declaration, as originally filed, con- 
tained three counts, the first averring that January 1, 1886, 
plaintiffs were engaged in the business of banking and 
made an agreement with the defendants that they would 
cash al! drafts or bills of exchange drawn by one George 
Farlow, on the defendants, on account of shipment of cattle 
then purchased by Farlow and consigned to the defendants: 
that the defendants, on receipt of the drafts or bills of ex- 
change, would honor the same on account of said shipment 
of cattle. 


» 
That in pursuance of that agreement piaintiffs had, upon 
presentation of such drafts or bills of exchange, drawn by 
Farlow on defendants, payable to the order of plaintiffs, 
cashed the same, paid over the proceeds to Farlow, for- 
warded the dratts or bills of exchange to the defendants, 
who, upon presentation thereof, accepted and paid them. 

That July 13, 1886, Farlow presented a draft, payable to 
the order of plaintiffs, and directed tothe defendant, for the 
sum of 811,272, which the plaintiff cashed, paid over the 
proceeds to Farlow and forwarded the draft to defendants 
to be paid upon the receipt thereof by them. 

That that draft was received by the defendants as well as 
nine loads of cattle and one load of hogs, which were con- 
signed by Farlow to defendants, to be sold by them under 
the arrangements aforesaid. 

That the defendants refused to honor or pay the draft, 
and never have paid it. 

The second count is on a bill of exchange, drawn by George 
Farlow, July 15, 1586, at Marshall, Missouri, directed to the 
defendants, for the sum of $11,275, payable to the order of 
plaintiffs, and accepted by defendants at Chicago, Illinois, 
July 15, 1886, which was never paid by defendanis. 

The third count was the common counts for money 
loaned by plaintilfs to defendants, paid, laid out and 
expended, and had and received by the defendants, to and 
forthe use of the plaintiffs, and for goods, wares and mer- 
chandise, labor, ete. 

An amended count, filed November 28, 1887, by leave of 
court averred 

1. That January 1, 1886, plaintiffs were and since have 
been engaged inthe business of banking at Marshall, Mis- 
sourl, 

¥. That defendants were then and since have been en- 
caged in the business of live stock commission merchants at 
the Union Stock Yards, Cook county, Hlinois. 

>. That Mareh OL, 1S56,an agreement was entered into, 
between defendants and George Farlow, that Farlow should, 
from time to time, ship to detendants live stoek, to be sold 
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bv defendants as commission merchants, and that Farlow 
should at the time of such shipments, draw drafts or bills of 
exchange on defendants, payable to the order of plaintiffs, 
to cover the price of live stock so shipped, and that defend- 
ants would accept and pay, or pay all drafts or bills of ex- 
change so drawn. 

4. That said agreement was before and at the time of 
the transaction thereafter complained of in the count, re- 
ported and communicated by said parties to said plaintiffs, 
and by plaintiffs beiieved and relied upon 

5. That in pursuance of said agreement, and on July 15, 
1886, Farlow shipped to defendants nine loads of cattle and 
one car load of hogs, and drew a draft or bill of exchange 
on defendants, against the same, for the sum of $811,274, 
pavable to the order of plaintiffs. 

6. That said draft was presented by Farlow to plaintiffs 
for discount, according to said agreement for discounting, 
and platutills, relying upon the agreement and believing 
that the draft would be accepted and paid by defendants 
according to said agreement, discounted the draft, paid Fars 
low the full value therefor, and caused the draft to be for- 
warded to defendants for acceptance and payinent. 

7. That the draft was duly presented to defendants for 
acceptance and payment, the nine car loads of cattle and 
one car load of hogs duly received and sold by the com- 
pany, and proceeds therefrom received by him: that defend- 
ants refused to accept the draft or biil of exchange or to 


pay ihe same and have ever since done so. 
DEFENDANTS PLEAS. 


1. Not-nssumpsit. 

2 To the first count in the original declaration and to 
the additional count, “That the promises and undertak- 
ings of the defendants therein stated and alleged to accept 
or pay the said drafts of George Farlow, made on them, if 
any such were made, were hot made in writing; that they 
were made in the State of Missourl and not elsewhere, and 
that in and by the statutes of the said State of Missouri, 
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to-wit, Chapter 10 of the Revised Statutes of the State of 
Missouri, entitled, Bills of Exchange and Negotiable 
Promissory Notes, the same being a public statute of such 
State. Acceptances of bills of exchange are required to be 
in writing in order that any person shall be charged as 
acceptor thereof, and all promises to accept bills of exchange 
made before the same are drawn, are also required to be in 
Writing, and to be unconditional in order to be binding on 
the person making the same. 


PLAINTIFFS REPLICATION. 


The plaintiffs reply: 

l. ‘That the promise of the defendants in the declara- 
tion mentioned, was an original promise of and undertak- 
ing by defendants to plaintiffs to pay drafts or bills of 
exchange drawn on defendants by George Farlow, in favor 
of plaintiffs, and discounted by them, which said promise 
was to be performed by detendants in the State of Illinois, 
where defendants resided and where this suit is instituted 
and is now pending.” 

2. second replication: “That the said draft was drawn 
by said (reorge Farlow and discounted by plaintiffs, on the 
faith of said promise of defendants that they would pay 
the same. 

That “the money thereon paid by plaintiffs to said Far- 
low, the amouut thereof being the face of said draft, was 
used yy said Farlow in purchasing nine car loads of cattle 
and one car load of hogs; all of which faets the defendants 
well knew at the time they received said live stock as here- 
after stated.” 

“That said cattle and hogs were, at the time said draft 
was forwarded for payment, consigned to defendants for 
sale by them, and were reccived by defendants and sold by 
them, and they received the proceeds thereof, amounting to 
about S11,000, and thereby the defendants became bound to 
pay sald draft.” 


5 
DEFENDANTS DEMURRER. 


The defendants demurred to each of said replications sep- 
arately. To the first replication that it is not sufficient in 
law for the plaintiffs to maintain their action in respect of 
said counts mentioned in the plea, and assigned the follow- 
Ing causes: 

|. The replication does not state facts sufficient to an- 
swer thesaid plea. 

2. The replication is a departure from the matters 
contained in said first count mentioned in said plea. 

3. The replication is a departure from the matters con- 
tained in the count filed at this same term of October and 
mentioned in said plea. 

To the second replication, that it and the matters and 
things therein contained are not sufficient, in the law, 
for the plaintiffs to have or maintain their action in respect 
to said counts, and assign causes as follows: 

I. The replication does not state faets sufficient to 
answer the said plea. 

2. The replication is a departure from the matters con- 
tained im the said first count mentioned in said plea. 

>. The replication is a departure from the matters con- 
tained in tie count filed at this same term of October, and 
mentioned in said plea. 


Bin oF EXCEPTIONS. 
Plaintitts keridener. 
l. <A bill of exchange as follows: 
S11 274.00. Mansiuany, July 15, LSS86. 
Pay to the order of Cornell and Dunnica eleven thou- 
sand two hundred and seventy-four dollars—nine car loads 
of cattle and one load of hogs. 
(iEORGE FARLOW. 
To Dann Bros. & Co., Union Stock Yards, Chicago, Il. 
2. Protest of said draft in writing by notary public, for 
pon-payment July 15, 1586, under seal. 


Admission that draft was presented to defendants on that 
day, payment demanded and refused. 

3. Testimony of witnesses tending to prove that Farlow, 
April 1, 1886, was engaged in the business of buying live 
stock, at Marshall, and elsewhere in Missourt, shipping the 
same to Chicago to be sold on the market at the Union 
Stock Yards, and had been so engaged for many years. 

4. That defendants were live stock commission men at 
said Union Stock Yards, receiving live stock consigned to 
them at said stock vards, and selling it for the owners fora 
commission paid to them. 

>. That plaintiffs, for many vears, had been bankers at 
Marshall, in Missourl; that’ Farlow, during March, 1586, 
purchased live stock in Missouri, shipped it to defendants at 
Union Stock Yards for sale—made several such shipments. 

6. That for many vears Farlow had done business with 
plaintiffs as his bankers; when he made the shipments, 
in March, he drew drafts for the live stock ou defendants, 
at union stock vards, Chicago, payable to plaintiffs’ order; 
that they took the drafts and paid the money for which the 
drafts were drawn, on checks drawn on them by Farlow, in 
favor of the persons.from whom he bought the live stock. 

7. That defendants had received the stock, sold it on the 
niarket for the account of Farlow, paid all the drafts drawn 
on them when presented: that William ILall, one of the 
defendants, was at Marshall, Missouri, April 1, 1886. 


S. Theecounsel forthe plaintiils then offered to prove, by 


Witnesses, that in a conversation between Cordell, one of 


the plaintiffs, and William Tall, Pall for his firm, had 
verbally agreed that they would pay all the drafts drawn 
by (reorge Farlow, in favor of the plaintiffs, on ILall Bros. 
& Company, for the cost of live stoek which Farlow 
should buy and ship to the unio: stock vards and consign 
to them at the union stock vards. 

The counsel for the defendants objected to such evidence 
being given, on the ground that it was incompetent, because 
by the statutes of the State of Missouri, in force at that time, 
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to-wit, Chapter LO of the Revised Statutes of the State of 
Missouri, entitled “Of Bills of Exchange and Promissory 
Notes,” acceptance of bills of exchange are required 
to be in writing. in order that any person shall be charged 
as acceptor thereof, and all promises to accept or pay any 
bill of exchange, before the same are drawn, are also 
required to be in writing and to be unconditional in order 
to be binding on the person making the same, and the coun- 
sel produced and read to the court the said statute. Court 
overruled the objection and allowed the evidence to be 
given, and the counsel for the defendants excepted. 

The sections of the statute referred to and read te the 
court are as follows: 

CHaAITER 10. 
OF BILLS OF EXCHANGE AND NEGOTIABLE PROMISSORY NOTES. 

See. 535. AcceEPTANCE oF Bints or Excuanxnce Musr Be 
IN Waririnc.—No person within this State shall be charged 
asan acceptor of a bill of exchange, unless his acceptance 
shall be in writing, signed by litmself or lis lawful agent. 
(G5. 505, See La.) 

Sec. 554. Accerrance Written oN Separate Paver 
Winn Binp Accerron, Witex.—lf such acceptance be writ- 
ten on a paper other than the bill, it shall not bind the ac- 
ceptor, exceptin favor of a person to whom such eeceptance 
shall have been shown, and who, upon the faita thereof, 
shall have received the bill for a valuable consideration. 
(Ci. S. oO, See. 2.) 

Sec. 5050. AN  UnNconpirioNAL Promise to AcceEPt 
DikEMED AN AccerraNnce, Witex.—An unconditional prom- 
ise in writing, to accept a bill before it is drawn, shall be 
deemed an actual acceptance in favor of every person to 
whom such written promise shall have been shown, end 
who, upon the faith thereof, shall lave received the bill for 
a valuable consideration. (4.5. 305, See. Sb.) 

9. The further testimony ofthe plaintitf tended to prove 
that William Elall, one of the defendants, at Marshall, in 
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the State of Missouri, made ‘a verbul agreement with the 
plaintiffs that his firm of Hall Bros. & Company would 
pay all drafts drawn by George Farlow, in favor of plaint- 
iffs,on Hall Bros. & Company for the cost of live stock 
bought by him, Farlow, and shipped and consigned to Hall 
Bros. & Company atthe Union Stock Yards, Chicago, Ili- 
nois. 

10. The counsel for the plaintiffs gave further evidence 
tending to show thut between April 1 and July 15, 1886, 
Farlow bought, in Missouri, a large number of cattle, hogs 
and live stock, and shipped them to the Union Stock 
Yards, Chicago, Illinois, consigned to Hall Bros. & Co., 
amounting to as many as thirty-five or forty shipments; 
that Hall Bros. & Co. received the shipments and sold the 
stock as commission men for Farlow; that in each case, 
after the live stock wes weighed and on board the cars, 
l’arlow drew his drafts for the cost of the live stock so 
shipped, on Hlall Bros. & Co., at the union stock yards, 
Chicago, pavable to plaintiffs or order; that plaintiffs 
received the draft, paid out the money mentioned in it on 
George Farlow’s checks to parties from whom he had 
purchased the stock, and for the expenses of ship- 
ping; that plamtiffs sent the drafts to Chicago for 
collection and in every instance Hall Bros. & Co. paid 
the draft on presentation; that July 15, 1886, George 
Farlow shipped at Blackburn, Missouri, to the Union 
Stock Yards, Chicago, nine car loads of cattle and one car 
load of hogs, consigned to Hall Bros. & Co., sold by them 
for account of Farlow, proceeds received by them; that the 
draft read in evidence was drawn by Farlow, discounted 


by the plaintills, the amount of the draft credited to Farlow 


on their books, and by them paid out on Farlow’s cheeks, 
viven to parties from whom he had bought the eattle and 
hogs, and for expenses incurred in shipping the eattle, 
eic.; that the draft covered the cost only to Farlow, 
of said live stock: that Cordell and Dunniea’ sent the 
draft forward for collection; it was — presented — to 
Hail Bros & Co. for payment; they refused to pay 


it; it was protested for non-payment. After the dratt 
had been protested plaintiffs received from the pro 
ceeds of these cattle and hogs $5,956.55, that being the 
amount of the net proceeds of the cattle and hogs received 
by Hall Bros. & Co. after taking from the gross proceeds 
the freight on the shipment, the expenses of feeding the 
stock on the way and at the stock yards, the stock yards 
charges, charges of persons coming with the stock, and the 
commissions on the sale and the amount owing by Farlow 
to Hall Bros. & Co. for moneys paid by them on his drafts, 
over and above the net proceeds from live stock received 
by them from him and sold for him on the market, and 
$2,000 due them on notes, given by Farlow to defendants 
for money loaned to him by them. 


DEFENDANT’s EVIDENCE. 


The defendants’ evidence tended to show that William 
Ilall did not make the verbal agreement with Cordell and 
Dunnica, as testified to by witnesses on the part of the 
plaintifis. 

That William Hall had no conversation with Cordell and 
Dunnica, or either of them, on the subject of the purchase 
of cattle or live stock by Farlow, or the shipment or con- 
signment of it to Hall Bros. & Co. at the union stock vards 
for sale, or the payinent of drafts drawn by Farlow on them. 

That the occasion of Willitm Hall going to and being in 
Marshali, Missouri, was that Farlow had applied to Hall 
Bros. & Co. to borrow 82,000 on his note and the note of 
some other person. 

That Cordell and Dunnica had sent the note to Hal! 
Bros. & Co., and had recommended the parties as good and 
the note good security for the loan. 

That on receiving the note and letter from Cordell and 
Dunnica, William Hall went to Missouri to make personal 
inquiries about the parties, saw Cordell and talked with 
him about making that loan, and refused to make it. 

That after the conversation with Cordell, Hall saw Farlow. 
and told him he would not. make the loan then. 
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That Farlow then told Hall he had some ninety-two head 
of cattle on which he had made some payments, which he 
offered to ship and consign to Hall Bros. & Co., for sale, 
against which he wished to draw. 

That William Hall then agreed with Farlow, if he would 
ship those cattle and draw against them for the cost, less 
what he had already paid on them, and if the cattle came 
in time to meet the draft and they were as represented by 
Farlow, Hall Bros. & Co. would sell the cattle and pay the 
draft. 

That that was the only agreement made there at Mar- 
shall as to shipment of live stock by Farlow to Hall Bros. & Co. 

That those cattle were afterward shipped, not in the name 
of George Farlow, bui in the name of his brother, William 
E. Farlow; the draft against them was drawn by George 
Farlow in the name of Cordell and Dunnica. 

That the cattle netted some $300 more than the amount 
of the draft; the proceeds of the cattle were credited to 
George Farlow on the books of Hall Bros. & Co., the draft 
paid, and the amount charged to George Farlow in his ac- 
count. 

That the course of business at the stock vards was and 
is that live stock is received there, subject to freight, ex- 
penses of feeding it on the way, of the persons who accom- 
pany it, for feeding at the yards and the charges of the 
stock yards company. 

That the consignee pays all these charges, charges them 
with his commissions to the consignors, deducts the amount 
from the gross sales and the balance is the net proceeds of 
the sale. 

That the course of doing the business between Hall Bros. 
& Co. and Farlow was to credit him with the gross proceeds 
of each shipment, charge him with the money paid upon it 
for freight and other expenses and their commissions, and 
upon payment of his draft to charge him with that money 
also. 

That when William Hall was in Marshall, April 1, 1886, 
George Farluw was indebted to Hall Bros. & Co. 


\y 


\y 
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That between April 1 and July 13, L886, the proceeds of 
live.stock shipped by Farlow and censigned to Hall Bros. & 
Co., were not sufficient to pay the moneys, so that on July 
I3th, Farlow was indebted to Hall Bros. & Co., 34,165.72, 
which included the $2,000 loaned by tiem to him. 

That July 15, 1886, Hall Bros & Co. received nine car 
loads of cattle and one car load of hogs, shipped by 
Farlow from Blackburn, Missouri; there were 145 cattle 
and 63 hogs. Hall Bros. & Co. sold them on the market at 
the stock vards, for account of Farlow; the gross proceeds 
were $10,758.46; Hall Bros. & Co. paid, on account of that 


shipment, as follows: 


Freight, including feed on road...... $525 OO 
WTOP GRE vevscsnccenenivecns peceeee saewecces 41 2) 
[lay See eee eee ee eee eee eee eee re eee ee eee ‘) ri 
a ” Ow 
SRMONNIA i ccscnseccsces ven a I 
Cash advanced shipper.........ceeee : ? AN 
Their commissions on sale...... ..... 78 50 

Gob 19 

Net proceeds S1O0.102 27 


Hall Bros. & Co. on that day deducted from 
this net proceeds Farlow’s debt on their 4.165 72 


NS RA DELS AD AE ELEN DOLE I 


Leaving a balance due him of ..........0eeces $ 5.936 55. 
Hall Bros. & Co. on the next day paid that money to the 
plaintiffs by depositing it in bank with their correspondent, 
to their credit, for use of George Farlow, which they after- 
wards received. 

I have made the statement thus full, not because | ex- 
pect the court will review the facts, but that it seemed 
necessary to me that I might present more clearly the ques- 
tions of law in the case. 


ome 


IXsrprucrioNns ASKED BY DEFENDANTS. 


The defendants prayed the court to give certain Instruc- 
tions tothe jury, eight in number; they appear at length 
on pages 18, 19 and 20 of the printed record. 

The court utterly refused to give the first two of said 
instructions asked, and to the refusal of the court to give 
each or either of them the defendants excepted. 


ASSIGNMENT OF ERRORS. 


And the said plaintiffs in error say that in the proceed- 
ings in said cause andin giving judgment therein in and 
by said Circuit Court, there is manifest error in this, to wit: 

1. That the said Cireuit Court overruled the demurrers 
of the said plaintiffs in error to the replication of the de- 
fendants in error to the pleas of the said plaintiffs in error, 
when the judgment thereon ought to have been given for 
the plaintiffs in error. Pages 5,9, 10, Il and 12 printed 
record, 

2. The said Circuit Court erred in overruling the objec- 
tion of the plaintiffs in error to the giving of evidence by 
the defendants in error, as proposed by them at page 15 of 
the printed record, and on page 55 of the original record, 
and in permitting the defendants in error to produce and 
give to the jury the evidence set out at the foot of page 15, 
and on page 16 of the printed record, against the objection 
of the plaintiffs in error. 

3. The said Circuit Court erred in refusing to give the 
following instruction asked by the plaintiffs in error: 

“1. That the oral agreement to which the plaintiffs and | 
their witnesses have testified, under the statute of Missouri, 
was not valid and binding on the defendants, if it was made 
in Missouri, because it was not In writing.” 

4. The said Cireuit Court erred in refusing to give the 
following instruction to the jury, as asked by the 
defendants: 

“2. That the entire evidence in this cause is hereby 
excluded and you should bring in a verdict for the defend- 
ants.” 
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5. The said Cireuit Court erred in refusing to give te 
the jury each of the instructions asked by the defencaants, 
numbered 3, 4,5, 6, 7 and 8, and set out at length at pages 
19 and 20 of the printed record, and in not instructing the 
jury upon the points of law made by each of said instructions. 

6. The said Cireuit Court erred in giving the following 
Instruction to the jury: 

‘7. It is for you to say, in the light of the testimony 
here, whether the defendants did agree, as is charged in 
this case, that they would pay these Farlow drafts that 
should be drawn, and you’ will say where the preponder- 
ance of the proof lies. You are the judges. You have 
heard the witnesses testiftv. Youhave seen them here in 
court; you are to say where the preponderance of the proof 
lies.” 

“Tf vou tind, frota the proof, that Mr. William Hall, one 
of the firm, agreed with the plaintiffs to pay these Farlow 
drafts, drawn against the live stock shipped by him to the 
defendants, that the draft in question was so drawn, and 
that the defendants have refused to pay said draft, then the 
defendants are liable for the amount unpaid on this 
draft.” 

7. Thesaid Cireuit Court erred in giving the following 
Instruction tothe jury: 

“9. You can not find for the plaintiffs upon this aspect 
of the plaintiffs case, unless you find from the proof that 
the defendants did agree to pay these drafts as they should 
be drawn upon the defendants by Farlow and cashed by the 
plaintiffs. If you do find that this agreement was made 
then the defendants are liable in this case for the unpaid 
portion of this draft, which is 85,537.45, and interest on 
the amonnt from the 15th of July, 1886, to the present 
time.” 

8. The said Circuit Court erred in charging the jury as 
follows: 

“Il. If you are satisfied from the proof that the nine 
car loads of cattle and the one car load of hogs mentioned 
in this draft, for you will observe the draft itself upon its 
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face shows nine car loadsof cattle and ene car load of hogs, 
and vou are to construe in the lightof all the testimony that 
it was drawn against the nine ear loads of cattle and one 
ear load of hogs shipped. out of which proceeds the draft is 
to be paid—if vou are satisfied from the proot that the nine 
ear loads of cattle and one car load of hogs mentioned in 
this draft as shipped by George Farlow and bought by him, 
was purchased by Farlow with money obtained from the 
plaintiffs, with the agreement that the plaintiffs were to 
be paid for their advance on such cattle out of the proceeds 
ofsuch cattle when sold by the defendants as Farlow’s bro- 
kers, and that the defendants knew about that—that is, that 
the defendants knew in the course of business between the 
plaintiffs and George Farlowand themselves and from other 
sources, that Farlow bad obtained the money to pay for said 
cattle from: plaintiffs. and had appropriated the proceeds of 
sid shipments to the pavinent of said drafts—then the de- 
fendants, as Farlows brokers. had no right to apply any 
part of the proceeds of said cattle to the payment of the 
debt of Farlow to themselves until the draft was fully paid.’ 


GQ. The said (ireur Court erred in charging the jury as 
follows: 

V3. Now. if vou are satistied that the defendants knew 
that Farlow hea oot ned advances from the plaintiffs upon 
these cattle. and tiet le Lad appropriated the proceeds of 


” 


these cattle to the pavment of those adyances bv this draft, 
then the defendants Lad noright to appropriate those pro- 
eeeds to the pavinent of their own debt against Farlow, so 
that in this aspect of the case, if vou find from the proof 
thet Farlow liad appropriated, with the knowledge of the 
defendants. to the payinent of said draft, the proceeds of 
these cattle, then the defendants are liable for this $4,165.72 
which they apphed to the payment of their own debt 
against Farlow.” 

10. The said Circuit Court erred in charging the jury 
as follows: 

“14. You are to infer, or rather you are to say, whether, 
from the evidence in this case as to the course of business 
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and dealings between the defendants and Farlow and be- 
tween the plaintiffs and the defendants themselves the de- 
endants knew of the dealings between Farlow and the 
bank, whether they did or not know Farlow lad advanced 
money from the plaintiffs upon these cattle.” 

ll. The said Cireuit Court erred in charging the jury 
as follows: 

“15. In considering this aspect of the case you are lo 
sav whether the evidence shows that Mr. William Ilall, at 
the time he visited Marshall, Missouri, in the spring, found 
Farlow to be a man of means and enabled to make pur- 
chases of such a shipment of cattle as this was, or whether 
some one had made the advances by which these cattle 
were purchased, and found that somebody's money besides 
larlow’s was invested.” 

12. The said Circuit Court erred in charging the jury as 
follows : 

“16. When this draft came, vou are tosay whether that 
itself was not notice to them that this was plaintifls’ money 
that had purehased these cattle, because that refers to the 
cattle in the draft itself.” 

15. ‘The said Cireuit Court erred in charging the jury ag 
follows : 

“ly. You will remember that the testimony is, and per- 
haps it may be said to be undisputed, that the defendants 
Knew that Farlow was nota man of means enough necessary 
to carry on sucha stroke of business as he had been carry- 
Ing on and making such purchases as this shipment in- 
dicated.” 

l4. The said Cireuit Court erred in charging the jury as 
follows : 

“18. To recapitulate, if you find the contract which is 
set out in this declaration, that the defendants agreed to 
pay these drafts, is proven, then the defendants are liabie 
for the full amount unpaid in the draft, with interest at six 
per cent.” 

15. The said Circuit Court erred in charging the jury 
as foliows: 
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“19. If you find that this branch of the case is not made 
out, but do find that the defendants knew that the plaint- 
iffs had advanced their money on these cattle, and that 
Farlow had appropriated the proceeds of them to the 
repayment of those advances, then you will find the defend- 
ats liable for the amount of money which they then appro- 
priated, 84,165.72. and interest on that from the time they 
appropriated it, which would be the time they received it, 
the 15th of July. 

16. The said Cireuit Court erred in overruling the mo- 
tion of the plaintiffs in error for a new trial. 

17. The said judgment ought to have been given for 
the plaintiffs in error instead of for the defendants in error. 

Wherefore the said judgment ought to be reversed. 


ARGUMENT. 
I. 


The second plea of the plaintiffs in error to the first count 
in the declaration, as originally filed and to the additional 
count filed at the October term of said ccurt, presented a 
good defense to the said counts and to the replications filed 
thereto, by the defendants in error, was no answer to that 
plea, and the demurrers to them ought to have been sus- 
tained, 

1. The said first count in the declararation was upon 
the alleged ogreement made by defendants, that plaintiffs 
would, in the course of dealings between Farlow and the 
defendants, cash all drafts or bills of exchange, drawn by 
Farlow on account of shipment of cattle then purchased by 
Farlow and consigned to defendants, and that defendants, 
on receipt of said drafts or bills of exchange, would honor 
the same on account of said shipments of cattle. 

2. The pleaset up asa defense. the statute of Missouri re- 
quiring agreements of that kind to be in writing. 

%. The first repleation averred ‘that the agreement, 
in the declaration mentioned, was an original promise to be 
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performed in the State of Illinois. This was no answer to 
the plea if the verbal promise was a nullity under the stat- 
utes of Missourt. 
That it was a nullity see the statutes of Missour) arcd—- 
Kintoy. Mulhal/, 4 Mo. appeal, bys 
helio # Mulhall, i? Mo. 22 
Peousel y. Lath OD \lo. 31. 
Dalle vy. Corre, 36 Mo. 57d 
Fard \ chin: | ente s SI Nlo. yd, 
i. The second replication avers that the draft was dis- 


counted by the plaintils, and the money mentioned in it 


purchasing nine car loads of cattle 


— 


was used by Farlow 3 
etic One car heosved of hows which defendants Knew: that thie 


ae 


a 


hows sinned cittle Were consigned to defendants lo} sale Dy 
thempatthe time the draft was forwarded for PaVINene: tliat 
defendants rec ived thet and sola {inet nid received thy 
proces cds thy reat 

Dy. bach of those replications admit that the pretended 
ierechienl Wiis rade aT the State of Missouri: host it Wiis 
verbal and not in writing, and that the statutes of Missouri 
were as stated in the plea. 

True it is, that. whether the replication lad admitted or 
denied thre provisions of the siatute of Missouri. the Cireut 
Court und this court take judicial notice of this statute. It 
ia le Hecessary al times Lo ort fresh thie judicial peedaael by 
reading the statute, but it knows Its provisions all the soune. 


6. The laws of the State of Missouri. where the pre- 


tended contract Was rade, Lovern Its construction und 
validity. li the laws of Missouri, at the time when this 
verbal UVUPres hiehl Was hiade, required derechichnts to accep 
bills of exchange to be in writing, that law governed the 
Cireuit Court in determining whether anv contract was 
made or not, or whether anv contract existed. 

Boud vy. Bragg, 17 sAtl. 6. 

Stacy v. Baher, V Sean. 417. 

claus Y. Robertson, ay I]. do 

Evans vo Anderson, TS Ul. SDS. 


Is 


7. Each of said replications was a departure trom the 


counts inthe declaration to which the plea was filed, 


LT. 


It was not competent for the plaintiffs to prove, on the 
trial of the case. or to give any evidence of, a verbal agree- 
ment to accept the draft on which the suit was brought. 

The counsel for the detendants below objected to such 
evidence, the court overruled the objection and the defend. 
ants excepted. The same authorities are applicable to this 
point as to the point on overruling the demurrer to the 
replications. 

The otfer to give the evidence and the objection thereto 
and the ruling of the court are on page Lo of the printed 


record, 55 origina! record. 


|. There is no evidence in the record and none was pro- 
duced on the trial tending fo prove the avrecinent between 
(:eorge Farlow and the defendants, set out in the additional 
count, found at the foot of pave 6 of the printed record, to 
wit: That on or about the 5ist dav of Mareh, 1886, an 
agreement was entered into between said defendants and 
(ieorge Farlow, by which it was promised and agreed by 
defendants that Marlow should, from time to time, ship to 
defendants live stock, to be sold) by them as cominission 
merchants, and that Farlow, should, at the time of sueh 
shipments, draw deafts or bills of exchange on defendants, 
pavable to the order of plarntiils, fo cover the price of live 
stock so shipped, and that defendants would accept and pay 
“ut dratts (>] bills of exchange sO) drawn. 

2. The evidence offered by the plaintiffs on the trial 
was. “that ina conversation between Cordell, one of the de- 
fendants, and said William Pall, he, Hall, for his firm, had 
verbally agreed that they would pay all the drafts drawn by 
(eorge Farlow, in favor of plaintiffs, on Hall Bros. & Co. 
for the cost of live stock which Farlow should buy and 


ship to the union stock vards, anid consign to them, [all 
Bros. & ('o.” 

>. ‘That evidence was objected to. the objection over 
ruled, and exception by defendants 

|. The evidence given by the plaintiffs, uuder such rul- 
ing. “tended to prove that William Tfall did, at Marshall, 
in the State of Missourt, on or about April}, LSs6, make a 
verbal agreement with the plaintiffs that his firm: of Hall 
Bros. & Co. would pay all drafts drawn by George Farlow, 
in favor of plamtils. on Hall Bros. & Co., for the cost of 
live stock bought by iim, Farlow, and shipped and con- 
signed to TTall Bros. & Co. at the Union Steck Yards, 
Chicago.” This does not by the least or thinest shade of 
shadow refer to any contract between Farlow and the de- 
fendants. 

>. The agreement, as set out in the first count of the 
declaration on page 3, printed reeord, is— 

1. © Wherein and whereby it was agreed that) plaintiffs 
would in the course of dealings between said defendants and 
one Creorge harlow * * * cash all drafts or bills of ex- 
change drawn by said Farlow upon the said defendants. 
on account of shipment of cattle then purchased by said 
Farlow and consigned to the said defendants, and who, upon 
the receipt of said) drafts er biils of exchange, would then 
and there honor the same, on account of said shipments of 
cattle.” 

6. The evidence given on the trial, of the verbal con- 
tract, did not prove nor tend to prove the contract as set 
out in the first count of the declaration. 

7. As set out in the first count of the declaration, the 
contract was (@), that plaintiffs, in the course of their deal- 
ings between defendants and Farlow, would cash all drafts 
or bills of exchange drawn by Farlow, on the defendants, 
on account of shipment of cattle fhen purchased by Farlow 
and consigned to defendants, and that defendants, upon 
receipt of said drafts or bills of exehange, would then and 
there honor the same, on account of said shipments of cattle 
aforesaid. 
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There is no evidence of any such agreement by platnatills 
as this count sets out. and the evidence elven does hot sus- 
tain the first count even if that verbal promise was binding, 
Whieh i was not. 

8S. The evidence offered and given was of a verbal agree- 
menton the prart of the defendants, made with the plautitts, 
that they would pay all drafts drawn by George Farlow 
in favor of plaintiffs, on Tall Bros. & Co., for the cost of lie 
stock, which Farlow should buy and ship to the union stock 
vards anid consigned to Hall Bros. & Co. 

% There is nothing in the evidence to show or which 
ends to prove an agreement on the part of plaintiffs to 
cash drafts for Farlow drawn on defendants 

lO. By the agreement, as set out in the declaration, the 
drafts were to be made on account of shipment of cattle 
‘len purehased by Farlow and consigned to defendants. 
The evidence was of an agreement to pay all drafts drawn 
bv Farlow in taver of plaintilis, for cost of lire stock bought 
by Farlow and shipped and consigned to defendants at the 
lL nion Stock Yards. ¢ hhieago. 

There is) not. T repeat, a particle of evidence tending to 
prove that the plaintiffs agreed with the defendants to cash 
drafts drawn on defendants by Farlow as aileged in the 
first count 


ll. So we see that the evidence docs not sustain the first 
countin the declaration. nor the additional count un the 
declaration, even if it were true as matter of law that the 
verbal proiiise cute nipted ic. bye proven Was bot a nellity 
under the Missour: statutes 

|. There 1S no evidence in (he case cotlmpectent Lo prove 
that thie defendants agreed to accept Or pay this «draft 
offered in evidence and mentioned in the declaration. On 
the contrary, the proofis, that they refused either to accept 
Obl pay it. 

Is. As we have seen by reterenceto the Missouri statute 
and the decisions of the courts of Missourl under that stat- 
ute, thatthe verbal promise Was a nullity, aad ly reference 
tothe decisions of the Supreme Court of Illinois, that it 


depends entirely thpron the Missouri statute, whether that 
promise Was binding on defendants in the State of Pitnois: 
that it is clear, asa rule of iu, that wotil there liad been a 
binding contract made between the parties in Missouri there 
Was none in Elinots which the courts would enmforee. that 
asthe verdict and tudgment in this case were given for the 
whole amount unpaid onthe draft. with interest. there would 
notseemr to be much question thasat thie helgerey nt ofetist De 


reversed, 
AY 


Tue Derexpants’ [Nsreverions as Askep anp REFUSED. 
Nb THE CHARGE oF THEE Cottyr. 


The defendants were, in law. and on the seore of fair 
dealing by the court below with their case, entitled to have 
hisiel “ull ther instruetions as asked, sttbostanticlls eryven to 
the jurv, whereas, bv the refusal to give any of the iastrue- 


’ 


harge of the cotrt as given. phe 


tlons asked, ane by the «| 
jury were obliged, i thev followed the spirit of the tustrue- 
Lions ofthe court. if not the letter, to give a verdict agaist 
the clefendants There were questions of fret whrirely ouetil 
to lave beer submitted to that pur, and thev ought to lave 
been pr rmiitted to prerSs Lipreoni those questions of facet. unedes 
prrarprer ibistrue tions oft thy Court ts to thy: Ist. withpeonrt I yg lhe 
told to find against the defendants and for the platatitls, 


they virtualilv were 


Inasmuch as the statute of Missoni tecade the per 
? ’ ; 4 . vif . } ; | ? . “1? : ’ ’ I 
fended aerecmentl, set out th the declaration. sna ate Pripekared 
, ’ . ~ . 
to be proved by the evidence, votd, becuse tot im writing 
‘| ! } ‘ I ‘| " : 
fhe coootnn below oul! hoo teye so lbristriected + iye »y\ ‘is Fre 


quested by defendants in ther first tnostruction 

2. Paiste as the evidence did not tend to prove an 
agrec tent between the platnitiths cli thi Cheberadanhts, wed 
beiween George Farlow and the defendants. and as there 
Was no evidence tending to show that the defendants were 
under anv obligation whatever to the plamiills. to aceept 


that craft or pay at. the court ought to lave excluded all 


»)») 
the evidence from the yury and directed thei to give their 
verdict for the defendants, as requested by defendants in 
their second instruction asked. 


» 


3. Tnstead of giving either the first or second tustruction 
as asked by the defendants. the court, bv its charge sub- 
mitted to the jury, as a question of fact, to lind that there 
Was a Contract between the blaintitis the the defendants, 
or some contract on the part of the defendants arising out of 
that verbal promise, by which they were obligated to accept 
and pay thatdraft, notwithstanding the statute of Missouri, 
Which mde “ill promises hol in) writing, rice before a 
dratt was drawth te aceepl or pay if, void, motwithstaned 

ing the courts of Missouri had uniformly decided that) such 
verbal promises were void, and notwithstanding the rale 
elementary, that the dee loci contractus controls as to the 
construction and validity of contracts 

3 lask the court to rend the third, fourth. fifth nid 
“Ixth instructions asked by the defendants, and when read, 
[ submit to vour honors that each and every one of them 
are warranted by the rules of law, by the rules of evidence 
and by the law governing the conduct of trials before a 
eourt and jury. That it was the duty of the court, when. 
ever attention Wiis specifically culled to the propositions 
contained in those Instructions, to lnstract the jury one way 
or the other upon each of those propositions, because they 
are legal propositions, and are proper and necessary to a 
fair consideration of the evidence submitted to the jury. 
>» The judge who tried the case has said in the bill of 
exceptions, Which he signed, and on the 20th printed page, 
that he did not, nor would give any of the said third, fourth. 
fifth, sixth, seventh and eighth instructions, further than the 
charge which he did give tothe jury contains the substance 
of them or any of them. 

6. Lecail your honor’s attention to the 1, 2,5, 4,5 and 6 
paragraphs of the “charge to the jury, as given by the 
court.” page 20, printed record. And I submit that the 
statement of the evidence there given is not sustained by 
the bill of exceptions which the judge himself has signed. 


’ 
) 


7 


That from the begining to the end of the whole charge 
the requests, on the prune of the defendants. to charge the 


jury in relation to their dutv in considering thu 


‘ oe, ‘ . 
Lest PT eperin\ 


of witnesses, and as to determining where the preponder- 
mhece ts or lies, Is rheet touched prone (i) atlured «| to) bv thi court, 


and throughout the whole of it there appears an € 
lead the minds of the jury to the coneluston that the 


was of opinion the plamtitls were entitled to their verdtet 


and damages for the whole amount of the draft apatd and 


lhite rest. 


‘ ln the fifth, sixth ame seventh predbato Hplis f the 
chiar the court did tell the jury that there was a coufthet 


in the evidence, nid that it was thetr duty to reconeile it, if 
they contd: if mot, to sav where the preponderance was 
that they were judges of the credibility of the witnesses. and 
notonly that, but to sav which of them they would believe 
but it utterly neglected to give the jury the rule. 
of evidenee, proper for them to know in determining then 
credibility Or cotning toa COnCIUSION Where the prbec}o eer 
ance lav. oras to whieh of them thev w ruled believe. as the 
defendants liad root sted, amedoas TP think. the « 
tohave done. And thecourt did conelude the seventh par- 
agraph by telling the jury that if from the proof they foune 
that Willian Tball agreed with the platntiils Loo pPoeav Chiese 


drafts, drawn egainst the live stock shipped by Farlow to the 


defendants. that the draft in question Was so drawh aginst 
chp dt thnaat 


the live stock shitpped by lett ti the defendants, ttl 


Thre defendants bicied refused to poet the ctrl thie Were din 


Hit toy the Load tal tinipaaiel ori df 
‘ Your honors will observe thicat throuelhe }! 


the court tells the jury that thev aay find an agreement 
1a pay dratts ontof a verbal promise biscde ot MM SSOUTT, 
notwithstanding the statute of Missouri, and tmotwithstane- 
ing the contract or agreement set out in the declaration 
liad not been proved by the evidence which appears in the 
bill of exeeptions. - repeat that under the rules of law 
eletentary, the error of the court in persisting ws if did 


. y 
f mimide, even though made 


thesat thet verbtl promise, if 


Missouri, When the statute required it to be unconditional 


and in writiig. was tiost palpable and flagrant. 

9 TL know that the court did tell the jury that ifthey did 
not find from the evidence that that verbal promise was 
mide, thev could not find for the pictetill on tbat Livpoth- 
esis: but Tsabimit that from tie lanvuage and spirit of the 
charge the court Intended the jury should understand that, 
In the mind of the court, there was no need to question that 
that verbal Promise Was tmiade, nor that the court expected 
them to find for the plaiutitls on that theorv and to assess 
their datages at So.557 10 and interest on that chrpaotbnal 


. aan Sad . 
from: July do. PSNS6. 


~~ 


ja) Dat the court pri muother theory to the yury taproot 
: . . 3 } ‘ — : . i } a San . . ; 
Which it told) them: that 1 LhevV sit ald fail lovive them ver- 


ie poor thy “Ltn! of Modded ad J.) and lnterest, yuu cial tinned it li- 


other state of facets, which the court elaborated in the 
ch ireec, thiev tmiust still tind = for the platatitls and assess 
their damages at S4.160.72 and interest from Juiv 15, 
ISSO 

1 | te Verth] ac bheot’s atlehitlon to PRI ao a the 
printed record and ofand ol ortginal, and paragraphs 11 
1 acs canned T4 | y I | cour 

| stibritt to vour Plonors that there is noevidenee in the 
pillof exceptions that warranted the court in suggesting to 
thr pur it tia i ne stivevestion be hol thicat 
they should find. hat the defeadents know that the nine car 
lowes { euttle clLditd OobIe Car f cit] orf hy ‘ss Were “purchased Aaj 
Marlow, wth money obtained frou the plaintits, with the agree 
i? / Pheatl j f / pitt tf ‘dy fifael pice fare such 
( ttl cptil of thie pees oedts rb stick COT tla ot haan sold Aya thie le be pelagls 


j 


as Farlow’s broker 

}20 Ler ts evn WHAT THE schaprtre sari. At page 
li pordditi (| recora, anal sebvotit the riidedle at pipe “ ¥ of orig- 
price recora, We read: ie P haat (oli oor about July loth, Greorge 
“Farlow shipped at Blackburn, Missouri, a station about 
“twelve miles from Marshall, to the Union Stock Yards, 
. Chicago, LIlinois, nine car toads of cattle and one car load 


‘of hogs, consigned to Hall Bros. & Co. which were re- 


eae 


ng celved by | Lal Bros & Co. and sold by theta for account 
“oot Cae Ore larlow. and proceeds received Dy tiielil thicat 
‘the draft read in evidence was drawn by Greorge Farlow, 
‘discounted by Cordell & Dunniea and he aurouat of te 
: dyayt credited to harlow on their books, and bv them parte 


out on Farlow’s checks, given to parties from whom lie 


* 


‘had bought the nine car loads of cattle and one car load 
“of hogs, and for the expenses Incurred in shipping the 
Seattle, ete. : that said draft covered oniv the cost to Far: 
“low of said live stock.” 

13. DT have quoted all the evidence as contained in the 
bill of exceptions on that pomt. That bili of exceptions 
is signed by the judge who presided inthe court on the trial 
of th Is Cuse. [ le bets told Vou Wlhrat the ev ideries tended to 
prove. Lsubmit that it is mot said that it tended te prove 
ihiat there Was day agreement Letivcen the plarutitts “ud fiurlouw, 
wher they discounted lhis draft for Nedvvs On fer bene credit on the) 
hooks for tlie diuonadl, or af fret other hasiee, = thasee thie’ prlaataat- 
“ifs were to be paid ther advance on such cattle out of the 
‘proceeds of such cattle. when sold by defendants as Fur- 
*low’s brokers 

If. f savy that not only is there mothing in the bill of 
exceptions about any such agreement, but there was never 
ins claim or pretense (oth the preurt of the plaistiils thycat 
there was ever any such agreement 

The firsteount in the declaration purports to set out all 
the contracts between the platnitils and defendants, and be- 
tween Farlow and the platotils, and there ts noe claim. pre. 
tense or averiment of hy such aderecimient ti that court 
Hor any other count in the declaration. 

i>. The first countavers the making of the contract bn 
tween the plaintifis and defendants. Tt saves thet poheudaat 

its. as was their custom. and duo purstanee of the agree- 
* pnienil between them and defemeant =, cashed the d raft ana 
“paid the proceeds to Farlow,” ete. Then further om in the 
court, thev say that thie drat Was pore sented to defendants 
for acceptance and they aecepted it. They relied upon thi 
promise of defendants lo UEC pe, ep prove the acceplanee 
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invoking that rule of commercial law.that a previous 
promise to accept Is an acceptance. 

Not a word is said, however, of any agreement, express 
or implied, between Farlow and plaintiffs, that the money 
placed to furlow’s credit, on cashing that draft, was to be 
paid out of the proceeds of these cattle, when sold by de- 
fendants as Farlow’s brokers. 

lj. The plaintiffs relied entirely on the verbal pronuse 
of the defendants to pay drafts drawn by Farlow on them, 
Without reference to the proceeds of sales of live stock, or 
whether the proceeds equaled the amount of the draft or 
fell far shert of it. They knew that previous shipments 
had not equaled the drafts, and probably knew that this 
shipment would not. 

Had the plaintitts looked to the cattle as security for the 
pavinent. or intended to have any claim on them for repay- 
ment of the money, they would, as they could, have taken 
an assigninent of the bill of lading or shipping bill, attached 
it to the draft. and forwarded it with: it. 

17. Why did the court say to the jury what it did in 
paragraph 17. The only evidence on that point in the bill 
of exceptions is found on page 16, printed record, near the 
top. Ttis:- That Farlow had no unincumbered property, 
“and that plaintiffs were unwilling to advance money 
‘on Farlow’s drafts, unless the defendants would agree to 
' procveet them.” 

That may show a reason for plaintiffs wishing or requir- 
lng defendants’ verbal promise to pay the draft, but it does 
not tend to prove an agreement between Farlow and plaint- 
its thatthe money they alvanced on this draft should be 
repaid oat of the proceeds of these eattle and hogs when 
sold by defendants as Farlow’s brokers. it does not show 
that the plaintiffs had or were to have any lien on the cattle 
or on their proceeds. 

It rather tends to show that the plaintiffs would not 
advance money on the security of the cattle or proceeds; 
would not advance money on the bills of lading or shipping 
bills, but required Hall brothers’ agreement to pay, and 
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that they should protect themselves by the proeeeds of the 
live stock bought and shipped by Farlow to them, they 
relving on the live stock shipped, rather than the plaintiffs 

IS. It was prejudicial to the defendants’ ease for the 
court to tell that jury that it was “undisputed that the de- 
“fendants knew that Farlow was not a man of means 
“enough, necessary to carry on such a stroke of business as 
“he had been carrying on,and making such purchases as 
“this shipment indicated.” It was error to tell the jury 
this, because it was not warranted by the evidence, and, 
hecause the only effeet in the case was to unduly affect the 
minds of the jury adversely to the defendants.  [ submii 
that the charge, asa whole, was improper, not warranted 
by the evidence, and tended to mislead the jury from the 


real questions in the case. 


V. 

[ make this further point, that admitting Qvhich | do 
not) that there ay be evidence tending to prove or estab- 
lish the right of the plaintiffs to recover of the de- 
fendants the 84,165.72 on the theory of the charge, vet 
there is also evidence tending to disprove that riglit. There 
were disputed (testions of facts on threat poll, to be pissed 
upon by the jury and found for the plaintitls, before thev 
would be authorized to give their verdict for that money, 
S4.165.72 and interest on it from July 15. 1586. and this 
judgment must be reversed, 

| The court submitted two questions of fact tothe jury 
to be pass “| LLP rOone by them. 

(7) Was there an agreement valid) and binding on the 
defendatts, under which they were bound to pay the whole of 
that draft for 811.274, whether the proceeds of the cattle and 
hogs. amounted to the amount of it or not. or whether after 
l'arlow shipped the cattle and consigned them to defendants, 
he had exercised the right of stoppage /n (ransitu, so that de- 
fendants never received them. 

(6) If there was no such agreement, then were the de- 


ds 


fendants hable to pay to the plainutis the net proceeds of the 
cattle and hogs, 810,102.72” 

2. The court instructed the jury that if they found from 
the evidence that the verbal promise, which the plaintiffs 
claimed was made by William flall to them at) Marshall, 
Missouri,in Mareh or April, ISS6, was proved, then they 
would tind there was sucha valid and binding contract ane 
the plaintiffs were entitled to recover the whole amount of 
the draft, $11,274, and interest tromduly Lo, 1SS6, less what 
they had already paid notwithstanding the cattle and logs 
brought only the sum of S1O,75546, and that the net pro- 
eeeds of the sale were only 310,102.27. 

3. Thejury by their verdict have found there was such 
coltract; thatthe plaintiffs were entitied to recover from 
the defendants damages sustained by them by reason of the 


non-performance of that contract the amount unpaid on 


I idini is dsteieeentnciintedaiieecteeiee veces 06,88745 
And interest from July 15, 1886.........0..cccses :seses 148.5 
Making NG IN i inninéciennvncaiiinain . So, 15009 


t. [tis evident that the jury have not, by their verdict, 
passed upon the other question submitted to them so as to 
lind for the plaintiffs on that other issue; or that they were 
entitled to recover from the defendants, under this second 


proposition, OR OT LOG NTL RI RMA Ee Mel LR a S165.72 
And interest wuuld have Dbeete......... sccccccccccces SGI 
ee IE OR bts ccs cae eae Sbolbos 
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y lf them verdiet lias any ellect on this second ({ues- 
tio or Issue, or is any finding upon it, it is for the defend. 
“tits. 

6. Butt say,in no event can the court reverse the 
judgment given and allow plaintifls to remit the excess 
over 34,516.05, and then aflirm the judgment for that latter 
SUTn. 

J. A. SLEEPER, 
hon Plaintiils m brvrorv. 
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Statement of Facts. 


Briefly stated, the facts are as follows: On or about April 
Ist, 1886, William Hall, for plaintiffs in error, who are live- 
stock commis-ion men of Chicago, Illinois, made a parol 
agreement in Missouri with John I. Cordell, for defendants 
in error, who are bankers in Fulton, Missouri, to pay all 
drafts drawn by one Farlow in favor of Cordell & Dunnieca 
on Hall Bros. & Co. at Chicago, Illinois, for the cost of live 
stock bought by Farlow and shipped to Hall Bros. & Co., 
Chicago, Illinois. Pursuant to this agreement Farlow, be- 
tween April Ist and July 13th, made 55 or 40 shipments of 


% 

live stock to Hall Bros. & Co. at Chicago, Illinois; the live 
stock was paid for by money furnished by Cordell & Dun- 
nica on Farlow’s drafts drawn on Hall Bros. & Co., in Chieago, 
[llinois, according to the agreement, and all these drafts 
were accepted and paid by [Hall Bros. & Co. at Chicago, 
Illinois, whether the live stock in any shipment sold for 
enough to cover the draft or not. On July 13th, 1886, Far- 
iow made a shipment to Hall Bros. & Co. of live stock which 
cost $11,274.00; Cordell & Dunnica furnished the money 
to pay for this shipment as usual, under the agreement 
aforesaid, by cashing Farlow’s draft on Hall Bros. & Co. for 
the said amount. The shipment and the draft reached 
Hall Bros. & Co. at Chicago, Ilinois, on the same day, July 
15th, 1886. The draft was as follows: 


“$11,274.00. Marsan, Ju/y 18, 1886. 
“Pay to the order of Cordell & Dunnica eleven thousand 
two hundred and seventy-four dollars—9 car-loads of cattle 
aud one car-load of bogs. 
“GEORGE FARLOWw. 


“To Hall Bros. & Co., Union stock Yards, Chicago, Ii.” 


Hall Bros. & Co. received the shipment of eattle, sold the 
sume and appropriated $4,165.72 of the proceeds to pay a 
debt due them from Farlow. The draft they refused to ae- 
cept, but they deposited the balance of the proceeds of the 
live stock which they did not need, 85,956.55, to the eredit 
of Cordell & Dunnica ina Chicago bank. The draft was 
protested, and Cordell & Dunnica brought this action 
against Hall Bros. & Co. in the United States circuit court 
at Chicago for breach of their contract to accept the said 
draft. The court instructed the jury on two aspects of the 
ease: First, that if they believed that William Iall, for bis 
firm, agreed to pay these Farlow drafts against live stock 
shipped by him to them, that the draft in question was so 
drawn, and that Hall Bros. & Co. refused to pay it, then 
Hall Bros. & Co. were liable for the unpaid amount of the 
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draft, $5,337.45, with interest from July loth, 1886. Second, 
that if they did not find such an agreement was made, but 
did find that Hall Bros. & Co. received the shipments know- 
ing that it had been bought with Cordeil & Dunnica’s money, 
and that Farlow’s draft in thetr faver was out for the cost 
thereof, that then Hall Bros. & Co. had no right to appro- 
priate the proceeds of said shipment to pay a debt due them 
from Farlow, and were liable for the amount so appropri- 
ated, $4,165.72. 

The jury brought in a verdict for $5,785.79, which estab- 
lished the fact that the agreement sued on was made by -Hall 
Bros. & Co. with Cordell & Dunniea. 

From a judgment rendered on this verdict Hall Bros. & 
Co. have prosecuted this writ of error. 


Brief and Argument for Defendants in Error. 


Counsel for pleintiffs in error seek a reversal of the judg- 
ment in this case on three grounds: 


Ist. Beenuse the contract, for the breach of which this 
action Was brought, was not in writing, counsel contending 
that its validity is to be determined by the law of Missouri, 
and that by the law of that State it was required to be in 
writing. This point was raised by demurrer to plaintiffs’ 
replication, by objection to parol evidence of the contract, 
and by request for instructions. 


2d. Because of variance between the pleadings and proof. 

3d. Because of the refusal of the trial Judge to give, as 
asked, certain formal instructions telling the jury how to 
weigh the evidence, which counsel claims are not sufficiently 


embodied in the general charge of the court. 


We shall discuss these points in the above order. 


I. 


1. Under general commercial law a parol promise to accept 

a non-existing bill of exchange, upon the faith of which the 
bill when drawn is purchased, ts binding upon the promissor 
and is not within the statute of frauds. 

Townsley vs. Suinrall, 2 Peters, 170. 

Light vs. Powers, 15 Kans., 98 (by Brewer, J.). 

1 Reed, Statute of Frauds, see. 62. 

Barney vs. Newcomb, 9 Cush., 46. 


This is the law in Illinois. 
Seudder vs. Union Nat'l Bank, 91 U. 8., at pp. 415 
and 414. 
Mason vs. Dousay, 35 II1., 429. 
Nelson vs. First Nat’l Bank, 48 IIL, 36. 
Sturges vs. Fourth Nat’l Bank, 75 L1., 595. 
St. Louis Stock Yards vs. O’Reilley, 85 [I]., at p. 551. 


2. But such a parol promise to accept a bill not drawn, 
describing no particular bill, is not an acceptance of the bill 
when drawn. It is a contract to accep, for the breach of 
which an action lies. 

Boyce vs. Edwards, 4 Peters, 111, at p. 125. 
Russell vs. Wiggin, 2 Story, 257. 

Light vs. Powers, 15 Kans., 46. 

Cassel vs. Dows, 1 Blateh., 3-42. 

Nelson vs. lirst Nat'l Bank, 48 LIL, 36. 

Franklia Bank vs. Lynch, 52 Md., 279, at p. 280. 


This distinction between an acceptance and a promise to 
accept is clearly drawn tn the above cases, and is important 
in the ease at bar. ‘This action was upon a contract to ac- 
cept (see first count and “ additional count” of the declara- 
tion). The promise of Hall, for the plaintiffs in error, to 
accept this bill, for the non-acceptance of which this action 
was brought, was not an acceptance, but a contract to ac- 
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cept. His promise was not an acceptance of the bills to be 
drawn pursuant to it, either in Missouri or in Illinois; but 
it was a contract, which, although made in Missouri (where 
Hall happened to be), was lo be entirely performed in Illinois, 
where the promissors resided and where this action was 
brought. As far as plaintiffs in error are concerned their 
entire contract was to accept (or pay) bills drawn pursuant 
thereto. This was to be done in Chicago, Illinois. They re- 
sided there, the cattle were shipped to that point, and the 
bill offered in evidence was drawn upon “ Hall Bros. & Co., 
Union stock yards, Chicago, Illinois.” 

The question in the case is, therefore, as to whether the 
validity of the contract of the plaintiffs in error is to be de- 
termined by the law of Missouri, where it happened to be 
made, or by the law of Illinois, where it was entirely to be 
performed. 


d. “It is a principle of universal law that in every form 

a contract is to be governed by the law with a view to which 
it was made.” 

Chief Justice Marshail in Wayman vs. Southard, 10 

W heat., 1, at p. 4S. 

Pritchard vs. Norton, 106 U.3., 124. 

Watts vs. Comers, 115 U.8., 355, at p. 562. 

Lloyd vs. Guibert, L. R., 1 Q. B., 120. 


4. When the place where an obligation originates is not 
the place at which it is to be performed, the presumption is 
that the parties intended their contract to be governed by 
the law of the place of performance. 

Cox et al. vs. United States, 6 Peters, 172, at p. 205. 
jank of U.S. vs. Daniel, 12 Peters, 32, at p. oo. 
Andrews vs. Pond, 15 Peters, 65, at pp. 77 aud 7S. 
dell vs. Bruen, 1 Howard. (U. 8.), 170. 

Pritchard vs. Norton, 106 U. 8., 124. 

Story, Conflict of Laws, 8th ed., sec. 250 and note. 


Wharton, Conflict of Laws, 2d ed., sees. 398 and 399. 
Parson, Notes and Bills, 3d ed., vol. 1, p. 320. 

Byles on Bills, 7th Am. ed., see. 402. 

Lord Mansfield in Robinson vs. Bland, 2 Burr., 1077. 
N. Y. State Bank vs. Gibson, 5 Duer, at p. 583. 
Dickinson vs. Edwards, 58 Howard Pr., 24. 


The language of Lord Mansfield in Robinson vs. Bland, 
supra, is frequently quoted on this question. In that case 
Sir John Bland was sued on a bill drawn in France by 
himself on himself in’ England, and accepted by him for 
a gaming debt. “ There are three reasons,” said Lord Mans- 
field, “ why the plaintiff cannot reeover here upon this bill 
“of exchange: Ist. The parties had a view to the laws of 
“England. The law of the place can never be the rule 
“when the transaction Is entered into with an express view 
“to the law of another country as the rule by which it is 
“to be governed. * * * Now,here the payment is to be 
“in England. Itisan English security, and so intended 


“by the parties.” 


5. If the contract of these parties was void in Missouri, 
the place of its celebration, but valid in Illinois, the place 
of performance, they must be presumed to have contracted 
with reference to the law of Illinvis, because persons are not 
presumed to have contracted with reference to a law which 
defeats their engagements. 

Pritchard os. Norton, 106 U.S., 124. 

New Eng. Mort. Co. vs. Vader, 2S Fed. Rep., 265, at 
p. 200). 

Bell rs. Packard, 69 Me., 111. 

Ilunt vs. Jones, 12 RR. 1, 266. 

Wharton, Conflict of Laws, 2nd ed., sects. 429 and 
U7. 


Phillemore, {nt. Law, see. D. C. L., 1V, pp. 470, 471. 
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To adopt the contrary presumption in this case—that is, 
that the parties to this suit contracted with reference to the 
law of Missouri—produces quite lamentable results, for the 
plaintiffs in error, if they contracted with reference to Mis- 
souri law, must have known what that law was‘and that 
their contract with defendants in error was void under that 
law ; accordingly their purpose in making the contract was 
to entrap defendants in error into parting with their money 
on the faith of a promise which they (plaintiffs in error) 
knew to be non-enforeeable, and when sued for the money 


tu plead the invalidity of their promise. Even their able 
counsel could not persuade the learned trial judge to adopt 
such a presumption as to his clients. So the defendants in 
error are presumed to have known the law of Missouri, under 
which they lived. To presume that they advanced $11,000 
on the faith of Hall’s promise, when they knew that under 
Missouri law it was void, is ridiculous. 

On the other hand, to presume that these parties con- 
tracted with reference to the law of Illinois, where these 
obligors resided and where their contract was to be per- 
formed, makes their contract valid and their action respect- 
ively honorable and sensible. 

This principle is also illustrated in several cases in this 
court, Which hold that where parties have contracted for a 
rate of interest legal by the lex loci contractus but illegal by 
the lex loci solutionis, or vice versa, their contract will be con- 
strued as if made with reference to the law which made it 
lawful. 

Junction R. R. vs. Ashland Bank, 12 Wall, 226. 
Cromwell vs. Sae County, 6 Otto, 51. 
Miller vs. Tiffany, 1 Wall., 298. 


6. The rule that the validity of contracts depends upon 
the law of the place of performance applies to tormalities 
required by the law of the place of contract, and a parol 
contract required to be in writing by the law of the place 
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of its celebration is not therefore invalid in the State where 
it is to be performed by the laws of which it is good by 
parol, 

Wharton, Conflict of Laws, 2nd ed., see. 692. 

Ludlow vs. Van Renselaer, 1 Jolins, 94 (cited in Skin- 

ner vs. Tinker, 54 Barb., 333). 
Mason +s. Dousay, 35 II]., 429. 
Wynne vs. Jackson, 2 Russell, 251. 


In Ludlow vs. Van Renselaer, supra, a note made in 
France, both parties resident there, was not stamped as re- 
quired by French law. The Court held that, as it was pay- 
able in New York, it was valid: “The parties never con- 
“templated exacting the payment of this note in that country, 
“and this would forin a sufficient excuse here for not ad- 
“hering to a matter extrinsic and formal as to the contract.” 

Section 262, Story, Conflict of Laws, is sometimes cited as 
holding a contrary doctrine. It is clear, however, that the 
distinguished jurist referred in that section only to contracts 
to be performed where made, but upon which suit was 
brought in a foreign forum, for in section 280 he says 
(referring to sections 242 et seq., including 262): “ The rules 
“already considered suppose that the performance of the 
“ contract is to be in the place where it is made, either ex- 
“pressly or by tacit implication. But where the contract 
“is, either expressly or tacitly, to be performed in any other 
“place, then the general rule is, in conformity to the pre- 
“sumed intention of the parties, that the contract as to its 
“validity, nature, obligation, and interpretation is to be gov- 
“erned by the law of the place of performance.” 


7. There is, moreover, an additional and peculiar reason 
why the statute of Missouri was not permitted to invalidate 
the contract of these parties, viz., because upon questions of 
general commercial law the United States courts disregard 
local statutes and decisions which are contrary to the prin- 
ciples thereof. 
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As to statutes: Watson vs. Tarpley, 18 How., 517. 
As to decisions: Swift vs. Tyson, 16 Pet., 1. 
Mich. Cent. R’y vs. Myrick, 107 U. 
S., 102. 


In Watson vs. Tarpley, supra, this Court held that a statute 
of Mississippi providing that “no action or suit shall be 
“sustained or commenced on any bill of exchange until 
“after the maturity thereof” was contrary to the general 
commercial law, and therefore would be disregarded by /the 
courts of the United States sitting tn Mississippi. 

If the United States court sitting In Mississippi may dis- 
regard a statute of Mississippi upon a question of general 
commercial law, may not the same court sitting in Illinois 
disregard a statute of Missouri not only contrary to the gen- 
eral commercial law, but also contrary te the law of Illinois. 
when it is tntroduced to enable a citizen of Illinois to avoid 
an obligation which he assumed in Missouri to perform in 
[llinois? 


8. Another reason why the learned trial judge was right 
in ignoring the statutes of Missouri referred to is because the 
question as to what evidence shall be produced to charge 
one on a contract is answered by the law of the forum. 

In Don vs. Lippman, 5 Clark & Fin, 15, Lord Brougham 
says: “The question whether a parol agreement is to be 
“given up or can be enforced must be tried by the law of 
“the country in which the law is set in motion to enforce 
‘the agreement.” 

Cited by Justice Story, Conf. of Laws, see. 6555, 3d ed. 
Approved by Dr. Wharton, Conf. of Laws, see. 768, 2d ed. 

The language of the statute of Missouri is similar to the 
language of the fourth section of the statute of frauds. The 
latter says: “ No action shall be brought whereby to charge.” 
The language of the Missouri statute is: “ No person within 
this State shall be charged.” In Leroux vs. Brown, 12 C. B., 

92 
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801, it was held that the fourth section of the statute of 
frauds “does not render the contract absolutely void, but 
“only applies to the mode of procedure upon it.” The same 
ruling will apply to the Missouri statute. 
See also in this connection the discussion of this point in— 
Pritchard vs. Norton, 106 U.S8., 124. 
Downer vs. Chesebrough, 86 Conn., 39. 
Turnow vs. Ilockstader, 7 Hun., 80. 


At the risk of being tedious we will state two more reasons 
why the rulings of the circuit court on the Missouri statute 
were right: 

First. Because the said statute of Missouri does not require 
contracts to accept bills of exchange to be in writing. 

A reasonably careful reading of the sections compels this 
conclusion. Section 535 says: “ No person within this State 
“shall be charged as an acceptor of a billof exchange unless 
“ his acceptance shall be in writing, signed by himself or his 
“lawful agent.” Section 534 gives the effect of an accept- 
unce Written on separate paper. Section 555 says: “An un- 
“conditional promise in writing to accept a bill before it is 
“drawn shall be deemed an actual acceptance in favor of 
“every person to whom such written promise shall have 
“been shown and who, upon the faith thereof, shall have 
“ received the bill for a valuable consideration.” 

In Light vs. Powers, 15 Kansas, 96, the court, speaking 
through Judge Brewer, considered this question with refer- 
ence to the Kansas statute on this subject, which is iden- 
tical with the Missouri statute. The court said: “ This, it 
“will be perceived, is not an action on the drafts nor an 
“attempt to charge the defendants as acceptors by virtue 
“of a previous promise to accept. It seeks to make them 
“responsible for damages for breach of contract to accept. 
“The difference between the two is obvious and is well 
“pointed out in the case of Boyce vs. Edwards, 4 Peters, 
“11. * * * Tt follows, therefore, that a petition stating 
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“such a contract and the breach of it states a cause of 
“action, and a demurrer to it should be overruled. There 
“¢s nothing in the statute nor in the law merehant that requires 
“ such a contract lo be in writing.” 


Second. Because the Missouri statute in terms conlines 
its operation “ within the State ” ef Missouri. 

In New York & Va. State Bank vs. Gibson, 5 Duer, at p. 
583, the Court said, speaking of sections of the statutes of 
New York which are identical with those under eonsid- 
eration: “These provisions manifestly embrace all bills, 
“wherever drawn, that are to be accepted and paid within 
“this State; and were the terms of the statute less explicit 
“than they are, the general rule of law would lead us to the 
“same conclusion, that the validity of a promise to accept a bill 
“of exchange depends upon the law of the place where the bill is 
“to be accepted and paid.” 

A brief reference is proper to the four cases cited in the 
brief of plaintiffs in error, on page 17, par. 6, to susiain the 
proposition: “ The laws of the State of Missouri, where the 
pretended contract was made, govern its construction and 
validity.” In the first two of said cases (Bond vs. Bragg and 
Stacy vs. Baker) the contracts were to be performed where 
they were made, and the Court properly held that the lee 
loci contractus governed. No question as to the lee Joci solu- 
fionis was possible. in the third of said cases (Adams rs. 
Robertson, 37 Ll, 45) the Court said: “The laws of every 
“country allow parties to enter into obligations with refer- 
“ence to the laws of the country where such obligations are 
“to be performed, and although such obligations may not 
“be in accordance with the laws of the country where they 
“are made as regards obtigations to be performed in that 
“country, they may be strictly in accordance with such laws 
‘as to obligations to be performed in other countries.” 

The last case cited (Evans vs. Anderson, 75 II}, 55S) says: 
‘It isa principle adopted everywhere, that the nature, va- 
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“fidity, and interpretation of contracts must be governed 
“by the laws of the country where the contracts are made 
“or are to be performed.” 

Thus the first two cases cited by plaintiff in error on this 
point have no bearing upon the question at issue, while the 
last two cases are In consonance with the rule contended for 
herein, which was followed by the circuit court and which 
is followed by the vast majority of courts, that the validity 
of a contract 1s to be determined by the law of the place of 
performance. 

A somewhat full collection of the more recent cases hold- 
ing this to be the law is made by Mr. Bigelow in his note 
to section 280 of Story’s Conflict of Laws, Sth edition. 

The ease of Scudder vs. Union National Sank, 1 Otto, 
406, is not opposed tothe rule that the validity of a con- 
tract is to be determined by the Jer /oci solutionis. In that 
case Scudder promised in I[llineis to accept a bill of ex- 
change, already drawn, pavable in Missouri, and endeav- 
ored to evade payment by pleading the Missouri statute, 
claiming that, as the bill was payable in Missouri, that law 
should govern. But the court said: “If this be so ” (7. e., if 
a parol acceptance is valid in Illinois) “no question of 
“jurisdiction or of conflict of laws arises. The contract to 
“accept was not only made in Ilinois, but the bill was then 
“and there actually accepted in Illinois, as perfectly as if 
‘Mr. Scudder had written an aeceptance across its face and 
‘signed thereto the name of his firm) Vhe contract to ae- 
* cepl the bill was not lo he performed in Missouri. It had al- 
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“ready, by the promise, been performed in Illinois. The con- 
“tract to pay was, Indeed, to be performed in Missouri; but 
“that was a different contract from that of acceptance.” 
The difference between the facts of that ease and this is 
radical. ‘There the contract was to accept an existing bill, 
which was an acceptance; that contract was performed in 
Illinois, and was, of course, governed by its laws, being the 
lex loct contractus, lee loci solutionis, and lex fori. Wlere the 
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contract, made in Missouri, was to accept a bill to be drawn 
months after the promise, and the performance of that 
promise was to be the acceptance of the bill which was to 
be in Illinois, the law of Illinois being /ex loci solutionis and 
lex fori. 

[In the Scudder case the court said: “ Matters bearing 
“upon the execution, the interpretation, and the validity of 
“a contract are determined by the law of the place where 
“the contract is made.” This statement was not necessary 
to the decision of the case, and, as pointed out by Dr. Whar- 
ton (sect. 401, 2nd ed., Conflict of Laws), is to be restricted 
to contracts which are to be performed where made, or 
else the term “place where the contract is made” must be 
tuken in its alternative signification as either the place 
where the contract is celebrated or the place where it is to 
be performed. ‘This use of the term “ place of the contract ” 
is not unusual. 

Wharton, Conf. of Laws, 2nd ed., section 401. 


[[. 


Counsel for plaintiffs in error contend that there is a vari- 
ance between the allegations in the declaration and the 
proof. The record, however, does not disclose that counsel 
objected to any evidence offered below on this ground or 
called the attention of the trial court to it in any manner, 
and thus gave the plaintiffs below an opportunity to amend 
their declaration to conform to the proof. Ile cannot raise 
such an objeetion for the first time in this court. 

N. O., ete., I’y vs. Lindsay, 4 Wail., 650. 


But an examination of the alleged variance makes it evi- 
dent that an amendment below would have been unneces- 
sary. Stephen defines a variance as a disagreement upon a 
material point between the allegation and the evidence. 

This disagreement between the allegation and the evidence 
must be of such a character as to have misled the defend- 
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ants at the trial, in order to be taken advantage of as a 
Varlanee. 
Nash vs. Towne, 5 Wall., G89. 


An examination of the varianees alleged by counsel for 
plaintiffs in error makes it apparent that they are not ma- 
terial, that the defendants below could not have been misled 
by them,and that the declaration was substantially proved, 
which is all the law requires. 

The variance claimed as to the first count is this: That 
the declaration alleges an agreement that defendants below 
would honor drafts “on account of said shipments of cattle 
“ aforesaid” (p. 5, printed Reeord). The evidence was that 
Hall Bros. & Co. would pay all drafts drawn by George 
Farlow in favorof plaintiff on Hall Bros. “ for the cost of live 
“stock * * * shipped” to Hall Bros. & Co. (pp. 17 and 
18, printed Reeord). 

This is no varianee. ‘For the cost of ? is simply more 
definite than “on account of.” Defendants below could not 
have been misled; they knew that the draft was to be for 
the cost of the cattle, because they had paid 35 or 40 drafts 
which in each instance was for the cost of the shipment. 
But the allegation that one made a draft “on aecount of a 
“shipment” toa factor, in the absence of a limitation on 
the amount of the draft, would naturally be taken to mean 
that the draft covered the cost of the shipment. At the 
worst, the expression was nothing more than indefinite, and, 
if counsel had any doubt as to its meaning, the court below 
would probably have entertained a motion to make the 
count more definite and certain. 

But the language of the proof in this particular follows 
exactly the allegation im the “additional count” (p. 6, 
printed Record). 

It is claimed that this “additional count” and the proof 
present another variance, in that the proof shows a contract 
made between Ilall Bros. & Co. and Cordell & Dunnica, 
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while this count alleges no contract between them, but a 
contract between Farlow and Hall Bros. & Co. This objee- 
tion is answered most easily by referring to the first para- 
graph of this count (pp. 6 and 7, printed Iecord). A tri- 
partite contract is alleged. It is stated that Hall Bros. & Co. 
made a contract with Farlow whereby the latter was to 
draw in favor of Cordell & Dunniea, and that Ilall Bros. & 
Co. would accept and pay the drafts, “ which said agree- 
“ment was before and at the time of the transaction here- 
“inafter complained of reported and communicated by said 
“ parties to said plaintifis and by said plaintiffs believed and 
“relied upon.” If Hall “reported and communicated” to 
Cordell & Dunnica that his firm would “accept and pay ” 
drafts drawn by Farlow in favor of Cordell & Dunnica, he 
must have made a contract directly with Cordell & Daunnica, 
which became binding when they cashed the drafts on the 
faith of said agreement. The count does allege a contract 
between Hall Bros. & Co. and Cordell & Dunnica. 

With due respect to the learned counsel for plaintiffs in 
error, we submit that these objections are frivolous. 


II]. 


error is alleged in the refusal of the court to give the in- 
structions asked by defendants below, numbered from 1 
to S, inclusive. The first two of said requests relate to 
the application of the Missouri statute; these were not given 
in any form. This ruling of the trial judge has been con- 
sidered, and, we think, shown to be justified. 

Defendants’ instructions numbered 38, 4, 5, 6,and 7 (p. 19, 
printed Record) were not given in the form asked, but the 
principles declared therein are substantially included in the 
general charge of the court. These instructions of defend- 
ants below are stereotyped rules for the guidance of the jury 
In weighing the evidence. They probably announce correct 
principlesof law, but the charge of the judge to the jury cover- 
ing these rules was eminently fair and full. Ie told them they 
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“must say where the preponderance of the proof lies” (par. 5, 
p. 21, printed Record); that “ you are the judges under the 
“law of the credibility of these witnesses, and not only of 
“the credibility of the witnesses, but to say which of them 
“you will believe” (par. 6). “ You are the judges. You 
“have heard the witnesses testify. You have seen them 
“here in court,and you are to say where the preponderance 
“of the proof is” (par.7). THe told them that the testimony 
must establish the agreement to pay the drafts (par. 10, p. 22). 

These portions of the charge seem sufficiently liberal to 
defendants. It is possible to befog a jury with complicated 
and elaborate instructions as to how they shall use their 
senses and intellects. Tin the language of Mr. Justice Miller, 
in Walker zs. Johnson, 6 Otto, 424, at p. 429, “It is appar- 
“ent that the attention of the jury was directed by the court 
“to all the matters essential to their understanding the case, 
“and we do not admit that a court is bound to give to the 
“jury,at the instance of counsel, every philosophical remark 
“found in text books of the law, however wise or true they 
“may be in the abstract or however high the reputation of 
“the author.” 

As to defendants’ eighth request (p. 20), a sufficient reason 
for its refusal is that there was no evidence to support it. 
The undisputed evidence as to Farlow’s pecuniary condition 
was that “lhe had no unineumbered property, and that the 
“plaintiffs were not willing to advance money on Farlow’s 
“drafts unless the defendants would agree to protect the 
“same” (p. 16, printed Record). And the testimony of de- 
fendant Hall is that he would not loan Farlow 82,000 ena 
his and another man’s note (p. 17, printed Record). 

The plaintiffs in error further object to the 11th, 12th, 
15th, and 14th paragraphs of the charge of the court (pp. 
22, 25, printed Record) on the ground that there is no evi- 
dence that the defendants knew that the shipment of July 
13th was “ purchased by Farlow with money obtained from 
plaintiffs,” ete. 
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As the jury adopted the other theory of the ease and 
found that Hall Bros. & Co. made the agreement as alleged, 
this may not be important; but to vindicate the charge of the 
learned judge we beg to direct the attention of the court to the 
evidence on this point, on page L6of the printed Record, to the 
effect that between April 1, 1886, and July 15, 1886, Farlow 
nade Jo or 40 shipments to Hall Bros. & Co.; that in the 
‘ase of each shipment Farlow drew his draft for the eost of 
the live stock so shipped on Hall Bros. & Co., payable to 
Cordell & Dunnieca or order; that the latter received said 
draft and paid out the money mentioned in it on Farlow’s 
ehecks drawn in favor of the parties from whom he had 
purchased the stock; that they sent the drafts to Chieago, 
and in every instance [all Bros. & Co. had paid the drafts. 
This evidence was not denied in any particular by the defendants 
below. In view of this evidence, coupled with the faet that 
William [Indl had personally ascertained the poor financial 
standing of Farlow and that the draftand shipment of eattle 
were received on the same day, it is not a violent presump- 
tion that Hall Bros. & Co. knew when this shipment was 
received that the draft cashed by Cordell & Dunnieca pur- 
chased the cattle and was to be paid out of the proceeds of 
their sale. JI°or more than three months they had received 
no shipment from Farlow, but it was accompanied by the 
draft in favor of Cordell & Dunnica for the money which 
had made the shipment possible. At least there was evi- 
dence on this point togoto the jury. The defendants did not 
deny at the trial that they knew this draft was outstanding 
and that ali parties intended and expected it would be paid 
from the proceeds of the sale of the cattle. 


IV. 


The judgment in this case should be aflirmed, even ad- 
mitting that the validity of the contract found by the jury 
to have been made between these parties is to be determined 
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by the law of Missouri. There can be no doubt but that 
plaintiffs in error knew that defendants in error held a draft 
against the shipment of July 15th for the cost of it. The 
evidence already referred to in this argument compels this 
conclusion. It was so obvious that defendants below did 
not attempt to deny it. IHlad there been no contract in the 
beginning, these parties, by a course of dealing begun prior 
to April Ist, 1586, and covering 385 to 40 similar ship- 
ments between that date and the shipment in question, 
had established relations with each other which could not 
be terminated without notice. The irresistible conclusion 
from the evidence is that Cordell & Dunnica advanced the 
money on this draft in implicit faith that Hall Bros. & Co. 
would deal with them as they had been dealing; that this 
draft would be accepted as more than forty other similar 
drafts had been accepted under precisely the same circum- 
stances, and that Hall Bros. & Co. knew this fact when they 
received the shipment. Ifall Bros. & Co. could not, legally, 
equitably, or honorably, receive the shipment and refuse the 
draft. The shipment came to them cum overe. They might 
have refused the shipment; thev might have terminated 
their contract or the relations established by the long course 
of dealing with Cordell & Dunnica; but having failed to do 
either of these things—demanded not less by the law tian 
by common fairness—their appropriation of this shipment 
becomes a fraud upon Cordell & Dunnica, unless it shall be 
held to be a virtual acceptance of the draft. 

This aspect of the case was recently considered by the su- 
preme court of Illinois under facts similar in many respects 
to those in the case at bar. It was also a ease in which 
Hall Bros. & Co. sought to evade the payment of a draft 
drawn against a shipment of live stock which they had re- 
ceived and sold. In that case, as in this, they denied that 
there was any contract tou accept, and the court instructed 
the jury on the hypothesis that there was no contract, but 
that Hall Bros. & Co. had received the shipment knowing 
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a draft upon them for the cost of the eattle was outstanding. 
Commenting on this instruetion, the court said, affirming 
the judgment of the appellate court ° 


“Tf the defendants took the eonsignment of the eattle 
“with the knowledge that a draft had been drawn against 
“the same by the consignors, they could not thereafter re- 
“tain the eattle or their proceeds and repudiate the draft.” 

Ilall ef at. vs. First Nat. Bank, 24 N. Ee. Rep., 546. 


In another ease, under similar facts, the supreme court of 
Georgia held, citing 1 Pars. Notes and Bilis, 291: 

“If the defendants reeeived the cotton consigned to them 
“after notice from the consiguor that he had drawn a draft 
“against it in favor of the plaintiff for the money advanced 
“by him to pay for it and then refused to accept the draft 
“and applied the proceeds of the cotton to the payment of 
“their own account for advanees made to Fears, the drawer, 
“then the plaintif? had a prima facie case.” 


So, in Massachusetts, the supreme court said, citing Chitty 
on Bills, p. 281: 


* Besides, as these drafts were drawn expressly on prop- 
“erty sent to the defendant, which he received and sold 
“and took the proceeds, it is difficult to see how in such 
“case he can rightfully refuse on any ground to accept and 
“pay the draft.” 

Barney vs. Newcomb, 9 Cush., 46, at p. 56 


Hall Bros. & Co. were estopped to refuse this draft not 
only by the receipt of the shipment drawn against, but by 
their conduet toward and course of dealing with Cordell & 
Dunniea. 


“ Where a person tacitly encourages an act to be done he 
‘cannot afterwards exercise his legal right in opposition to 
“such consent, if his conduct or acts of cneouragement 
“induced the other party to change his position so that he 
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“will be pecuniarily prejudiced by the assertion of such ad- 
“versary claim.” 
Swain vs. Seamens, 9 Wall., 254, at p. 274. 


The judgment below was right. It simply enforced those 
just rules of honest dealing which it is at once the duty and 
glory of the law to protect and promote. The plaintiffs in 
error did not act in good faith. When Ilall went to Mar- 
shall, Missouri, to make his arrangements for shipments 
from that point Farlow was indebted to his firm. This fact 
was not told Cordell & Dunnica. During more than three 
months this debt grew; but no intimation of its existence 
was given Cordell & Dunnica. They continued to furnish 
the money to buy the cattle on Farlow’s drafts, all of which 
were promptly paid by [fall Bros. & Co., whether or not the 
shipment realized the amount of the draft. ITad Hali Bros. 
& Co. told Cordell & Dunniea of this debt, and that they ex- 
pected to make it out of a shipment for which Cordell «& 
Dunnieca should furnish the money, the latter would natu- 
rally have stopped cashing the drafts; but in that event 
Hall Bros. & Co. would have lost their customer and com- 
missions. finally, when Farlow’s coneealed indebtedness 
had grown so that Hall Bros. & Co. were unwilling to carry 
it longer, they calmly appropriated enough to pay their debt 
out of the proceeds of a shipment paid for, as usual, by Cor- 
dell & Dunnieca, and against which the latter held the cus- 
tomary draft for its cost. 

The plaintiffs in error ask the court to stamp such busi- 
ness methods with the seal of its approval by reversing this 
judgment. 

“Tt is a sound principle of morality,” said Mr. Justice 
Hunt in Seudder vs. Bank, supra, “ which is sustained by 
‘‘ well-considered decisions, that one who promises another, 
“either in writing or by parol, that he will accept a par- 
“ticular bill of exchange, and thereby induces him to ad- 
“ vance his money upon such bill in reliance upon his prom- 


2] 


“ise, shall be held to make good his promise. The party 
“advances his money upon an original promise, upon a 
“ valuable consideration; and the promissor Is, Upon prin- 
“ciple, bound to carry out his undertaking. Whether it 
“shall be held to be an acceptance, or whether he shall be 
“ subjected in damages for a breach of his promise to accept, 
“or whether he shall be held to be estopped from impeach- 
“ing his word, isa matter of form mereiy. The result in 
“either event is to compel the promissor to pay the amount 
“ of the bill, with interest.” 

We respectfully submit that justice was administered be- 
tween these parties in the court below, and administered ac- 
cording to the law. 

AsnLey M. Gourp, 
Counsel for Defendants in Error. 
FRANK P. SEBREE, 
Henry C. McDouGat, 
Of Counsel. 
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CHARLES G. CHEVER VS. J. W. THORNER ET AL. | 


] Writ of Error to Court U. S.. District of Colorado. 


Tue Unirep States oF AMERICA. 


Unxirep States oF AMFRICA, ( 


District of Colorado, j _ 


The President of the United States to the judges of the supreme 
court of the State of Colorado, Greeting : 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said supreme court, between 
Charles G, Chever and J. W. Horner and Henry E. Rogers, a mani- 
fest error hath happened, to the great damage of the said Charles 
G. Chever, as by his petition appears, we, being willing that error, 
if any hath been, should be duly corrected and full and speedy 
justice done to the parties aforesaid in this behalf,do command you, 
if judgment be therein given; that then, under your seal, distinetly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Wash- 
ington, D. C., o: the 2nd Monday of October next, in the said Su- 
preme Court to be then and there held, that, the record and pro- 
ceedings aforesaid being inspected, the said Supreme Court may 
‘ause further to be done therein to correct that error what of right 
and according to the law and custom of the United States should 
be done. 

Witness the Hon. Samuel IF. Miller, asso- 
ciate justice of the Supreme Court of the 
United States, this 3lst day of May, in the 
vear of our Lord one thousand eight hun- 
dred and eighty-eight, and of the Independ- 
ence of the United States the 112th year. 


WILLIAM A. WILLARD, Clerk, 
eR. W. TUPPER, Deputy Clerk. 


Seal United States 
Circuit Court, Dis- 
trict of Colorado. 


B 


Allowed by— 


, Judge. 


lees, $1.00, paid by pl’ff in error. 


2 [ Endorsed :] Gen. No.,—. court of the United States. 

Charles G. Chever, plaintiff in error, vs. J. W. Horner and 
Henry kk. Rogers. Writ of error to supreme court of the State 
of Colorado. Filed in eourt of the U. S. this — day of 
—, A.D). 1S—. , clerk, by , deputy clerk. 
J. Q. Charles, attorney for plaintiff in error. Filed in the supreme 
court Jun- 1, 1888. James A. Miller, clerk. 
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Return. 


THe Unitep STATES or AMERICA, | os 
State of Colorado, ae 


In obedience to the command of the within writ [ herewith trans- 
mit to the honorable Supreme Court of the United States a duly 
certified transcript of the record and proceedings in the within-en- 
titied case, together with all things concerning the same. 

Witness my hand and the seal of said su- 
preme court, at Denver, in said State, this 4th 
day of June, A. D. 1888. 

JAMES A. MILLER, 
Clerk of the Supreme Court of the State of Colorado. 


Seal Supreme Court, 
State of Colorado. 


5) Pleas before the honorable the supreme court of the State of 
Colorado. 


STATE OF COLORADO, 8s : 


Be it remembered that heretofore and on, to wit, the 28th day of 
November, A. D. 1883, came the appellant, Charles G. Chever, by 
John Q. Charles and Henry C. Dillon, Esquires, his attorneys, and 
filed in the office of the clerk of the supreme court of the State of 
Colorado a duly certified transcript of the record and proceedings 
of a certain cause lately pending in the district court of Arapahoe 


county and State aforesaid, wherein Charles G. Chever was plaintiff 


and John W. Horner and Henry E. Rogers were defendants, and 
which said cause was brought into said supreme court upon appeal 
from the judgment of said district court entered in said cause, and 
which said transcript of record and his assignment of errors ap- 
pended thereto are respectively in words and figures following, to 
wit: 


4 STATE OF COLORADO, “ 
County of Arapahoe, f° 


District Court, Arapahoe County. 


Pleas in the district court of the second judicial district of the State 
of Colorado, sitting within and for the county of Arapahoe, before 
the Honorable Victor A. Elliott, judge of the second judicial dis- 
trict, ata special term thereof appointed to be begun and holden 
and begun and holden at the court-house, in the city of Denver, 
county of Arapahoe, and State of Colorado, on the 14th day of 
November, A. D. 1882, pursuant to the former order of this court, 
duly made and entered of record at the last regular term thereof. 


Present: Honorable Victor A. Elliott, judge of the district court 
of the second judicial district of the State of Colorado; David B. 
Graham, Esq., district attorney of said district; Michael Spangler, 
I) -,., sheriff of said county ; Henry Sparnick, Esq., clerk of said 
court. 


: 


- 


nb eeegy “Cl 


CHARLES G. CHEVER Vs. J. W. HORNER ET AL. 3 


5 CHARLES G. CHEVER 
Us, 
Henry E. RoGers and Jous W. Horner. 


| G5us. Kjectment.  Ap- 
( peal from County Court. 


Be it retuembered that heretofore and on, to wit, the 22nd day of 
December, A. D. 1882, came the said defendants, by L. P. Marsh, 
Esq., their attorney, and filed herein a transcript of the proceedings 
had in said cause in the county court of said county. 


And said transcript is in the words and figures as follows, to wit: 
Unitep STaTes OF AMERICA. 


STATE OF COLORADO, 
8 
Arapahoe County, 


In County Court, January Term, A. D. 1879. 


Pleas before the Honorable Benj. I. Harrington, judge of the county 
court within and for the county of Arapahoe, State aforesaid, and 
ut a term thereof begun and held at the court house, in the city 
of Denver, in said county, on the first Monday (being the — day) 
of January, in the year of our Lord one thousand and eight hun- 
dred and seventy-nine, and of the Independence of the United 
States the one hundred and fourth. 


Present: Benj. F. Harrington, judge; Michael Spangler, sheriff. 
Attest: R. W. STEELE, Clerk. 


3e it remembered that on, to wit, the 25th day of February, A. 
D. 1879, the same being one of the regular davs of the January 
term of said court in said year, comes the plaintiff and files herein 
his complaint; which said complaint is in the words and figures fol- 
lowing, to wit: 


STATE OF COLORADO, es 
County of Arapahoe, | ° 


In the County Court of said County. 


rr ‘HARLES G, Cuever, Plaintilt : ; ' 
CHARLES G = ek, Pla ' | Action for the Re- 
T , -, © eoverv of Real 
Henry C. RoGers and Joun W. Horner, De- | Fetate , 
fendants. | pihnieaae 


The plaintiff in the above-entitled cause, complaining of said de- 
fendants, complains and alleges : 

I. That he, the said plaintiff, is seized in fee of the following- 
described property, situate, lying, and being tn the county of Ara- 
pahoe and State of Colorado, and more particularly deseribed as 
iollows, to wit: Lot numbered ten (10), in block number one hundred 
and seventy-six, in the east division of the city of Denver; and the 
said plaintiff further states that he is entitled to the possession of the 
said premises, and that the said defendant, Rogers, wrongfully with- 
holds the premises from him. 

II. That one John W. Horner claims title to and interest in said 
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premises adversely to the said plaintiff; wherefor- the said plaintiff 
makes the said John W. Horner one of the defendants to this action. 

lil. That the said plaintiff was, prior to the twenty-third day of 
May, A. D. eighteen hundred and seventy-three, lawfully possessed 
of said premises in fee simple, and that on or about the thirtieth 
day of May, in the said last-mentioned year, the said defendant en- 
tered said premises and wrongfully ousted the plaintiff and wrong- 
fully withholds the possession thereof from the said plaintiff, tu his 
demage of two hundred dollars. 

That the value of the property in this controversy does not exceed 
two thousand dollars. 

Wherefore the plaintiff demands judgment— 

1. For the possession of said premises. 

2. For the sum of two hundred dollars duimage for the withhold- 
ing of the same, together with costs of suit. 

INGERSOLL & CRATER, 
Att’ys for Plaintiff. 
7 STATE OF COLORADO, wig 
County of Arapahoe, | - 


Charles G. Chever, of lawful age, upon being first duly sworn, 
upon his oath deposes and says that he is the plaintiff in the above- 
entitled cause; that he has read the above and foregoing complaint, 
and that the same is true of his own knowledge except as to those 
matters which are therein stated on his information or belief, and 
us to those matters he believes them to be true. 

CHAS. G. CHEVER. 

Subscribed and sworn to before me this 25th day of February, 
A. D. 1879. 

O. A. HATTEN, Clerk. 


Endorsed as follows: 

3180. County court. Charles G. Chever vs. Henry E. Rogers, 
John W. Horner. Complaint. Filed Feb’y 25, 1879. O. A. Hat- 
ten, clerk. Ingersoll & Crater. 


And thereupon there issued out of said court a summons directed 


to defendants; which said summons is in the words and figures fol- 
lowing, to wit: 


STATE OF COLORADO, ) 
County of Arapahoe. { 
In the County Court of Arapahoe County Aforesaid, to the March 
Term, A. D. 1879. 
Cuoarkves G. Cuever, Plaintiff, 
vs. Summons, 
Henry EK. Rogers and Joun W. Horner, Defendants. 
The people of the State of Colorado send greeting to Henry EF, 
Rogers and John W. Horner, defendants above named : 
You are hereby required to appear in anaction brougiit against 
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you by the above-named plaintiff in the county court of the 
8 county of Arapahoe, it being in the 2nd judicial district of the 

State of Colorado, to answer the complaint filed therein within 
ten days, exelnsive of the day of service, if served within this county, 
or if served out of this county but in the said judicial district within 
twenty days, otherwise within forty days, or judgment by default 
will be taken against you according to the prayer of the complaint. 

The said action is brought to recover the possession of the fol- 
lowing-described property, to wit: Lot number ten (10), in’ block 
number one hundred and seventy-six (176), in the east division of 
the city of Denver, in the county of Arapahoe and State of Colo- 
rado, and for the sum of two hundred dollars damages for the with- 
holding of the same, as will more fully appear by the complaint on 
file herein, to which reference is here made. 

And you are hereby notified that if you fail to appear and answer 
the said complaint as above required the said plaintiff will apply 
to the court for the relief demanded in the complaint. 

Given under my hand and seal of the county court within and 
for the said county of Arapahoe this 25th day of Feb’y, A. D. 1879. 


A. TIATTEN, Clerk. 


Endorsed as follows: 
Charles D. Chever, plaintiff, vs. Henry E. Rogers ef al., defendants. 
Summons. County court. 


And afterwards, on, to wit, the 26th day of Feb’y, A. D. 1879, comes 
the sheriff and files herein the summons heretofore issued, with the 
return written thereon; which said return is in the words and figures 
following, to wit: 


STATE OF COLORADO, 


County of Arapahoe, — 


[ de hereby certify that I have duly executed the within 
y summons on this twenty-sixth day of I ‘ebruary, A. D. 1879, by 
delivering a true copy thereof to each of the within-named 
defendants, viz., John W. Horner and Henry E. Rogers, at Denver, 
in said county. 
DAVID J. COOK, Sheriff, 
By JOHN WALKER, Deputy. 


indorsed as follows: 

No. —. Chas. G. Chever, plaintiff, vs. Henry FE. Rogers et al., de- 
fendants. Summons. County court. Filed this 26th day of Feb'y, 
A. D. 1879. O. A. Hatten, clerk. Sheriff’s fees: Service, $2.00. 
inileage, $0.60; total, $2.60. Ingersoll & Crater. 


And afterwards, on, to wit,the 7th day of March, A. D. 1879,comes 
defendant Rogers and files herein his answer ; Which said answer is 
in the words and figures following, to wit: 


CHARLES G. CHEVER Vs. J. W. HORNER ET AL, 


County Court, Arapahoe County. 
CHARLES G. Crever, PI HH, \ 


Us, 


Ifexry E. Rocers, Impleaded, ete., Def’ts. | 


The defendant Henry E. Rogers, answering the plaintiffs com- 
plaint, says— 

That he has not nor can he obtain information suflicient to form 
a belief as to whether the plaintiff has or is entitled to any estate 
or interest in the tands and premises deseribed in the complaint 
herein. 

Wherefore this defendant prays judgment for his costs. 

Dated March 7th, 1879. 

THOMAS GEORGE, 
Attorney for Deft. 


ARAPAHOE COUNTY, 88. 


Henry E. Rogers, being duly sworn, says that he is one of the 
defendants in the above-entitled action, and that the foregoing an- 
swer is true of his own knowledge except as to the matters 
10 therein stated on information and belief, and as to those mat- 
ters he believes it to be true. 
Hk. E. ROGERS. 


Subscribed and sworn to before me this 7th day of March, A. D. 
1879. 
QO. A. HATTEN, Clerk. 
Endorsed as follows : 
3180. County court. Charles G. Chever rs. Henry E. Rogers, 
impleaded, ete. Answer of deft Rogers. Filed Mareh 7th, 1879. 
O. A. Hatten, clerk. ‘Tl’. George, att’y for det’t Rogers. 


And afterwards, on, to wit, the same day, comes defendant Horner 
and files herein his answer; which said answer is in the words and 
figures following, to wit: 


STATE OF COLORADO, ss 
County of Arapahoe, j~ 


In the County Court. 


CHARLES G. CHEVER 
ang Action forthe Recovery 


pine : of Real Property 
IIenry FE. RocGers and Joun W. Honwen. } ait 


The defendant John W. ILorner, for answer to the complaint filed 
herein, says— 

Ist. For a first defense to said action as follows: 

Ist. That the plaintitfis not seized in fee of lot ten (10), in block 
one hundred and seventy-six (176), in the east division of the eity 
of Denver, in the county of Arapahoe, in the State of Colorado, as 
allered in said complaint; that said’ plaintiff was not at the time 
this suit was commenced and is not now entitled to the possession 
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ofsaid premises, and that said defendant Rogers did not at the time 
this suit was brought and doves not now wrongfully withhold said 
premises from said plaintiff. 

2nd. For a second defense to said action says as follows : 

Ist. That he not only admits that said Jolin W. Horner claims 
title to an interest in said premises in said complaint described, but 

alleges that he is the owner in fee simple of the whole of 
li suid premises ; that the defendant Rogers at the time this 

suit was commenced was in possession of said premises as 
his tenant, and that neither he nor his said tenant wrongfully with- 
holds said premises from said plaintiff. 

3rd. For a third defense to said action says as follows: 

Ist. That said plaintiil was not on the twenty-third day of May, 
1S73, or at any time thereafter lawfully possessed of said premises 
described in said complaint in fee simple; that this defendant did 
not, on or about the thirtieth day of May, A. D. 1875, or at any 
other time, wrongfully oust said plaintiff from said premises, and 
does not wrongfully withhold the possession of said premises from 
said plaintiff, and that said plaintiff has not been damaged by rea- 
son of the withholding of said premises from him In the sun of two 
hundred dollars or any other some whatever. 

4th. For a fourth defense to said action says as follows: 

That on the 24th day of March, A. D. 1876, the plaintiff herein, 
in the district court of the county of Arapahoe, in the then Territory 
(now State; of Colorado, commenced an action of ejectment against 
one Sarah Bethley for the possession of the identical premises de- 
scribed in thecomplaint filed herein, claiming the title tosaid premises 
in fee simple; that the said Sarah Bettley was then, for a long time 
prior to that time had been,and fora long time thereafter continved 
In possess.on of said premises, and during the time she occupied said 
premises vs the tenant of this defendantand one John Hughes; that 
issue had joined between said plaintiff and said defendant in said 
cause; that said cause was afterwards removed by virtue of the laws 
of the Siate of Colorado by change of venue to the district court of 
the county of Jefferson, in the State of Colorado, and on the 25rd 
day of November, A. D. 1877, in said last-named court, the issue in 
said cause was tried and a judgment rendered in said cause in favor 

of said defendant and against said plainultl; that said judg- 
1? ment has not been vaeated, set aside, or annulled, and that 

said plaintiff has not since the commencement of said suit 
acquired any title to said premises. 

Wherefore defendant prays judgment that this cause be dismissed 
and that he may be awarded his costs in this suit most wrongfully 
sustained. 

R. D. TILOMPSON, 
Alty for Above Defendant. 


STATE OF COLORADO. | ; 
. “ 88 = 
County of lrapahoe, j 


John W. Ilorner, being first duly sworn, states upon oath that he 
is one of the defendants in the above-entitied cause; that he has 
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read the foregoing answer and knows the contents thereof, and that 
the same is true of his own knowledge except as to those matters 
which are therein stated upon information, and as to those matters 


he believes it to be true. 
JOHN W. HORNER. 
Subseribed and sworn to before me this 7th day of March, A. D. 
1879. 
QO. A. HATTEN, Clerk. 


indorsed as fellows: 5180. Charles G. Chever vs. Henry E. Rogers 
and John W. Horner. Answer of Jno. W. Horner. Filed March 
7.’79. O. A. Hatten, clerk. J. W. Horner, att’y pro se. R. D. 
Thompson, att’y for Horner. 


And afterwards, on, to wit, the 17th day of March, A. D. 1879, 
comes the plaintiff and files herein his reply, ete.; which said reply 
is In the words and figures following, to wit: 

STATE OF COLORADO, 
; ss: 
County of Arapahoe, | 


In the County Court of said County. 


15 CHarces G. Crever, Plaintiff, 
vs. 
exry EF. Rogers and Jonx W. 
Horner, Defendants. 


Action to Recover Pos- 
» session of Real Prop- 
erty. 


The plaintiff in the above-entitled cause, replying to the answer 
of the said defendant Horner in the above-entitled cause, replies, 
states, and alleges : 

First. The said plaintiff denies that the said defendant Horner 
is the owner in fee simple of the whole of said premises or any 
part thereof. 

Second. The said plaintiff, further replying, says that he admits 
that on the twenty-fourth day of March, A. D. eighteen hundred 
and seventy-six, he commenced an action of ejectment against one 
Sarah Bethiey for the possession of the identical premises described 
in the complaint filed herein, claiming the title to the said premises 
in fee simple, and the said plaintiff is informed and believes that 
the said Sarah Bethley was at that time a tenant of the said defend- 
ant and another as is in and by said answer alleged and set forth, 
and the plaintiff further admits that said cause was afterwards re- 
moved by change of venue by virtue of the laws of the State of 
Colorado to the district court of the county of Jefferson, in the 
State of Colorado, as is in and by said answer alleged and set forth. 

ut this plaintiff denies that on the twenty-third day of Novem- 
ber, eighteen hundred and seventy-seven, or at any other time in 
said last-named court the issues in said cause was tried in said court 
as in and by said answer it is alleged and set forth. 

“ad further denies that any judgment was at any time ever ren- 
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dered in said court in said cause upon the issues of said action and 
upon the merits thereof. 

But this plaintiff further states that on the twenty-third day of 

November, A. D. eighteen hundred and seventy-seven, a pre- 
14 tended or ex parte trial was had of said cause in the said dis- 

trict court of the county of Jefferson and that a pretended 
judgment was rendered against the said plaintiff in said cause; that 
at said trial the said plaintiff was not personally present or repre- 
sented by counsel or otherwise; that upon said trial no evidence 
was Introduced on the part or behalf of tlie said plaintiff's cause of 
action, were not tried or presented in any manner whatever to the 
district court of the county of Jefferson. 

That said last-mentioned court rendered said judgment without 
authority of law; that the said conrt had no power or authority to 
render the said judgment, and that the same is absolutely null and 
void. ; 

And plaintiff further states that the issues joined between the 
suid plaintiff and the said defendant Bethley in said action in the 
said district court of the said county of Jefferson were not at any 
time judicially inquired into and determined, ner were the same 
ever submitted to Judicial inquiry and determination in said court, 
and that no judgment was ever rendered in said cause in said last- 
mentioned court upon the merits of the plaintill’s cause of action 
in said cause. 

Wherefore the said plaintiff demands judgment as he hath al- 
ready demanded. 

INGERSOLL & CRATER, 
Atty’s for PUG. 


STATE OF COLORADO, 
, 8s ° 
County of Arapahoe, § 


Charles G. Chever, of lawful age, upon being first duly sworn, 
upon his oath deposes and says that he isthe plaintiif in the above- 
entitled cause; that he has read the above and foregoing reply to 
the answer of the said defendant Horner, and that the same ts true 
of his own knowledge except as to those matters which are therein 

stated on his information or belief, and as to those matters 
15 he believes them to be true. 
CHAS. G. CHEVER. 


Subscribed and sworn to before me this 17th day of Mareh, A. D. 
1879. 
ROBERT H. Ma’MANN, 
[SEAL. ] Notary Public. 


Endorsed as follows: 3180. County court. Charles G. Chever, 
pif, vs. John W. Horner ef al.,det’ts. Reply to answer of defendant 
Horner. Filed March 17th, 1879. O. A. Hatten, clerk. Ingersoll 
& Crater. 
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And afterwards, on, to wit, the 27th day of March, A. D. 1879, 
comes defendant Horner and files herein his motion, ete.; which 
motion is in the words and figures following, to wil: 


STATE OF COLORADO, . 
County of Arapahoe, { ° 


In the County Court. 


CHaRLes G. Cuever, PI’ff, 
vs. 
Henry E. Rocers and Joun W. Horner, Def'ts. 


And now comes the said defendant Horner and moves to strike 
out from the replication of the said plaintiff to the answer of the 
said Horner the following portions of said replication, to wit: 

All that portion of said replication contained between the 16th 
and 26th line-, inclusive, of the second page of said replication, and 
for the following reasons, to wit: It is irrelevant, redundant, imma- 
terial, and insuflicient in this— 

It clearly appears from the pleadings herein that in the action of 
said Chever vs. Bethley, that said Chever submitted to the jurisdic- 
tion of the court (being a court of general jurisdiction) which ren- 
dered the said judgment in said cause against said plaintiff; and also 
clearly appears that in said action of Chever vs. Bethley that issue 
was joined between the plaintiff and defendant therein, and that 

judgment was rendered in favor of said Bethley. 
16 And the rule of law is well settled that when jurisdiction 
is obtained over the person and the subject-matter in a court 
of general jurisdiction no error can make the judgment void. 

Second. All that portion of the replication contained between the 
27th and 53rd lines, inclusive, of the second page, inclusive of the 
third page of replication, for the reason that it is irrelevant, redun- 
dant, immaterial, and insufficient in this: In said action of Chever 
vs. Bethley jadgment was rendered by a court of general jurisdiction 
after jurisdiction had been obtained over the said parties to said 
action and in favor of the defendant therein, and even though the 
court may have committed error in rendering said judgment the 
said plaintiff herein can take no advantage of any such error in this 
action. 

Third. All that portion of said replication contained between the 
13th and 19th lines, inclusive, of page three of said replication, for 
the reason that it states a conclusion of law and does not state a fact, 
and is therefore redundant, irrelevant, and insufficient. 

It is also redundant and immaterial in this: The judgment was 
rendered by a court of general jurisdiction and after the parties to 
said suit of Chever vs. Bethley had submitted to its jurisdiction, and 
therefore plaintiff cannot in this action attack said judgment. 

Fourth. All that portion of said replication contained between 
the 19th and 33rd lines, inclusive, of page three of said replication, 
ve the reason that it is redundant, irrelevant, and insutlicient in 
thiis— : 
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Ist. It alleges a conclusion of law; and, 2nd, the pleadings of tliis 
action show that in said action of Chever vs. Bethley the distriet 
court of said Jefferson county gave judgment upon the issues joined 
in said cause in said Jefferson county district court, and the said 
plaintiff herein is bound by said judgment even though the pro- 

ceedings in said cause of Chever vs. Bethley were irregular. 
17 J. W. HORNER, 
Att'y pro se. 
R. D. THOMPSON, 
Alt’y for Def’t Iorner. 


Endorsed as follows: 3180. County court. Chas. G. Chever vs. 
John W. Horner, H. E. Rogers. Motion to strike out certain parts 
of replication. Filed Mareh 27th, 1879. O. A. Hatten, clerk. RK. 
D. Thompson, att’y for def’t Horner. 


And afterwards, to wit, on the 3rd day of April, A. D. 1879, the 
following order was had and entered of record in said court, te 
wit: 

Cas. G. CHEVER 
vs, 3180. Relief. 
Henry FE. RoGers and Jonn W. Horner. 


Now, on this day, comes the said plaintiff, by Messrs. Ingersoll 
& Crater, his attornevs, and the said defendant-, by John W. Horner, 
Esq., their attorney, also comes, and thereupon came on to be heard 
the motion of the said defendants to strike out certain portions of 
the said plaintiff's replication herein ; which said motion is argued 
by counsel, at the conclusion of which the judgment of the court is 
reserved until another day. 


And afterwards, on, to wit, the 9th day of January, A. D.1SS0,comes 
the plaintiff and files herein his affidavit; which said atlidavit is in 
the words and figures following, to wit: 


STATE OF COLORADO, ns 
County of Arapahoe, f° 


Charles G. Chever, of lawful age, upon being first duly sworn, de- 
poses and says that he is one of the plaintiffs in a certain cause now 
pending and undetermined in the county court of said county, 

18 wherein John W. Horner and H. E. Rogers are defendants ; 
that upon the trial of said cause the said plaintiff is desirous 

of using certified copies of the following deeds and conveyances of 
lot number ten (10), in block number one hundred and seventy-six, 
as follows: Copy of share No. 11 of Denver Town Company to Fol- 
som Dorsett, copy of conveyance or deed from Folsom Dorsett to 
Rudolph R. Dorsett, certificate of recorder of United States to James 
Hall, probate judge; United States patent or deed to James Hall, 
copy of deed from Omer ©. Kent copy of deed from Ober O. Nent 
to Jacob Downing, copy of deed from Jacob Downing to Henry 
A. Clough, copy of deed from Henry A. Clough to William 
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C. Kingsley ; also copy of filing made by Charles G. Chever in pro- 
bate judge’s office on said lot; and deponent further saith that the 
original of each and all of said copies are not in the possession or 


power of this plaintiff to produce. 
CHAS. G. GHEVER. 


Subscribed and sworn to before “me this 2nd day of January, 


1879. 
Q. A. HATTEN, Clerk. 


Endorsed as follows: Charles G. Chever, plaintiff, vs. John W. 
Horner et a/., defendant-. Affidavit of loss of original papers. Filed 
January 9th, 1880. O. A. Hatten, clerk. Ex. G. 3180. B. F. HL. 
Ingersol! & Crater, for plaintiff. 


And afterwards, on, to wit, the 27th day of May, A. D. 1880, the 
following order was had and entered of record in said court, to 
wit: 

CHARLES G. CHEVER 
'e. 3180. Relief. 
Henry E. Rocers and Jonn W. Horner. 


Now, on this day, came the said plaintiff, by Messrs. Inger- 

19 soll & Crater, his attorneys, and the said defendants, by John 

W. Horner, Esq., their attorney, also come, and thereupon 

the court, having heretofore heard tne evidence and arguments of 

counsel herein and the judgment of the court having been held 

under advisement and the court being sufficiently advised in the 
premises, doth find the issue herein joined for the said defendants. 

Whereupon the said plaintiff, by his attorney, moves the court 

here for a new trial of this action, which is granted him upon the 

payment of the costs thai have accrued in this action. 


And afterwards, on, to wit, the 7th day of June, A. D. 1880, comes 
the plaintiff and files herein his motion; which said motion is in 
the words and figures following, to wit : 


STATE OF COLORADO, , 
County of Arapahoe, { ° 
In the County Court in and for said County. 


Caries G. Cnever, PIff, 
vs. 
Henry E. Rogers and Joun Horwer, Def'ts. 


Motion for New 
Trial. 


The plaintiff in the above-entitled cause, by Ingersoll & Crater, 
his attorneys, moves this court for a new trial of the same, and for 
his reasons states : 

Ist. That the verdict and decision made therein on the trial of 
the same was against the evidence. 

2nd. That the verdiet and deeisi ade : ‘nter ‘el 

“nd. That the verdict and decision made and entered therein on 
the trial thereof was against the law. 
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Srd. That errors in law occurred at the trial thereof and were 

duly excepted to by the plaintiff's attorneys. 
INGERSOLL & CRATER, 
Attys for PU i). 

Endorsed as follows: 

3180. County court. Chas. G. Chever vs. Henry E. Rogers et al. 
Motion for new trial. Filed June 7th, 1880. O. A. Hatten, clerk. 
Ingersoll & Crater, att’ys for pI’fff. 


20 And afterwards, on, to wit, the 26th day of May, A. D. 1881, 
the following order was had and entered of record in said 
court, to wit: 


Cnas. G. CHEVER 
Vs. o1SO. Relief. 
Henry E. RocGers and Jonun W. Honxen. | 


Now, on this day, on motion of defendant, this cause is set for 
trial for Wednesday, June 15th, at 9 o’elock a. m. 


And afterwards, on, to wit, the 15th day of June, A. D. 1881, the 
following order was had and entered of record in said court, to wit: 


CnHas. G. CHEVER 
U's. SISO. Relief. 
Ilenry FE. Rocers and Joux W. Horwnen. 


Now, on this day, comes the said plaintiff, by Messrs. Charles & 
Dillon, his attorneys, and the said defendants, by J. W. Ilorner, 
Ksq., theirattorney, also come; and thereupon comes on to be heard 
the motion of plaintiff for continuance herein, which is argued by 
counsel; at the conclusion of which, and the court be'ng fully ad- 
vised in the premises, it is considered by the court that the motion 
be, and the same is hereby, granted on condition that he pay all 
costs of this hearing, setting cause for trial at this time, and jurors’ 
fees and witnesses and costs of summoning jury and witnesses, which 
are in no event to be recovered of defendants. 


And afterwards, on, to wit, the 18th day of July, A. D. 1881, the 
following order was had and entered of record in said court, to wit: 


CHARLES G. CHEVER l 

vs. J180. Relief. 

IHlexry FE. RoGers and Joun W. Horsen. 

21 Now, on this day, on his motion, H.C. Dillon, attorney for 

plaintiff, has leave io withdraw reply to answer, answer of 

Horner, complaint, notice to take deposition, and aflidavit of 
Crater for one day. 


And afterwards, on, to wit, the 12th day of Aygust, A. D. 1SS1, 
comes the plaintiff and files herein his privcipe; which said prweipe 
is in the words and figures following, to wit: 
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C. G. CHEVER 
vs, 


ROGERS. 


The court will please issue subpeenas for Henry Jacobs and 
Michael G. Coreoran in the above-entitled cause. 
CHARLES & DILLON, 
Att’'ys for C. G. Chever. 


Endorsed as follows: 
County court. Chever vs. Rogers. Filed August 12th, 1851. R. 
W. Steele, clerk. Charles & Dillon, att’ys for plaintiff. 


And afterwards, on, to wit, the 9th day of August, A. D. 1851, 
comes the plaintiff and files herein his consent; which said consent 
is in the words and figures as follows, to wit: 


Law Office Charles & Dillon, 340 Larimer St. 
John Q. Charles. Henry C. Dillon. 


Denver, Coto., 188-. 


CHARLES G. CHEVER 
Us, 


If. E. Rocers et al. 


This case may be set for trial on any day between August 15th 
and 20th, and plaintiff shall be present and his testimony on and 
in lieu of deposition. 


CHARLES & DILLON, For PUg. 


Endorsed as follows: 
Filed August 9,1881. RR. W. Steele, clerk. 


22 And afterwards, on, to wit, the 17th day of August, A. D, 
2 <) .. wt ; ° 
1882, the following orders were had and entered of record in 
said court, to wit: 


CHuarLes G. CHEVER 
vs. 3180. Relief. 
Henry E. RoGers and Jounx W. Horner. 


Now, on this day, comes the defendant J. W. Horner and moves 
the court here to have entered of record the order made in this 
cause on the 29th of May, A. D. 1879, striking out certain parts of 
the replication filed herein; and it appearing to the court from an 
inspection of the records herein that Amos Steck, then judge of this 
court, in open court ordered, on the said 29th day of May, 1879, 
certain parts of the plaintiff’s replication stri-ken out, but that owing 
to the negligence of O. A. Hatten, the then clerk of this court, the 
said order has never been entered of record, and the court being 
fully advised in the premises, it is. ordered by the court that the 
said order be entered of record this day for and as of the 29th day 
of May, A. D. 1879; which order is as follows: 
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Cuoares G. CHEVER 
v8. 3180. Relief. 
Henry E. Rocers and Joun W. Horner. 


This cause coming on to be heard upon the motion of the defend- 
ant- to strike out certain parts of plaintiff’s replication, and there- 
upon the court having heretofore heard the arguments of counsel on 
said motion, and the judgment of the court having been reserved, 
and the court being now fully advised in the premises, it is con- 
sidered by the court said motion be, and the same is hereby, denied, 
except as to the words “ that the said last-mentioned court rendered 
suid judgment without authority of the law; that the said court 

had no power or authority to render the said judgment, 
23 and that the same is absolutely null and void,” found be- 

tween lines thirteen and nineteen, on page three, of plain- 
tiff’s replication, which said words are ordered to be stricken out. 


CHARLES G. CHEVER 
rs, 3180. Relief. 
Henry E. Rocers and Joun W. Horner. 


Now, on this day, comes the said plaintiff, by H. C. Dil- 
lon, Esq., his attorney, and the said defendant-, by J. W. Uorner, 
Esq., their attorney, also come; and thereupon comes on to be 
heard the trial of the issues herein joined, both the said parties ex- 
pressly waivinga jury; and thereupon comes the evidence until the 
hour of adjournment, when the further hearing herein is postponed 
until Thursday, September Ist, 1881, at 9 o'clock a. m. 


And afterwards, on, to wit, the Ist day of September, A. D. 1882, 
the following order was had and entered of record in said court, to 
wit: 

CHARLES G. CHEVER 
Us. 3180. Relief. 
Henry E. Rocers and Joun W. Horner. 


Now, on thisday,come again thesaid parties, vy their attorneys, and 
thereupon coines a continuance of the evidence herein, at the con- 
clusion of which begin the arguments of counsel, which continues 
until the hour of adjournment, when the further hearing of the ar- 
gument- is continued until another day. 


And afterwards, on, to wit, the 6th day of September, A. D. 1882, 
the following order was had and entered of record in said court, to 
Wit: 


24 CnariLes G. CHEVER ) 
rN, >31S0. Relief. 
Ilexnry E. Rogers and Joun W. a 


Now, on this day, on motion of Hf. C. Dillon, Esq., his attorney, 
the defendants’ further argument of this cause is set for hearing for 
Wednesday, September (?), A. D. 1881, at 9 o’clock a. m. 
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And afterwards, on, to wit, the 7th day of September, A. D. 1882, 
the following order was had and entered of record in said court, to 
wit: 


CHARLES G. CHEVER 
vs. 3180. Relief. 
Henry EF. Rogers and Jous W. Horner. 


Now, on this day.come again the said parties, by their attorneys, 
and thereupon comes on to be heard a continuation of the argu- 
ments of counsel ; at the conclusion of which, and the court not being 
fully advised in the premises, the judgment of the court is reserved 
until another day. 


And afterwards on, to wit, the 30th day of October, A. D. 1882, 
the following order was had and entered af record in said court, to 
wit: 


CHARLES G. CITEVER 
Us. 3180. Relief. 
Ilexrny KE. Rogers et al. 


Now, on this day, on motion of said plaintiff, by H.C. Dillon, 
Ksa., his attorney, this cause is set for reargument for Saturday, 
November 25th, A. D. 1882, at 9} o’clock a. m. 


And afterwards, on, to wit, the 25th day of November, A. D. 1882, 
the following order was had and entered of record in said court, to 
wit: 


25 STATE OF COLORADO, , 
County of Arapahoe, f° 


In the County Court of said County. 


CHARLES G. CHever, PI’ff, 
Us, 


Hexry E. RoGers and Jouxs W. Horner, Def ’ts. 


And now, on this day, come- again the plaintiff, by Charles «& 
Dillon, his attorneys, and the said defendants, by Lucius P. Marsh, 
their attorney, also come, and this cause having been heretofore 
tried by the court, a trial by jury having been waived by the said 
parties, and the same having been argued by counsel, and the court 
having taken the cause under advisement, and the cause being now 
argued by counsel, and the court, being now sufficiently advised in 
the premises, doth find the issues herein joined for the plaintiff 
against the said defendants. 

Second. That Charles G. Chever, the plaintiff above named, is the 
owner in fee simple and entitled to have and recover of and from 
tiie said defendants and all persons: claiming by or through them 
or either of them the premises described in the complaint herein, 
to wit lot number ten (10), in blo¢k number one hundred and 


d 
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seventy-six (176), in the East Division of the city of Denver, in the 
county of Arapahoe and State of Colorado. 

Third. That the said plaintiff is entitled to have and recover of 
and from the said defendant John W. Horner for his damages sus- 
tained for the unlawful ouster and detention of said premises by 
the said defendant John W. Horner the sum of five cents. 

Wherefvre it is considered, ordered, and adjudged by court that 
the said plaintiff, Charles G. Chever, hath an estate in fee simple of, 
in,and to the premises in said complaint mentioned, to wit, lot 
number ten (10),in block number one hundred and seventy-six 
(176), in the East Division of the city of Denver, in the county of 
Arapahoe, in State of Coiorado, and is entitled to have and recover 

of and from the said defendants and any person or persons 
26 claiming possession thereoi in privy with the said defend- 

ants or either of them, and that a writ of restitution issue 
therefor. 

And it is further considered, ordered, and adjudged by the court 
that the plaintiff do have and recover of and from the said defend- 
ant John W. Horner the sum of five cents as damages tn this be- 
half sustained, together with the costs of this suit, and that execution 
issue therefor. 

And thereupon defendant John W. Horner prays an appeal to the 
district court of Arapahoe county, which is allowed on condition 
that he file herein his bond in appeal in the penal sum of $500, 
conditioned as required by law and with good and suflicient sure- 
ties, to be approved by the clerk of this court, within ten days from 
the date thereof. 


Nov. 25th, 1882. 
BENY F. HARRINGTON, Co. Judge. 


Endorsed xs follows : 

3180. In the county court, Arapahoe county, State or Colorado. 
Charles G. Chever, pl’tf, vs. Henry FE. Rogers and Jolin W. Horner, 
def’ts. Order. Filed November 25th, 1882. R. W. Steele, clerk, 
by Kk. P. Mace, deputy. 


And afterwards, on, to wit, the 5th day of December, A. D. 1882, 
comes the defendant and files herein his appeal bond; which said 
bond is in the words and figures following, to wit: 


Know all men by these presents that we, John W. Horner, Vin- 
cent D. Markham, and P. H. Palmer, of the county of Arapahoe 
and State of Colorado, are held and firmly bound unto Charles G. 
Chever in the penal sum of five hundred dollars, lawful money of 
the United States; for the payment of which, well and truly to be 

made, we and each of us bind ourselves, our heirs, executors, 
27 and administrators, jointly and severally, firmly by these 
presents. 

Sealed with our seals and dated at Denver this twenty-fifth day 
of November, in the year of our Lord one thousand eight hundred 
and eighty-two. 

The condition of the above obligation is such that whereas the 
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said Charles G. Chever did, on the twenty-fifth day of November, 
one thousand eight hundred and eighty-two, at a term of the county 
court then being holden within and for the county of Arapahoe, 
in the State of Colorado, obtain a judgment against the above- 
bounden John W. Horner for the costs of suit and for the possession 
of certain premises in the complaint in such behalf deseribed and 
on file in said court, from which judgment the said John W. Horner 
has prayed for and obtained an appeal to the district court of said 
county : 

Now, if the said John W. Horne? shall prosecute said appeal with 
effect and without delay and shall pay all costs and whatever jJudg- 
ment may be awarded on the trial or dismissal of said appeal in the 
district court against the said John W. Horner, the party so appeal- 
ing, and shall moreover pay the amount of said judgment appealed 
from, with costs of suit, in case said appeal is dismissed, then said 
obligation to be null aad void; otherwise to remain in full foree and 


effect. 
JOHN W. HORNER. 
VINCENT D. MARKHAM. 
P. L. PALMER. 


Approved by me this Sth day of December, A. D. 1882. 
ROBERT W. STEEL, Clerk, 
By K. P. MACE, Deputy. 


e 


Endorsed as follows: 

3180. Appeal bond. The county court — county, State of Colo- 
rado. Charles G. Chever rs. John W. Horner. Filed Dee. 5th, 1882. 
ht. W. Steele, clerk, by K. P. Mace, deputy. ‘Total costs, $71.75. 
$10.00. Paid by defendant. 


I, R. W. Steele, clerk of the county court of Arapahoe 
28 county, in the State aforesaid, do hereby certify the above and 
. foregoing to be a true, perfect, and complete copy of the plead- 
ings, process, and return thereof, all orders of court and appeal 
bond, in a certain cause lately depending in said court, on the civil 
side thereof, wherein Charles G. Chever was plaintiff and Henry E. 
Rogers et +. defendant-. 
In witness whereof I] have hereunto set my hand and affixed the 
seal of said court at Denver this 22nd day of December, A. D. 1882. 
[SEAL. | hk. W. STEELE, Clerk. 


Endorsed as follows: 

6508. Transcript of proceedings in suit. County court, Arapahoe 
county. January term, 1879. In the matter of Chas. G. Chever vs. 
ae i. Rogers et al. Filed December 22, 1882. Henry Sparnick, 
clerk. 


And afterwards and on, to wit, the 2nd day of Mareh, A. D. 1883. 
the same being one of the regular juridicai days of the January 
term, the following proceedings, inter alia, were had and entered of 
recor ' in said court, to wit: 
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CHARLES G. CHEVER 
vs. -6508. Relief. 
Henry E. Rogers et al. 


At this day comes the said plaintiff, by Il. C. Dillon, Esq., his 
attorney, and the said defendants, by L. P. Marsh, their attorney, 
also come; and thereupon, it being suggested that the judge of this 
court has heretofore been engaged as counsel herein, both parties 
thereto consenting—~ 

It is ordered by the court that this eause be set for trial on Thurs- 
day, the 3rd day of May proximo, before the Hon. Chester C. 
Carpenter, judge of the first judicial district of the State of Colorade, 
acting as presiding judge. 


29 And afterwards and on, to wit, the sane day, come the said 
defendant, John W. Horner, and filed herein his motion to 
strike out parts of the replication herein. 
And said motion is in the words and figures following, to wit: 


In the District Court. 


STATE OF COLORADO, ! _ 
County of Arapahoe, {~~ ° 


CHARLES G CuHever, Piaintill, 1 


v8. 
Henry E. Rocers and Joun W. Horner, Delondante: } 


And now comes the defendant Horner and insists upon lis mo- 
tion filed in the county court, from which court this case was brought 
to this court by appeal, to strike out from the replication to the an- 
swer of defendant Horner the following portions of said replication, 
and, that there may be no misunderstanding as to the portions of 
said replication covered by said motion, again moves the court to 
strike out from said replication as follows—that is to say, all con- 
tained in the second paragraph of said replication. 

Ist. The words “ But this plaintiff denies that on the twenty-third 
day of November, eighteen hundred and seventy-seven, or at any 
other time, in said last-named court the issues in said cause was tried 
in said court, as in and by said answer it is alleged and set forth.” 

Because it is irrelevant, redundant, immaterial, and improper mat- 
ter to take issue upon under the pleadings in this case. 

2nd. The words “And further denies that any judgment was at 
any time ever rendered in said court in said cause upon the issues 
of said action and upon the merits thereof.” 

secause the same are irrelevant, redundant, immaterial, and insuf- 
ficient to take issue upon as a defense in this cause under the 

OU pleadings in said cause. 
3rd. The words “ But this plaintiff further states that on 
the twenty-third day of November, A. D. eighteen hundred and sev- 
enty-seven, a pretended or ex parte trial was had of said cause in 
the said district court of the county of Jefferson, and that a pre- 
tended judgment was rendered against the said plaintiffin said cause ; 
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that at said trial the said plaintiff was not personally present or rep- 
reseuted by counsel or otherwise; that upon said trial no evidence 
was introduced on the part or behalf of the said plaintiff, and that 
the merits of the plaintiff’s cause of action were not tried or pre- 
sented in any manner whatever to the district court of the county 
of Jefferson.” 

Because they are irrelevant, redundant, immaterial, and insufli- 
cient as matter in defense of this action under the state of the plead- 
ings in this cause. 

4th. The words “That the said last-mentioned court rendered 
said judgment without authority of law; that the said court had no 
power or authority to render the said judgment, and that the same 
is absolutely null and void.” 

3ecause they are improper and not sufficient as matter of defense 
to this action. 

5th. The words “And plaintiff further states that the issues joined 
between the said plaintiff and the said defendant Bethley in said 
action in the said district court of the said county of Jefferson were 
not at any time judicially inquired into and determined, nor were 
the same ever submitted to judicial inquiry and determination in 
said court, and that no judgment was ever rendered in said cause 
in said last-mentioned court upon the merits of the plaintiff's cause 
of action In said cause.” 

Because they are redundant, irrelevant, immaterial,and tnsufhi- 
cient matter as defense to said action, and improper to be put in issue 


in said cause. 
J. W. HORNER, 
Altorney pro se. 

ol Endorsed as follows: 

No. 6908. Charles G. Chever vs. Henry E. Rogers and John 
W. Horner. Motion of Horner to strike parts ef plaintiff's replica- 
tion from the files. Filed March 2, 1883. Henry Sparnick, cl’k. 
J. W. Horner, att’y pro se. 


And afterwards and on, to wit, the 3rd day of May, A. D. 1885, 
the same being one of the regular juridical days of the April term, 
the following proceedings, inter alia, were had and entered of record 
in said court, to wit: 

CHARLES G. CHEEVER ; 
ot \ 6508. Relief. Appeal 
° s) ’ ‘ . 
Henry FE. Rogers and Jounx W. Heaxen.4 from County Court. 

At this day comes the said plaintiff, by IL. C. Dillon, Esq., his at- 
torney, and the said defendants, by L. P. Marsh, sy, their attorneys, 
also come; and thereupon this cause comes on for trial before the Hon- 
orable Chester C. Carpenter, judge of the first judicial district of the 

a =e » si +; » > 4 4 
State of Colorado, sitting herein at the request of Honorable Victor 
A. Elliott, and by consent of both parties hereto, in accordance with 
the terms of an order in that behalf heretofore entered herein. 

And the motion of the said defendants to strike out certain parts 

=_—. ° iT. i a me " “ell ‘ * 
of ‘ae plaintiffs replication, coming on to be heard, is argued by 
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counsel, and the court, being now sufliciently advised in the premises, 
doth deny said motion except as to the words “that the said last- 
mentioned court rendered said judgment without authority of law ; 
that the said court had no power or authority to render the said 
judgment, and that the same is absolutely null and void,” found 
Geonens lines thirteen and nineteen, on page 3, of plaintiff’s replica- 
tion, which said words are ordered to be stricken out. 
And thereupon this cause comes on for trial by the court 
v2 without a jury, both parties hereto expressly waiving a jury 
herein; and the court, having heard the evidence produced 
herein, as well on behalf of the said defendants as of the said plain- 
tiff, doth find the issues herein joined for the defendant John W. 
Horner, and that he is entitled to the possession and that he is the 
owner of the property in controversy herein. 

And thereupon the plaintiff moves the court for a new trial in 
this behalf, which motion is denied by the court; and, the defendant 
Ilorner moving for judgment upon the findings of the court— 

It is considered, ordered, and adjudged by the court that the de- 
fendant John W. Horner is the owner of and entitled to possession 
of the property in the complaint mentioned, being lot number ten 
(10), in block number one hundred and seventy-six (176), in the east 
division of the city of Denver, Arapahoe county, Colorado, and that 
the defendant John W. Horner have and recover of and from the 
plaintiff his costs in this behalf laid out and expended by him, and 
that he have execution therefor. 

And thereupon the said plaintiff prays an appeal to the supreme 
court of the State of Colorado, which is allowed upon condition that 
he file within sixty days (60) from this day his appeal bond in the 
penal sum of two hundred and fifty dollars (8250), with sureties to 
be approved by the clerk of this court. 

And time and until ninety (90) davs from this day is allowed the 
said plaintiff within which to prepare and tender to the judge of this 
court his bill of the exceptions by him reserved herein, which, when 
signed and sealed by the said judge, shall be filed herein as of this 
day. 

And on the same day came the said plaintiff, by Charles & Dillon, 
his attorneys, and filed herein his motion for a new trial. 

And said motion is in the words and figures as follows, to 
wit: 


oo In the District Court. 
STATE OF COLORADO, 
County of Arapahoe, § ° 
Cuar es G. Cuever, Plaintiff, ) 
ms | 
is. ‘ \ . : , eae 
, -Motion fora New Trial. 
Henry FE. Rocers and Jonn W. Horner, { ew Trial 
Defendants. | 


And now comes the plaintiff, by Hl. C. Dillon, Esq., his attorney, 
and moves the court to set aside the findings and verdict of the 
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court herein, and on the third day of May, A. D. 1883, found and 
returned upon the trial of this cause, and to grant a new trial of 
this action for the following reasons: 

Ist. Because it appears from the records and files of this court 
and action that this court has and had no jurisdiction to try said 
cause. 

2nd. Because the court erroneously admitted evidence tu be in- 
troduced in this cause and trial on the part of the defendants, con- 
irary to the objection of the plaintiff. 

drd. Because the court rejected material, competent, and relevant 
testimony offered in this cause on said trial on behalf of the plaintiff. 

4th. Because the findings and verdict made and rendered on said 
trial should have been for the plaintiff instead of the defendant 
Horner. 

Sth. Because the evidence produced upon the said trial does not 
support the said findings and verdict of the court. 

6th. And for other good and sufficient reasons appearing from 
the proceedings and record of the said trial and cause. 

CHARLES & DILLON, 
Plaintiff's Attorneys. 


“ndorsed as follows: 

6508. Charles G. Chever vs. H. E. Rogers et al. District court, 
Arapahoe county. Motion for a new trial. Filed May 3rd, 1883. 
Yenry Sparnick, clerk, by C. R. Knowles, deputy. Charles & Dil- 
lon, pl’ff’s att’ys. 


o4 And afterwards and on, to wit, the 14th day of May, A. D. 
1885, came the said plaintiff, by Charles & Dillon, his attor- 
neys, and filed herein his appeal bond. 
And said appeal bond is in the words and figures us follows, to 
wit: 


STATE OF COLORADO, ; 
County of Arapahoe, § ° 


In the District Court for the 2nd Judicial District for the State of 
Colorado, Sitting within and for the said County of Arapahoe. 


CuaRLes G. Crever, Plaintiff, 


Us. a . 
: Undertaking on Appeal. 
Joun W. Horner and Heyry E. Roc- { s DI 
ERs, Defendants. ) 


Whereas Charles G. Chever, the plaintiff in the above-entitled 
action, is about to appeal to the supreme court of the State of Col- 
orado from a final judgment entered against him in said action in 
the said district court in favor of the said defendant, John W. 
Horner, on the 5rd day of May, A. D. 1883, for costs of suit and for 
possession and ownership in fee of lot 10, in block 176, in the east 
division of the city of Denver, county and State aforesaid, as is more 
particularly set forth and shown bythe said judgment; and 


~~ 


CHARLES G. CHEVER Ys. J. W. HORNER ET AL. 


Whereas the said plaintiff hath prayed for and been allowed an 
uppeal from the said final judgment to the said supreme court upon 
condition that he file with the clerk of said court a good and sufhi- 
cient undertaking on appeal in the sum of $250.00, condition- as 
required by law, with sureties to be approved by the clerk of said 
court, on or before the expiration of sixty days from the said Srd 
day of May, 1883: 

Now, therefore, in consideration of the premises and of such 
appeal, we, the undersigned, Robert H. MeMann and Edward E. 
Chever, of the county of Arapahoe and State of Colorado, do hereby 
jointly and severally undertake and promise on the part of the said 

appellant, Charles G. Chever, that the said appellant will pay 
35 the amount of the said judgment and all damages, costs, and 

interest which may be awarded against him on said appeal in 
case the said judgment shall be affirmed or upon a dismissal thereof, 
not exceeding the said sum of $250.00, and that the said appellant 
will duly and diligently prosecute the said appeal. 

To which amount and conditions aforesaid we do hereby acknowl- 
edge ourselves jointly and severally bound. 


ROBERT H. McMANN. SEAL. | 
EDWARD E. CHEVER. [seat.] 


STATE OF COLORADO, \ " 
County of Arapahoe, §° 


Robert H. MeMann and Edward E. Chever, being each first duly 
sworn, deposes and says that they are householders and freeholders 
of the State of Colorado; that they reside in the city of Denver, in 
the county and State aforesaid, and are each the owners of property 
over and above their just debts and liabilities and property exempt 
from levy and sale on exeeution in the aggregate value of two hun- 
dred and fifty dollars ($250.00). 

ROBERT H. McMANN. 
EDWARD E. CHEVER. 


Subscribed and sworn to before me this 12th dav of May, A. D. 
1883. 
[SEAL. ] GRANVILLE MALCOM, 
Notary Public. 


STATE OF COLORADO, \ 
; 88: 
County of Arapahoe, | 


Robert H. McMann and Edward E. Chever, whose names are sub- 
scribed to the above bond, each personally appeared before me this 
day and acknowledged, each for himself, that he had signed, sealed, 
and delivered the same as his free act and deed for the uses and pur- 
poses therein set forth. 

Given under my hand and notarial seal this tweifth day of May, 
A. D. 1883. . 

[SEAL. ] GRANVILLE MALCOM, 
Notary Public. 
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Endorsed as follows : 
36 6508. State of Colorado, county of Arapahoe. In the district 
court, 2nd dist. Charles G. Chever vs. John W. Horner and 
Henry E. Rogers. Undertaking on appeal. Approved and filed 
this May 4th, 1885. Henry Sparnick, el’k. Charles & Dillon, 
att’ys for plaintiff. 

And afterwards and on to wit, the Ist day of June, 1883, came 
the said plaintiff, by Charles — Dillon, his attorneys, and filed herein 
his bill of exceptions. 

And said bill of exceptions is in the words and figures as follows, 
to wit: 


37 STATE OF COLORADO, | 
’ SS - 
Arapahoe County, f 
CHARLES G. CHEVER 
Us. Transcript of Evidence. 
H. E. RoGers and Joun W. Horner. 


Mr. Ditton: I first offer in evidence, if your honor please, the cer- 
tificate of the receiver of the land office to James Hall, probate 
judge of Arapahoe county, covering the town site within which 
this lot is situated, certificate of the receiver showing the entry of 
this town site. 

Mr. Marsn: What is the date of that ? 

Mr. Horner: May 6th, 1865. 


The certificate here offered in evidence was marked Exhibit A, 
and is in words and figures following, to wit: 
No. 261. 
RECEIVER'S Orrice AT Denver Ciry, C. T., May 6th, 1865. 
Received from James Hall as probate judge of Arapahoe county, 
Colo. 'Ter., in trust forthe several use and benefit of the rightful 
occupants and the bona fide owners of tie improvements of — county, 
the sum of eleven hundred ninety-six dollarsand sixty cents, being in 
fuli for section thirty-three (53) and the west half (3) of section 
thirty-four (54), save and except block No. 145 and lots 20, 30, 31, 52, 
in block 42, and lots No. 25 and 29, in block No. 46 east division 
Denver city, in township No. three south of range No. 68 west, con- 
taining 9o7 401-1452 acres, at $1.25 per acre. 
$1,196.60. C. LB. CLEMENTS, Receiver. 


Filed for record May 7th, A. D. 1865, et 10 o’clock a. m. 


TERRITORY OF COLORADO, | 
’ SS M 
County of Arapahoe, f 


I hereby certify that the above and foregoing is a true and cor- 
rect copy from the records in my oflice as the same appears in Book 
7, on page 1. 

Witness my hand and oflicial seal this 10th day of March, 1876. 

[SEAT. ] WILBUR C. LOTHROP, 
Cleri & Recorder, 
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38 endorsed as follows : 
Certificate of receiver. Filed Aug. 17,1581. RK. W. Steele, 
clerk. 


Mr. Ditton: We next offer in evidence the patent from the 
United States iv James Hall, probate judge, of tiis town site. 


>» 


The paper here offered in evidence was marked Exhibit “ B, 
and is in words and figures as follows, to wit: 


Land Patent. 


United States 
to 
James Hall, probate judge, in trust, ete. 


Filed for record Noy. 50th, 1868, 113 o'clock. 
W. D. ANTHONY, Reeard r. 


The United States of America to all to whom these presents shall 
come, Greeting : 


Certificate No. 261. 


Whereas James Hall probate judge of Arapahoe county, Colorado 
Territory, in trust for the several use and benetit of the rightful oceu- 
pants of Denver city and the dona fide owners of (he improvements 
thereon according to their respective interests under the act approved 
23rd May 1544 entitled An act for the relief of the citizens of towns 
upon the lands of the United States under certain circumstances, 
and also of the act approved 25th May S64 entitled An act 
for the relief of the eitizens of Denver in the Territory of Colo- 
rado, has deposited in the General Land Office of the United States 
a certificate of the register of the land oflice at Denver city whereby 
it appears that full payment has been made by the said sames Hall 
judge as aforesaid, and in trust as aforesaid according te the pro- 
visions of the act of Congress of the 24th of April 1520 entitled An 
act making further provision for the sale of the publie lands for 
section thirty-three and the west half of section thirty-four in 
township three south of range sixty-cight west, save and except 
block numbered one hundred and forty-three and lots numbered 

twenty-nine, thirty, thirty-one and thirty-two, in block num- 
oY bered forty-two and lots numbered twenty-eight and twenty- 

nine in block numbered forty-six, east division Denver city 
in the district of lands, subject to sale at Denver city, Colorado Ter- 
ritory, containing nine hundred and fifty-seven acres and forty- 
hundredths of an acre, according to the official plat of the survey 
of the said lands returned to the General Land Otlice by the sur- 
veyor general, which said tract has been purchased by the said James 
Hall, judge as aforesaid, and in trust as aforesaid. Now know ye 
that the United States of America in consideration of the premises 
and in couformity with the several acts of Congress In such ease 
made and provided have given and granted and by these presents do 
give & grant, unto the said James Hall judge as aforesaid in trust 

I—116 
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for the several use and benefits of the occupants thereof according 
to their respective interests under said act of 25rd May 1844 and 
28th May 1864, and to his successor and assigns in trust as afore- 
said the above tract above described. To have and to hold the same 
together with all the right, privileges, immunities and appurte- 
nances of whatsoever nature thereunto belonging unto the said 
James Hall, judge as aforesaid in trust for the several use and benefit 
of the occupants thereof according to their respective interests under 
said acts of 25rd May 1844 and 28th May 1864 and to his successors 
and assigns in trust as aforesaid. 

In testimony whereof I, Andrew Jonson, President of the United 
States of America, have caused these letters to be made patent and 
the seal of the General Land Office to be hereunto affixed. 

Given under my hand at the city of Washington the first day of 
July in the year of our Lord one thousand eight hundred and 
sixty-eight and of the Independence of the United States the ninety- 
second, 

By the President 

ANDREW JOHNSON, 


[seaL.] Examined xy FRANK COWEN, Secretary 


J. N. GRANGER, 
fecorder of the General Land Office. 


Recorded vol. 1 page 478. 


JQ) Territory or CoLorapo. 
’ 7 SS . 
County of Arapahoe, 


I hereby certify that the above and foregoing is a true and cor- 
rect copy from the records in my office as the same appears of record 
In Book 20, on pages 155, 156, 157. 

Witness my hand and official seal this 10th day of March, 1876. 

[SEAL. ] WILBUK C. LOTHROP, 
Clerk and Recorder. 


endorsed as follows: 
United States to James Hall. Filed Aug. 17,1881. Rt. W. Steele, 
clerk. 


The Courr: What is the date of that ? 

Mr. Horxen: July Ist, 1868. [ will say that these are copies 
which it is agreed shall stand as the originals. 

Mr. Ditton: i next offer a certified copy of the deed from James 
Hall, probate judge, to Omer O. Kent, probate judge, successor in 
office, in trust, dated Mareh 16th, 1867. 

the paper here offered in evidence was marked Exhibit “C,” and 
is in the words and figures following, to wit: 


soe vee. — 


SG ewe a »en. ——— a 


oo 
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Deed, 
James Hall, probate judge, ) 
to ? 


Omer O. Kent, successor in office. 
liled for record Mareh 20th, A. D. 1867, at 5 o'clock p. m. 


This indenture made this sixteenth day of March A. D. one 
thousand eight hundred and sixty-seven, by and between James 
Hall !ate probate judge of Arapahoe county, Colorado Territory, of 
the first part and Omer O. Kent, judge of probate of Arapahoe 
county Colorado Territory of the second part, witnesseth, That 
whereas by an act of Congress entitled “An act for the relief of the 
citizens of Denver in the Territory of Colorado” approved May 
28th 1864 the prebate judge of said county was authorized to enter 
section numbered thirty-three (85) and the west half (1) of seetion 
numbered thirty-four (34) in township numbered three (5) south 

of range numbered sixty-eight (68) west of the sixth (6) prir- 
41 cipal meridian, in trust as in said act provided, and whereas 

James tlall late probate judge of said Arapahoe county did 
enter said land, save and except block numbered one hundred forty- 
three (145) and lots twenty-nine (29), thirty (50), thirty-one (51) and 
thirty-two (82) in block numbered forty-two and lots numbered 
twenty-cight (28) and twenty-nine (29) in block numbered forty-six 
in the east division of said city of Denver at the land office in Den- 
ver city in pursuance of said act, and whereas the term of office for 
which the said James Ilall late probate judge of said Arapahoe 
county expired before the trust conferred upon him by said act of 
Congress was fully executed and completed by means whereof he is 
unable to fulfil the trust confided to him by said act, and whereas 
Omer O. Kent was cleeted and still holds the oilice of probate judge 
as successor to the said James Hall, and whereas the trust above de- 
scribed properly belongs to the successor of the said James Hall ; 
Now therefore in consideration of the premises and of the sum of 
one dollar by the said party of thesecond part to him paid the party 
of the first part late probate jadge of Arapahoe county,as aforesaid 
in the execution of the said trust vested in him under and by virtue 
of the act of Congress aforesaid doth grant, convey and confirm unto 
the party of the second part, the present probate judge of satd Ara- 
pahoe county and his successors in office the following deseribed 
parcel of land, to wit: 

Section numbered thirty-three (53) and the west half (2) of section 
numbered thirty-four (34) in township numbered three (5) south 
of range numbered sixty-eight (6S) west of the sixth (6) principal 
meridian in the Colorado land distriet save and except block num- 
bered one hundred and forty-three (145) and lots numbered twenty- 
nine (29) thirty (50) thirty-one (51) and thirty-two (52) in block 
numbered forty-two (42) and lots numbered twenty-eight (25) and 
twenty-nine (20) in block numbered forty-six (16) in the east di- 
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vision of the citv of Denver to have and to hold the above 
42 described premises unto the said party of the second part and 

his successor in oflice forever in trust for the purposes speci- 
fied in the act of Congress heretofore mentioned. 

In witness whereof the said party of the first part late probate 
judge aforesaid, hath hereunto set his hand and seal at Denver 
aforesaid, this the day and year first aforesaid. 

JAMES HALL [sea] 
Late Probate Judye of Arapahoe County, Colorado Territory 


Signed, sealed and delivered in presence of 
Lb. LB. STILES. 
M. M. DELANO. 


Territory or CoLorapo, | 
County of Arapahoe, 


> a 


I, Philip P. Wileox, a notary pubiie in and forthe county of Ara- 
pahoe, in the Territory aforesaid, do hereby certify that James Hall, 
the probate judge in and for said county, known to me to be the 
person described in and who executed the foregoing conveyance, — 
and acknowledged that as such trustee he signed, sealed and delivered 
the said conveyance as lis act and deed for the uses and purposes 
therein mentioned. 

Witness my hand and ollicial seal this sixteenth day of March, 
A. D. eighteen hundred and sixty-seven. 

[SEAL. ] PHILIP PL. WILCOX, 


Notary Public, Arapahoe County, Vol. Ter. 


TeRRITORY OF CororaApo, } 


Arapahoe County, pes 


I hereby certify that the above and foregoing is a true and cor- 
rect copy from the records in ty office asthe same appears In Book 
16, page 1. 

Witness my hand and oflicial seal this 10th day of March, 1876. 

[SEAL. | WILBUR PL LOTITROP, 
Clerk and Itecorder. 
endorsed as follows: 

James Hall to Omer O. Kent. Deed. Filed Aug. 17,1881. R. 
W. Steele, clerk. 

43 Mr. Dirton: [next oller in evidence a certified copy of 
deed from Omer O. Kent, probate judge, to Jacob Downing, 
probate judge, his successor in office, dated August 31st, 1867. 

The paper here offered in evidenee was marked Exhibit “ Dy” and 

is in the words and figures following, to wit: 
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Deed. 


Omer ©. Kent, probate judge, ) 
lo , 

. > t 

Jacob Downing, successor 1n office. } 


Filed for record August 31st, A. D. 1867, at 1) o’clock p. m. 


This indenture made this thirty-first day of August A. D. one 
thousand eight hundred and sixty-seven, between Omer O. Kent 
late probate judge of Arapalioe county, Colorado Territory, party of 
the first part and Jacob Downing, judge of probate of Arapalioe 
county Colorado Territory, of second part, witnesseth, that whereas 
by an act of Congress entitled An act for the relief of the citizens of 
Denver in the Territory of Colorado, approved May 28th A. D. 1864, 
the probate judge of said county of Arapalioe was authorized to enter 
section numbered thirty-three ($3) and the west half of section num- 
bered thirty-four (84) in township three (8) south of range numbered 
sixty-eight (6S) west of the sixth (6th) praeipal meridian, in trust 
as in said act provided, and whereas said James Hall, late judge of 
probate of said Arapahoe county, did enter said land, save and ex- 
cept block number one hundred and forty-three (145) and lots num- 
bered twenty-nine (29) thirty (50) thirty-one (51) and thirty-two (32) 
in block numbered forty-two (42) and lots numbered twenty-eight 
(2S) and twenty-nine (29) in block numbered forty-six (46) In the 
east division of the said city of Denver at the land office in Denver 
citv, in pursuance of said act; and whereas the said James Ilall, 
probate judge did transfer and convey to said Omer O. Kent, probate 


judge all the remaining interest said Hall had in the said unexecuted 


trust, and whereas the term of olflice for which the said Omer 
44 (). Kent, probate judge of said Arapahoe county and successor 
In office of said James Hall, probate judge, having expired 
before the trust conferred upon him Omer OQ. Kent, probate judge 
by said deed from said James Hall, probaic judge, was fully executed 
and completed, by means whereof he is unable to fulfil the trust con- 
fided to him by said deed, and whereas Jacob Downing aforesaid 
was elected and still holds the oflice of probate Judge as successor to 
the said Omer O. Kent, and whereas the trust above deseribed prop- 
erly belongs to the successor of the said Omer ©. Kent; Now there- 
fore, in consideration of the premises, and of the sum of one dollar 
by the said party of the second part to him paid, the party of the 
first part, late probate judge of Arapaloe county as aforesaid in the 
execution of the said trust vested in him under and by virtue of the 
act of Congress aforesaid, and by the said deed from the said James 
Hall his predecessor in office doth grant, convey and confirm unto 
the said party of the second part, the present probate judge of said 
Arapahoe county and to his suecessors in ollice, the following-de- 
scribed parcel of land, save and except the exempted part of said 
trust to wit: 
Section numbered thirty-three (83) and the west half of section 
numbered thirty-four in township three (5) south of range sixty- 
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eight (G8) west of the (6th) sixth principal meridian in the Colorado 
land district, save and except block numbered one hundred and 
forty-three (148) and lots twenty-nine (29) thirty (80) thirty-one (31) 
and thirty-two (32) in block forty-two (42) and lots twenty-eight (28) 
and twenty-nine (29) in block forty-six (46) in the east division of 
the city of Denver, Colorado Territory, to have and to hold all the 
above-described premises, unto the said party of the second part and 
his successors in office forever in trust for the purposes specified in 
the act of Congress heretofore mentioned. 
In witness whereof the said party of the first part late probate 

judge aforesaid hath hereunto set his hand and seal at Denver 
45 aforesaid this the day and year first aforesaid. 

[SEAL | OMER O. KENT, 

Late Probate Judge of Arapahoe County, Colorado Territory. 


Signed, sealed, and delivered in presence of— 


JOUN W. WEBSTER. 


TERRITORY OF COLORADO, | 
County of Arapahoe, — j° 


I, John W. Webster, a notary public in and for the county of 
Arapahoe,in the Territory aforesaid, do hereby certify that Omer O. 
Kent, late probate judge in and for said county, known to me to be 
the person described in and who executed the foregoing conveyance, 
— and acknowledged that as such trustee he signed, sealed, and de- 
livered the said conveyance as his act and deed for the uses and 
purposes therein mentioned. 

Witness my hand and official seal this 31st day of August, A. D. 
1867. 

[OFFICIAL SEAL. | JOUN W. WEBSTER, 

Notary Public. 


< . 


TeRRITORY OF COLORADO, | : 
’ * . : 5 . 
County of Arapahoe, 


[ hereby certify that the above and foregoing is a true and correct 
copy from the records in my oflice as the same appears of record in 
Book 14, on pages 215, 216, and 217. 

Witness my hand and official seal this 10th day of Mareh, 1876. 

WILBUR C. LOTHROP, 


Clerk and Recorder. 


Endorsed as follows: Deed. Omer O. Kent to Jacob Downing. 
iiled Aug. 17, S51. Lt. W. Steele,.clerk. 

Mr. Ditton: [next offer a certified copy of a deed from Jacob 
Dow sing, probate judge, to Henry A. Clough, as his successor in oflice, 
dated September 25, 1865. 

The paper here offered in evidence was marked Exhibit “ ” and 
is in words and figures following, to wit: 


a* 


a 
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AG Deed, Unexeeuted Trust. 
Jacob Downing, late probate judge, ) 


O _ 
Henry A. Clough, successor in oflice. 


Filed for record September 25rd, 1869, at 4 o’clock p. m. 
W. D. ANTHONY, Recorder. 


Jacob Downing, late probate judge, to Henry A. Clough, suecessor 
in office. 


This indenture made this twenty-third day of September in the 
year of our Lord one thousand eight hundred and sixty-nine, be- 
tween Jacob Downing, late probate judge of Arapahoe county in 
the Territory of Colorado, party of the first part and Henry A. 
Clough, probate judge of Arapahoe county Colorado Territory, and 
successor in office to the said Jacol) Downing, late probate judge as 
aforesaid party of the second part, witnesseth : That whereas, by an 
act of Congress entitled An act for the relief of the citizens of Den- 
ver in the Territory of Colorado, approved May 28th A. D. (1864) 
eighteen hundred and sixty-four, the probate Judge of said county 
of Arapahoe was authorized to enter section numbered thirty-three 
(33) and the west half of section numbered thirty-four (54) in town- 
ship three (5) south of range sixty-eight (GS) west of the sixth (#6) 
principal meridian, in trust as in said act is provided, and whereas 
said James Hall, late probate Judge of Arapahoe county did enter 
said land, save and except block numbered one hundred and forty- 
three (145) and lots numbered twenty-nine (2!) thirty (50) thirty- 
one (51) and thirty-two (52) in block numbered forty-two (42) and 
lots numbered twenty-eight (25) and twenty-nine (29) in block 
numbered forty-six (46) in the east division of said city of Denver, 
at the land office in Denver city aforesaid in pursuance of said act. 
And whereas said James Hall, probate judge did transfer & convey to 
said Omer O. Kent, probate judge of Arapahoe county, Colorado 
Territory all the remaining interest said Ilall had in the said unex- 
ecuted trust, and whereas the said Omer QO. Kent, did on the expira- 
tion of his term of ofliceas probate judge of said Arapahoe county by 

deed bearing date the thirty-first day of August A. D. eighteen 
47 hundred and sixty-seven, convey to the said Jacob Downing 

then probate judge of Arapahoe county, the remainder of 
said trust which remained unexeeuted, and whereas the term of 
oflice for which the said Jacob Downing late probate judge of Ara- 
pahoe county aforesaid and suecessor in oflice to the said Omer ©. 
Kent, having expired before the trust conferred upon hit, the said 
Jacob Downing late probate judge by said deed from said Omer O. 
Kent, late probate judge as aforesaid was fully executed and com- 
pleted by means whereof he was unable to fulfil the trust confided 
to him by said deed, and whereas the said Henry A. Clough has 
been elected to and now holds the office of probate judge of Arapa- 
hoe county, Colorado Territory as successor in ollice to the said 
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Jacob Downing and whereas the trust above described properly be- 
longs to the successor in oflice of the said Jacob Downing. Now 
therefore, in consideration of the premises and of the sum of one 
dollar by the said party of the second part, to the said party of the 
first part in hand paid, the receipt whereof is hereby confessed and 
acknowledged, the said party of the first part, late probate judge of 
Arapahoe county aforesaid, in the execution of the trust vested in 
him under and by virtue of the act of Congress aforesaid, and by 
the said deed from the said Omer O. Kent, late probate judge as 
aforesaid his predecessor in office doth grant and convey unto the 
party of the said second part, the present probate judge of said 
Arapahoe county, and to his suecessors in ollice, the following-de- 
scribed parcels of land, save and except the executed part of said 
trust to wit: Section number thirty-three (33) and the west half of 
section numbered thirty-four (84) in township three (8) south of 
range sixty-eight (6S) west ef the sixth (6) principal meridian in the 
Colorado land district save and except block numbered one hun- 
dred and forty-three (143) and lots twenty-nine (29) thirty (50) 

thirty-one (51) thirty-two (32) in block forty-two (42) and lots 
48 twenty-eight (28) and twenty-nine (29) in block forty-six (46) 

In the east division of the city of Denver, Colorado Territory, 
to have and to hold all the above-described premises unto the said 
party of the second part and his suecessors in oflice forever in trust 
for the purposes specified in the act of Congress heretofore men- 
tioned. 

In witness whereof the said party of the first part, probate judge 
aforesaid, hath hereunto set his hand and seal at Denver aforesaid 
this the day and year aforesaid. 

JACOB DOWNING, [seat] 


Probate Judge. 


Signed, sealed, and delivered in presenee of— 


TERRITORY OF COLORADO, | 
: ; 88°: 
County of Arapahoe, j 


I, Webster D. Anthony, county clerk of Arapahoe county, Colo- 
rado, do hereby certify that Jacob Downing, probate judge of Ara- 
pahoe county, who is personally known to me to be the person de- 
scribed in and whose signature appears to the foregoing instrument 
of writing, appeared before me this day in person and acknowledged 
that he signed the same freely and voluntarily for the uses and pur- 
poses therein mentioned. 

Witness my hand and official seal this 23rd day of September, A. 
D. 1869. 

[OFFICIAL SEAL. | WEBSTER D. ANTILONY, 
County Clerk. 
TERRITORY OF CoLonabo, | - 
County of Arapahoe, pew 


I hereby certify that the above and foregoing is a true and correct 


ra 
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copy from the :ecords in my office as the same appears in Book 28, 
on pages 512,515, and 514. 
Witness my hand and official seal the 10th day of March, 1876. 
WILBUR ©. LOTITROP, 


Clerk: and Recorder. 


Endorsed as follows: Deed. Jacob Downing to Henry A. Clough. 
filed Aug. 17, 1881.) R. W. Steele, clerk. 


49 Mr. Ditron: I next offer a certified copy of a deed from 
Henry A. Clough, probate judge, to William C. Kingsley, 
probate judge, as his successor in oftice, dated October 19, 1875. 
Mr. Horner: September 22, 1875, should be the date. There ts 
a mistake in the abstract. 


The paper here offered in evivence wes marked Exhibit “ "and 
is in the words and figures following, to wit: 


Deed. 
H. A. Clough 
to 


W..C. Kingsley. 


Filed for record December Ist, A. D. 1873, at 1? p. m. 
W. D. ANTHONY, Recorder. 


This indenture made this twenty-second day of September in the 
year of our Lord one thousand eight hundred and seventy-three be- 
tween Henry A. Clough late probate judge of Arapahoe county in 
the Territory of Colorado, party of the first part, and William C. 
Kingsley, probate judge of Arapahoe county, Colorado Territory, 
and successor in oflice to the said Henry A. Clough, late probate 
judge as aforesaid party of the second part, witnesseth, that whereas 
by an act of Congress, entitled “An act for the relief of the citizens 
of Denver in the Territory of Colorado” approved May 28, A. D. 
1864 (eighteen hundred and sixty-four), the probate judge of said 
county of Arapahoe was authorized to enter section numbered thirty- 
three (88) and the west half of section numbered thirty-four (54) in 
township three (3) south of range numbered sixty-eight (68) west of 
the sixth (6) principal meridian, in trust as in said act provided, 
and whereas said James Hall, late probate judge of Arapahoe county 
did enter said land save and except block numbered one hundred and 
forty-three (143) and lots numbered twenty-nine (29), thirty (50) 
thirty-one (51) thirty-two ($2) in block numbered forty-two (42) and 
lots numbered twenty-eight and twenty-nine (28 & 29) in block 

numbered forty-six (46) in the east division of said city of 
00) Denver, at the land office in Denver city aforesaid in pur- 
suance of said act. And whereas said James Hall, probate 
judge did transfer and convey to Omer O. Kent, probate judge of 
Arapahoe county, Colorado Territory, all the remaining interest said 
Hall had in said unexeceuted trust, and whereas the said Omer ©. 
Kent, did on the expiration of his term of office as probate judge of 
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said Arapahoe county by deed bearing date on the thirty-first day 
of August A. D. eighteen hundred and sixty-seven convey to Jacob 
Downing then prob: ite judge of Arapahoe county the remainder of 
said trust which remained unexecuted, and whereas the said Jacob 
Dow ning did on the expiration of his term of office as probate judge 
of said Arapahoe county, by deed bearing date the twenty-third day 
of September A. D. eigiiteen hundred and sixty-nine and recorded 
in Book 28 of Deeds on pages 512, and 513 convey tothe said Henry 
A. Clough then probate judge all of the unexecuted portion of said 
trust, and whereas the term of office of the said Henry A. Clough 
late probate judge of Arapahoe county aforesaid, and successor in 
office to said Jacob Downing having expired before the trust con- 
ferred upon him, the said Henry A. ‘Clough, late probate judge by 
said deed from said Jacob Dov; ning late probate judge as aforesaid, 
was fully executed and completed by means whereof he is unable to 
fulfil the trust confided to him by said deed, and whereas the said 
William C. Kingsley has been elected to and now holds the office 
of probate judge of Arapahoe county, Colorado Territory as suc- 
cessor in office to the said Henry A. Clough, and whereas the trust 
above described properly belongs to the successor in office of the 
said Henry A.Clough. Now therefore, in consideration of the prem- 
ises and the sum of one dollar by the said party of the second part 
to the said party of the first — in hand paid, the receipt whereof is 
hereby confessed and acknowledged, the said party of the first part 
late probate judge of Arapahoe county aforesaid doth grant and con- 
vey unto the party of the second part, the present probate judge of 
sald Arapahoe county, and to his successors in office the fol- 
51 lowing described parcels of lend, save and except the executed 
part of said trust, to wit: Section nurobered thirty-three (83) 
and the west half of section thirty-four (34) in township (3) south 
of range sixty-eight (68) west of the sixth principal meridian in the 
district of lands subje ct to entry at Denver Colorado, and save and 
except block numbered one hundred and forty-three (143) and lots 
twenty-nine (29) thirty (50) thirty-one ($1) and thirty-two (82) in 
block forty-two (42) and lots twenty-eight (28) and twenty-nine (29) 
in block forty-six (46) in the east division of the city ‘of Denver 
Colorado Territory, and save and except all the lots and lands within 
said section numbered thirty-three (83) and the west half of section 
thirty-four owned and held by the said Henry A. Clough in his own 
name and not as trustee as aforesaid. ‘To have and to hold ail the 
above-described premises unto the said party of the second part and 
his successors 1n office forever in trust for the purposes specified in 
the act of Congress he . ‘tofore specitied. 

In witness whereol, the said party of the first part late probate 
judge aforesaid hath owt set his hand and seal at Denver afore- 
said this the day and year first aforesaid. 

Signed, sealed, and delivered in presence of— 


HENRY A. CLOUGH. [seat] 


— 
fi~- 


il 
—— 
- 


CHARLES G. CHEVEK VS. J. W. HORNER Et AL. oe 


TERRITORY OF COLORADO, | .. 
County of A rapahoe, od. 


I, M. L. Horr, of Arapahoe county, Colorado Territory, do hereby 
certify that Henry A. Clough, late probate judge of Arapahoe county, 


; > who is personally known to me to be the person deseribed in’ and 
t whose signature appears to the foregoing instrument of writing, 
1 appeared before me this day in person and acknowledged that he 
signed the same freely and voluntarily for the uses and purposes 
as therein mentioned. 
Witness my hand and notarial seal this 19th day of October, A. D. 
187: 
[SEAL. | M. L. HORK, 
7 Notary Public. 
Aa | , 
4 4 oO. TERRITORY OF CoLoRADO, | 
I, County of Arapahoe, {°° 


I hereby certify that the above and foregoing is a true and cor- 
rect copy from the records of my oflice as the same appears in Book 
49 at pages 440 and 441. 
| Witness my hand and official seal this 10th day of Mareh, A. D. 
1% 1876. 

“ [SEAL. ] WILBUR C. LOTHROP, 


Clerk and Lecorder. 


indorsed as follows: 
ties Copy. Henry A. Clough to William C. Kingsley, probate judge, 
Kiled Aug. 17,1881. RK. W. Steele, clerk. 


‘ 
Mr. Ditton: I next offer in evidence, unless your honor will take 
judicial notice of it, the act of the legislature of the Territory of 
Colorado in 1872, entitled “ An aet to provide for the further execu- 
tion of the trust relating to the town site of the city of Denver,” 
ete, approved February Sth, 1872, Session Laws of 1872. I read from 
pages 192 and 195. 
Mr. Manrsu: [apprehend it is not necessary and object. I don’t 
know as it is necessary to encumber the record with it, either. 
The Court: I -resume it is a public act. It may be considered 
Mr. Ditton: I desire to read it. 
be. Mr. Marsu: It will not be put in evidence then. We will not 
encumber the record with it, Mr. Dillon. 
al Mr. Ditton: I will not offer it if the court takes notice of it. 
~ Mr. Manrsu: So far as the introduction of this statute is concerned, 
| that is withdrawn. 


Mr. Ditton: Now, if your honor please, I propose to show, in 
connection with that statute, that Mr. Chever tiled on these lots and 
has a title from the Denver Town Company to show a compliance 
on his part with that statute, before the issning of the Kingsley deed, 
which I will follow up with the Ningsley deed. 

. ! offer in evidence this book of filings, kept by James ilall, pro- 
bate judge, in 1865, particularly filing No. 82, on page 207. 


oo 
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D3 Mr. Mansi: To save encumbering this reeord—there is a 
page and a halfof this. You don’t want to put the whole 
book in. 

Mr. Ditton: I have a certitied copy of it. 

Mr. Horsxer: Just put in your heading and the particular lot. 

Mr. Ditton: Just offer the filing and certified copy of it. 

Mr. Marsit: The entry on this book is August 7th, 1865, 10; 
word “ condict ” written out; block 176, the word “ block ” is not 
there—well, block 176. 

Mr. Ditton: The words block and lot follow through the book. 
It shows that the lot is 10 and the block 176, east. division of the 
citv of Denver, Arapahoe county, Colorado, filed upon by said 
Charles G. Chever in filing nuinber 829. 

Mr. Marsi: We will object as immaterial. 

The Court: The cbjection is overruled. 

Mr. Marsn: We will save the exception. We object on account 
of its immateriality. 

The Court: Well, perliaps it may be material. 

Mr. Ditton: I next offer in evidence, if your honor please, share 
number J1 of the Denver Town Company, showing the ownership 
of Folsom Dorsett to lot 10, block 176, being the lot in question. 

Mr. Marsu: [ object because it is incompetent evidence in any 
contingency. 

The Court: Well, [ will sustain the objection to that. 

Mr. Horner: There is no objection to it on account of its being 
a copy. 

Mr. Ditton: Will your honor allow me to explain this class of 
testimony that I am: now proceeding with? Perhaps we can dispose 
of itina word. You will remember by this act of 1872, any man 
showing a perfect title from the town company could go before the 
probate judge and show that fact and get a probate deed. Now, tie 
Denver Town Company kept a book, which they entitled a block 
book of the Denver Town Companf. A number of settlers settled 
upon this land and cach one had his lots assigned to him. Mr. 

Dorsett was here, and among the lots which he owned was 
o4 this lot 10, block 176, according to the survey of E. D. Boyd 
in 1859. 

The Covrr: You expect to connect this with other testimony, 
giving it the force of a conveyance ? 

Mr. Ditton: The only connection which I ean make is this: By 
bringing the recorder here, and Mr. Horner will undoubtedly admit 
the fact that this is the only conveyance that the Denver Town 
Company ever made to anybody. ‘They enter their names in this 
book, a block book. and it became their muniment of title, and the 
origin of the title from the Denver Town Company, and I propose to 
follow that up by introducing a deed from Dorsett and a regular 
chain of conveyances from him to the plaintiffs. I want to show a 
compliance with the aet of 1872. 

The Court: Well, perhaps [ ought, for the sake of uniformity, to 
make the same ruling that I did on the filings. 1 think a deed 
mace by a person having the title prima facie conveys the title, and 
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the deeds are not for all time burdened with this proof. I think I 
will allow it to go in unless the defendant can suggest some other 
objection than that it is immaterial. 

Mr. Marsn: Incompetency. 

The Court: It don’t purport to be a conveyance alone, but per- 
haps with other evidence it might. The objection will be over- 
ruled ; the evidence may go in. 

Mr. Horner: We will reserve an exception. 


The paper here admitted in evidence was marked Exhibit “ G,” 
and is in words and tigures following, to wit: 


TERRITORY OF COLORADO, | .. 
County of Arapahoe, jf" 


I hereby certify that share No. 11 in the original city tewn com- 
pany is recorded in Book A, on page 57, of the records in my office 
as the property of I*°. Dorsett, and contains, among other lots, lot 10, 
in block 176. 

Witness my hand and official seal this 10th day of March, 1S76. 

[SEAL. ] WILBUR C. LOTHROP, 
Clerk and Itecorder. 


DD Endorsed as follows: 
Copy of share No. 11 to I. Dorsett. 


Mr. Ditton: Shall | produce testimony for the purpose of show- 
ing that this is the only form of conveyance adopted by the Denver 
Town Company to the occupants of lots or shall I bring witnesses 
here? 

Mr. Manrsu: I don’t recognize the Denver ‘Town Company as 
having any interest in this business at all, any more than Mrs, 
Grundy. ! 

The Court: No; but if anybody making a conveyance purported 
to have title to the lot it gives color; it is not claimed that it gives 
title. 

Mr. Ditnon: No; I don’t claim that it gives title The Supreme 
Court has expressly held that the Denver Town Company did not 
hold title. 

Mr. Horner: We make no objection, because I don’t know; hut 
if you say that is the only form of conyveyarice, and are satisfied 
with it, we shall not controvert it; we shall not bring any evidence 
to controvert it at all. 

Mr. Ditton: Very well. 

The Court: If you have a deed conveying the interest prone facie 
it conveys the title. 

Mr. Ditton: | call Mr. Miers Fisher. 


Miers Fisuer called as a witness and sworn for the plaintiff: 
(By Mr. DILon :) 
Q. Mr. Fisher, when did you come to Colorado, and when did 
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you first become acquainted with the town site known as the city of 
Denver? 

A. In the spring of 1860. 

Q. Were you acquainted with a gentleman by the name of Ful- 
som Dorsett ? 

A. I was. 

(. Were you also acquainted with a gentleman commonly called 
Fulsom Dorsett, Junior? 

A. I was. 
o6 Q. Are you able to state whether those persons were one 
and the same person ? 

A. They were as far as I know. [ used tocall him both. I have 
seen papers signed both ways. 

Q. Were you acquainted with the occupants of the Denver town 
site at that early time? 

A. I may have been acquainted with them; probably was. I 
don’t recollect now who they were. I know everybody here at that 
time. 

Q. Was there any occupant of a lot in this town site by the name 
of Fulsom Dorsett ? 

A. There was. 

Q. Was it the same person who was also known by the name of 
Fulsom Dorsett, Junior ? 

A. It was. 

Q. I will ask you to look at this paper which I offer in evidence, 
entitled a deed from Fulson Dorsett, Junior, to Rudolph R. Dorsett, 
dated the 25th of July, 1861, and whether the grantor in that deed 
named is the same person mentioned in Exhibit “G” Junior as 
Fulsom Dorsett (showing witness Exhibit G). 


Mr. Marsnu: I object to this question, your honor. He can’t 
state from a certified copy whether the persons were the same or 
not. 

The Court: The objection is sustained. J think he has gone as 
far as he can; that there was a person here known by Dorsett as 
well as by Dorsett, Junior. You ean’t by these certified copies state 
whether they were the same person or not. 


Cross-examination. 
(By Mr. Marsu :) 


(Q). What do you mean by occupant ? 
A. I did not use the word. ‘That is the word used by Mr. Dillon; 
he is the person to explain it. 
(). The answer is there was an occupant ? 
A. That is what | understood. 
Q. What do you mean by “an occupant”? 
A. I understood it to be a person who was interested in the 
town site at that time and lived there. 
Whether lhe lived on the lot or had improvements on the lot ? 
That is something that did not enter into my calculation at 
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all. Ile was here as a resident, and lived here for some time, and 
was acknowledged by everybody to be a resident and oceupant. 

(. Where did he live when he was here—Dorsett ? 

A. He lived here on the town site. 

Q. Whereabouts? 

A. IL ean’t recollect now; it is too long ago; it is about twenty. 
two years since that occurred ; I can’t recollect where he lived. 

Q. You don’t pretend to say that Dorsett occupied the lot in con- 
troversy in this case? 

A. 1 don’t remember that, sir. 

Q. You don’t pretend to say that he had any improvements on the 
lot in controversy in this ease? 

A. I know nothing of that; 

Q. You do mean to say simply that he was recognized as one 
owner of shares in the town-site company here? 

A. That is what I mean; yes, sir. He lived here and was a rep- 
resentative, as I understood—an occupant. 


I offer in evidence a deed from Fulsom Dorsett, Junior, to Rudolph 
R. Dorsett, dated the 25th day of July, 1881. 
Mr. Marsi: We have no objections to urge to this. 


The paper here offered in evidence was marked Exhibit “ fH,” 
and is in words and figures following, to wit: 


Deed. 
Kulsom Dorseti Jr.) 
to 
Rudolph kK. Dorsett. j 


CoLorApo TERRITORY \ 
County of Arapahoe. J 


SS 


Know all men by these presents that I, Folsom Dorsett Jr of 

Denver city, county and ‘Territory aforesaid have this day for the 

consideration of three thousand dollars, the receipt whereof 

58 in fuil is hereby acknowledged, bargained, granted, sold, re- 

leased and quitelaimed unto Rudolph R. Dorsett, the follow- 
ing-deseribed property or plat of grounds, to wit: 

L.11 & 12 B. 329; 1.29 & 30 B. dl4; L. 19 & 20 ¥ 029; L. 5k 
615.312; L. 23 & 24 2B. 302; L. 25 & 26 B. 205; L.9 & 10, B. 304; 
L,. 2 i 28 Bb. 276; L. 20 & 30 B. 286; L. 138 & 14 B. 282; L.5& 6 

. 85; LF XG LB. 274; L. 11.& 12 B. 218; 1.19 & 20 b. 187; L. 
20 & 26 5B. 59; L. 25 & 26 B. 276; L.38 & 4 B. 209; 7 & S B. 
16; 1.10 B. 65; 1.13 & MB. 261; 1. 21 & 22 B. 201; L. M1 & 
12 6. 155; L. 27 & 28 B. 56; lL. i & 8 6.270; 1.56 B. 187; L. 
25 & 26 Bo 1 172; L. 29 & 30 B. 35; L. 27 & 28 B. 242: LT & 8 - 
196; L.15 & 14 5B. 124; L. 4 B. 39): L.11 & 12 B. 250; L. 29 & 3 
Bb. 169; L.5& 6 B138; L.5 & 6B. 235; 1.3 & 4 B. 240; L. 5 & 
6B. 183; L. 25 & 24 B. 110; L. 29 & 30D. 10; L. 29 & 30 B. 235; 
L.10B176; L. 11 & 12 B.110; L. 9 B96: 1.5 & 6B. 223; 1.23 
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66; L. 22 B.94; L.19 & 20 B. 76; L.9 & 10. B. 230; L. 
152; L.7 &§ B. 87; L. 21 & 22 B. 69; L. 9,10 & 11 B. 
237; L.38 & 4B. 160; L. 28 & 24 B. 80; L.15 & 16 B. 3386; 1.1 & 
21.180; L.1 & 2B. 317; L. 15 & 16 B. 3800; L.1 & 2 B. 283; L. 
15 & 16 B. 260; L.17 & 18 B. 100; L.1 & 2 B. 249; L. 15 & 16 B. 
228; L.1 & 2B. 216; L.15 & 16 B. 189; L.15 & 16 B. 155; Le 1 
& 2B. 140; L.15 & 16 B. 129; L. 1 & 2 B. 85; L. 31 & 32 BL. 50; 
L.15 & L6 B. 27; together with all improvements on said property 
in Denver city, east division, being situate in Arapahoe county, 
Colorado Territory, unto him, the said Rudolph R. Dorsett, his 
heirs and assigns, to have and to hold the above-described property 
with all and singular the improvements thereto belonging or in 
unywise incident. 

In testimony whereof, I have hereunto affixed my hand this 
twenty-first day of July A. D. 1861. 
IF. DORSETT Jr. [SEAL] 


Signed in the presence of— 
CHARLES G. CHEVER, 
RICHARD E. COOK. 


oo Filed for record at 10} o’clock a. m. August 3rd, A. D. 
1861. 


TERRITORY OF COLORADO, . 
County of Arapahoe, 


I hereby certify that the above and foregoing is a true and correct 
copy from the records in my oflice, as the same appears in Book H, 
on page 451. 

Witness my hand and official seal this 10th day of March, 1876. 

[SEAL. | WILBUR C. LOTHROP, 
Clerk and Recorder. 


Endorsed as follows: Deed. Folsom Dorsett, Jr.,. to Rudolph R. 
Dorsett. “ D.” 


STATE OF COLORADO, ve 
County of Arapahoe, § a 
In the matter of the proof of execution of a ceriain conveyance 
from I°olsom Dorsett, Junior, to Rudolph R. Dorsett, dated July 
25th, 1861, and recorded in Book II, on page 431, in the office of 
the clerk and recorder of said county. 


Be it remembered that on this seventeenth day of August, A. D. 
iSS1, before me, the undersigned, a notary public, duly authorized 
by law to take acknowledgement of deeds in manner following, 
personally appeared Charles G. Cheyer, of lawful age, a competent 
and credible witness, who, being first duly sworn and examined by 
me, upon oath deposes and says— 

That he has been acquainted with both the grantor and grantee 
in said deed mentioned since the year 1859, and is the owner in fee 


c— 
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simple of lot ten (10), in block one hundred and seventy-six (176), 
in the cast division of the city of Denver, county and State afore- 
said, mentioned in the said deed, and that he desires to prove the 
execution of the said deed as a subscribing witicss thereto; and the 
said witness, Charles G. Chever, further says that the certified copy 
of said deed of conveyance, hereto attached and marked Exhibit 
“D,” is a true, full, and correct copy of the original deed recorded 

as aforesaid in the oflice of the clerk and recorder of said 
60 county ; that he drafted the said original deed at the request 

of the said Folsom Dorsett, Junior; that he saw the said 
l‘olsom Dorsett, Junior, sign, seal, and deliver the said deed of con- 
veyance and in the presence and with the consent of the said Fol- 
som Dorsett, Junior, and at the request of said grantor and with one 
Richard KE. Cook, now deceased, subseribed his name to the said 
deed of conveyance in attestation thereof as a subscribing witness, 
and that after the execution thereof the said deed of conveyance 
was delivered to the said grantee, Rudolph IR. Dorsett, by the said 
Folsom Dorsett, Junior. 

The said witness further says that the original of the said deed is 
now lost and cannot be found, and is not now in the possession nor 
in the power of this affiant to produce; that after the exeention and 
delivery therecf the said original deed was filed for record in the 
oflice of the said clerk and recorder on the third day of August, A. 
D. 1861, at which time this witness was the deputy cierk and re- 
corder of said county ; that in the course of his duties as such deputy 
he compared said original deed with the record thereof, of whieh 
the said exhibit is a certified copy, and from such examination 
knows that the said exhibit is a full, true,and exact copy of the said 
original deed; that after the record thereof the said original was 
delivered to the said grantee, since which time this afliant has never 
seen it; that afterwards and in the year A. D.1863 the said Rudolph 
Rt. Dorsett departed from the then Territory, now State, of Colorado 
for Montana Territory, and has never sinee returned ; that this wit- 
ness has made diligent enquiry among his friends and acquaint- 
ances to ascertain his whereabouts, and from such enquiry has 
ascertained that the said Rudolph R. Dorsett was killed in the said 
‘Territory of Montana in the year A. D. 1564; and further saith not. 

CHARLES G. CHEVER. 


Subscribed and sworn to before me this 17th day of August, A. D. 


188]. 
i | NOTARIAL SEAL. | JOHN IL. CLARK, 
Notary Public, Arapaloc County, Colorado. 
STATE OF COLORADO, 
County of Arapahoe, 


[, John H. Clark, a notary public within and for the county of 
Arapahoe, in the State aforesaid, do hereby certify that Charles G. 
Chever, personally known to me to be the person whose name ts 
subscribed to the foregoing aflidavit and as a subscribing witness to 
the foregoing deed of conveyance, appeared before me this day in 
6—116 
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person, and, having been first duly sworn and examined by me, 
his testimony was reduced to writing, as appears in and by said 
Paw oe “pe ya 
aflidavit; and it appearing from said examination that the said 


Charles G. Cheever was a subseribing witness to the said deed of 


conveyance and saw the said Folsom Dorsett, Junior, sign, seal, and 
deliver the same as his free and voluntary act and deed, and that 
said witness, Charles G. Cheever, subseribed said original deed, in 
attestation thereof, in the presence and with the consent of the said 
Folsom Dorsett, Junior, who executed the said deed therefor, by 
virtue of the authority reposed in me by law and of the statutes in 
such case made and provided, I do hereby certify and attest that 
the execution of the said deed by the said Folsom Dorsett, Junior, 
has been duly proved before me to be the free and voluntary act 
and deed of the said Folsom Dorsett, Junior. 

And I do further certify that the said Charles G. Cheever was 
lawfully sworn and examined by me, and that his testimony was 
by me reduced to writing and subscribed in my presence and is 
fully contained and set forth in the said affidavit. 

In witness whereof I have hereunto set my hand and _ notarial 
seal, at Denver, in said county, this eighteeuth day of August, A. 
D. 1881. 

[ NOTARIAL SEAL. ] JOHN H. CLARK, 
Notary Public, Arapahoe County, Colorado. 


Endorsed as follows: 

Deed. Folsom Dorsett, Jr., to Rudolph Dorsett. Filed 
62 Sept. 1, 1851. . Rt. W. Steele, clerk. State of Colorado, county 
of Arapahoe, ss: I hereby certify that this Instrument was 
filed for record in my office 2} o’clock p.m. Aug. 19th, 1881, and is 
duly recorded in Book 154, page 405. W. C..Lothrop, recorder. 

2.70. Charles & Dillon, attorney-at-law, Denver, Colorado. 
Mr. Ditton: I next ofier deed from Rudolph R. Dorsett to Fol- 
som Dorsett, Junior, dated the 20th day of March, 1863, the original 


deed. 


The paper here introduced was marked Exhibit “1,” and is in 
’ 
words and figures following, to wit: 


Two $1 revenue stamps attached here. 


This indenture made this twentieth day of March in the year of 


our Lord one thousand eight hundred and sixty-three between 
Rudolph R. Dorsett of the city of Denver, county of Arapahoe and 
Territory of Colorado party of the first part, and Folsom Dorsett 


Jr. party of the second part, witnesseth: That the said party of 


the first part, for and in consideration of two thousand dol- 
lars, in hand paid by the said party of the second part, the 
receipt whereof is hereby acknowledged, and the said party of the 
second part forever released and discharged therefrom has remised, 
rc case l, sold conveyed and quitelaimed, and by these presents does 
remise, sell release, convey and quitclaim unto the said party of the 
second part his heirs and assigns forever all the right, title, interest, 
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claim ahd demand which the said party of the first part has in and 
to the following-deseribed lots, pieces or parcels of land to wit: 


) 


Lots. Blocks. Lots. | Blk. Lot. | Bik. Lot. Bik. Lot, Bik 
—E — — — — 
& 12 S20 BOX 30 314 ok VO ao | 23 & 24 we? 95 & ey; vas 
9x 10 oUt 27 & ZS “75 29O& BU N15 D&S abe A&G!) 3 
lbw 12 21S 19 & VO 37 my & 26 59° IBS 1 BS 3&4 YOO 
10 Ho 3& 14 261 21& 22 O15, 2. 26 Wis | We& 2s ot 
o& 6 Ist B&2) 127) WK BO 365; H&W! 5 T&S) 1M 
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all in the city of Denver, east division, county of Arapahoe and 
Territory of Colorado; to have and to hold the same, together with 
all and singular the appurterances and privileges thereunto belong- 
ing, or In anywise thereunto appertaining, and all the estate, right, 
title, interest and claim whatever of the said party of the first part, 
either in law or equity, to the only proper use, benefit and belhoof 
of the said party of the second part, his heirs and assigns forever. 
In witness whereof the said party of the first part hereunto set 
his hand and seal, the day first above written. 
RUDOLPH R. DORSETT. [sear J 


Ten-cent revenue stamp here attached. 


Signed, sealed, and delivered in presence of— 
OMER O. KENT. 


TERRITORY OF on gpa - 
o ] “’ 88 . 
Arapahoe County, 


I, Omer O. Kent, notary public in and for the said county and 
Territory aforesaid, do hereby certify that Rudolph KR. Dorsett, per- 
sonally known to me as the same person whose name is subscribed 
to the within instrument of writing, appeared before me this day in 
person and acknowledged he signed, sealed, and delivered the said 
instrument of writing as his free and voluntary act for the uses and 
purposes therein set forth. 

Given under my hand and official seal this twentieth day of 
Mareh, A. D. 1868. 

[NOTARIAL SEAL. | OMER O. KENT, 


Nota ry Pu hiie. 
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64 Endorsed as follows: 

Quitelaim deed. Rudolph R. Dorsett to Fulsom Dorsett, 
Jr. Territory of Colorado, county of Arapahoe, ss. This instrument 
was filed for record on the twenty-first day of March, 11 o’clock a. 
m., A. D. 1863, and duly recorded in Book 3 of —,at —90. Chas. 
G. Chever, cl’k & recorder. Filed Aug. 17, 1881. R. W. Steele, 
clerk. 


Mr. Ditton: I next offer in evidence a power of attorney from 
Folsom Dorsett, Junior, to Charles G. Chever after the 15th day of 
May, 1863. 


The paper here offered in evidenee was marked Exhibit “J,” and 
is in the words and figures following, to wit: 


Know all men by these presents that I, Folsom Dorsett, Jr., of the 
city of Chicago and the county of Cook and State of Illinois, have 
made, constituted, and appointed, and by these presents do make, 
constitute, and appoint, Charles G. Chever, of Denver City, in the 
Territory of Colorado, true and lawful attorney for me and in my 
name, place, and stead to enter into the possession and take charge 
of all the real estate and personal property I may have belonging 
to me or in which I may be in anywise interested in, situated and 
being in the Territory of Colorado, and to sell and dispose of the 
said real and personal estate for such price or prices as to him, my 
said attorney, nay seem meet and fit, and to give proper deeds of 
conveyance for the same, or to lease said property on such terms as 
he, my said attorney, may deem advisable, and to give proper ac- 
quittances and discharges for the monies arising from the sale or 
lease of said real estate, and to represent my interests fully in rela- 
tion to any property of whatever kind or nature I may be possessed 
of or in whicli I may have any interest in said Territory of Colo- 


rado, giving and grantinz unto my said attorney full power and 
authority to do and perform al! and every act and thing whatso- 
ever requisite and necessary to be done in and about the premises 

as fully to ail Intents and purposes as IT might or could do it 
69 if personally present, with full power of substitution and rev- 


ocutlon, Lereby ratifying and confirming all that my said 
attorney or lis substitute shall lawfully do or cause to be done by 
virtue thereot, 
[n witness whereof [ have hereunto set my hand and seal the 
fifteenth day of May, one thonsand eight hundred and sixty-three. 
I. DORSETT, Jn. [sear] 
Sealed and delivercd in presence— 
P, A. BOT NE, 
W. FLEEGET 


STATE OF ILLINOIS. 
Ory of Chicago, Cook: County, | S 


On the fifteenth day of May, eighteen hundred and sixty-three, 
befure me, Philip A. Iloynue, a commissioner of deeds, and of the 


“! 
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———— 
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Territory of Colorado, residing in the county of Cook, in the State 
of Illinois, appeared Folsom Dorsett, Jr., personally known to me 
to be the real person whose name is subscribed to the foregoing 
power of attorney as having executed the same, and then acknowl- 
edged the execution thereof as his free act and deed. 
Given under my hand and seal. 
[SEAL. ] PHILIP A. HOYNE, 
Commissioner of Deeds and of the Territory 
of Colorado, Chicago, Ll. 


endorsed as follows: 

Power of attorney. Folsom Dorsett, Jr., to Charles G, Cheever. 
Dated May 15th, 1863. Filed for record June 23rd, 1863, 12 o’ciock 
m. Recorded in Book Bb, p. 126-7. Chas. G. Chever, e’k & re- 
corder Arapahoe Co., Colo. Terr’t. Filed Aug. 17, 1881. RK. W. 
Steele, clerk. 


We also offer in evidence a deed trom Folsom Dorsett, Jr., by 
Charles G. Cheever as attorney-in-fact, to Emile Berard, dated the 
23rd day of December, 1864. 


The paper here offered in evidence was marked Exhibit “ Kk,” and 
is in the words and figures following, to wit: 


This deed, made this 25rd day of December in the year of our 
Lord one thousand eight hundred and sixty-four between Folsom 
Dorsett, Jr. by his attorney-in-fact, Charles G. Chever of Denver of 

the county of Arapahoe and ‘Territory of Colorado, of the 
G6 first part and Emile H. L. Berard of same place of the county 

of A rapahoe and ‘Territory of Colorado of the seeond pare; 
witnesseth, that the said party of the first part. for and in consider- 
ation of the sum of three hundred ($300) dollars to the said party 
of the first part in land paid by the said party of the second part, 
the receipt whereof is hereby confessed and acknowledged has re- 
mised, released, solid, conveyed and quitelaimed, and by these pres- 
ents doth remise, sell convey and quitclaim unto the said party of 
the second part, his heirs and assigns forever, all the right, title in- 
terest claim and demand, which the said party of the first part has 
in and to the following described lot or parcels of land, situate, 
lying and being in the county of Arapahoe and ‘Territory of Colo- 
rado to wit: Lots No. (29 & 30) twenty-nine and thirty in block No. 
ten (10) fifteen and sixteen (15 & 16) in block twenty-seven (27) ; No. 
five and six (5 & 6) in block twenty-eight (28), No twenty-nine and 
thirty (29 & 30) block thirty-five (55) No. four (4).in block thirty-nine 
(59) No. thirty-one and thirty-two (51 & 82) in block fifty-five (55) 
No. twenty-three and twenty-four (25 & 24) in block eighty (SO) No. 
seventeen and eighteen (17 & 18) in block one hundred (100) twenty- 
three and twenty-four (25 & 24) in block one hundred and ten (110) 
thirteen and fourteen (13 & 14) in block one hundred and twenty- 
four (124) twenty-five and twenty-six (25 & 26) in block onejhundred 
and twenty-seven (127) fifteen and sixteen (15 & 16) in block 
one hundred and twenty-nine (129) five and six (5 & 6) in 
block one hundred and thirty-three (132) eleven and twelve (11 & 
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12) in block one hundred and thirty-five (155) nineteen and twenty 
(19 & 20) in block one hundred and thirty-seven (137) one and two 
(1 & 2) in block one hundred forty (140) seven and eight (7 & 8) 
in block one hundred forty-six (146) eleven and twelve (11 & 12) 
in block one hundred fifty-twe (152) fifteen and sixteen (15 & 
16) in block one hundred tifty-five (155) twenty-three and 
twenty-four (25 & 24) in block one hundred sixty-six (166) twenty- 
nine and thirty (29 & 50) in block one hundred and sixty-nine (169) 

ten (10) in block one hundred seventy-six (176) one and 
67 two (1 & 2) in block one hundred eighty (180) five and six 

(> & 6) in block one hundred eighty-three (185) three and 
four (0 & 4) in block two hundred nine (209) one and two (1 & 2) In 
block two hundred sixteen (216) eleven and twelve (11 & 12) tn 
block two hundred and eighteen (218) five and six (5 & 6) in block 
two hundred twenty-three (223), nine, ten and eleven (9, 10 & 11) 
In block two hundred thirty-seven (257) three and four (3 & 4) in 
block two hundred and forty (240) twenty-seven and twenty-eight 
(27 & 28) in block two hundred and forty-two (242) one and two (1 & 2) 
in block two hundred and forty-nine (249) eleven and twelve (11 & 12) 
in block two huudred fifty (250) fifteen and sixteen (15 & 16) in 
block two hundred sixty (260) thirteen and fourteen (138 & 14) in 
block two hundred sixty-one (261) seven & eight (7 & 8) in block 
two hundred seventy (270) five and six (5 & 6) in block two hun- 
dred seventy four (274) twenty-seven and twenty-eight (27 & 28) in 
block two hundred seventy-six (276) seven and eight (7 & $) in 
block one hundred ninety-six, all situate in the east division of 
Denver city, as per survey of E. D. Boyd, to have and to hold the 
same together with all and singular the appurtenances and priv- 
ileges thereunto belonging, or in anywise thereunto appertaining ; 
and all the estate, right, utle, interest, and claim whatsoever of the 
said party of the first part, either in law or equity, to the only proper 
use, benefit and behoof of the said party of the second part his heirs 
und assigns forever. 

In witness whereof the said party ef the first part by his 
attorney-in-fact, has hereunto set his hand and seal the day and 
year first above written. 

FOLSOM DORSETT Jn. [seat] 
By his att’v-in-fact CHAS. G. CILEVER. | SEAL. | 


Signed, sealed and delivered in presence of— 


W. W. RAMEY D. 


TERRITORY OF COLORADO, | | 
. > - Ss. 
County of Arapahoe, j 


I, Webster D. Anthony, a notary public in and for said county, 
in the Territory aforesaid, do hereby certify that Charles G, 

63 Cheever, attorney-in-fact for Folsom Dorsett, Jr., personally 
known to me as the person whose name is subseribed to the 
annexed deed, appeared before me this day in person and acknowl- 
edged that he as such attorney-in-fact signed, sealed, and delivered 
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the said instrument of writing as his free and voluntary aet for the 
uses and purposes therein set forth. 
Given under my hand and notarial seal this twenty-third day of 
December, A. D. 1864. 
[ NOTARIAL SEAL. | W. D. ANTHONY, 
Notary Public. 


Endorsed as follows: 

Quitelaim deed. Folsom Dorsett, Jr., to Emile UH. L. Barard. 
Territory of Colorado, county of peace th ss. ‘This deed was filed 
for record at 9 o’clock a. m. January 6th, 1865, and duly recorded 
in Book 5, page 453, No. —. Chas. G. Chever, recorder & cl’k. 
No. —. Fees, $2.00. Filed Aug. 17, 1881. It. W. Steele, clerk. 


Mr. Ditton: Also a deed from Emile Bérard to Charles G. Chever, 
dated the 5th day of January, 1865, 

Mr. Horner: Just put down here that both these deeds were 
acknowledged the same day and recorded the same day—January 
Gth, 1865. 


The paper here offered in evidence was marked Exhibit “ L,” and 
is in the words and figures following, to wit: 


This deed made this fifth day of January in the year of our Lord 
one thousand eight hundred and sixty-five between Emile H. L. 
Berard of Denver city of the county of Arapahoe and Territory of 
Colorado, of the first part and Charles G. Chever of same place, of 
the county of Arapahoe and Territory of Colerado, of the second part, 
witnesseth, that the said party of the first part, for and in consider- 
ation of the sum ef three hundred dollars to the said party of the 
first part ip liand paid by the said party of the seeon] part, the 
receipt whereof is hereby confessed and acknowledged, has remised, 
released, sold, conveyed and quitelaimed, and by these presents 

doth remise, sel! convey and quitclaim unto the said party 
69 of the second part, his heirs and assigns forever, all the right, 

title interest, claim and demand which the said party of "ee 
first part has in and to the following-described lots or parcels of land 
situate, lying and being in the county of Arapahoe and Territory of 
C ‘olorado to Wit: 

Lots numbered twenty-nine and thirty (29 & 30) in block No. ten 
(10) fifteen and sixteen (15 & 16) in block twenty-seven (27) five and 
SIX (0 & 6) in bloek twenty -cleht ¢: 28) twenty-nine and thirty (20 & 

30) in block thirty-five (35) four (4) in block thirty-nine (39) thirty- 
one and thirty-two Bi & 32) in block fifty-five (55) twenty-three 
and twenty-four (25 & & 24) in block et; ohty (SO) seventeen and 
eighteen (17 & 18) in block one hundred (100) twenty-three and 
twenty-four (25 & 24) in block one hundred and ten (110) thirteen 
and fourteen (lo & 1 {) in block one hundred and thirty-four (124) 
twenty-five and twenty-six (25 & 26) in block one hundred twenty- 
seven (127), fifteen and sixteen (16 & 16) in’ block one hundred 
twenty-nine (129) five and six (56 & 6) in block one hundred thirty- 
three (133) eleven and twelve (11 & 12) in block one hundred thirty - 
five (155) nineteen and twenty (19 & 20) in block one hundred 
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thirty-seven (137) one and two (1 & 2) in block one hundred forty 
(140) seven and eight (7 & 8) in block on) hundred forty-six (146) 
eleven and twelve in block one hundred _ fifty-two (152) fifteen and 
sixteen (15 & 16) in block one hundred fifty-five (155), twenty-three 
and twenty-four (23 & 24) in block one hundred sixty-six (166) 
twenty-nine and thirty (29 & 50) in biock one hundred sixty-nine 
(169) vw (10) in block one hundred seventy-six (176) one and two 
(1 & 2) in block one hundred eighty (180) five and six (5 & 6) in 
block one hundred eighty-three (183) three and four (5 & 4) in block 
two hundred nine (209) one and two (1 & 2) in bloek two hundred 
sixteen (216) eleven and twelve (11 & 12) in block two hundred 
eighteen (218) five and six (5 & 6) in block two hundred twenty- 
three (223), nine, ten and eleven (9, 10 & 11) in block two hundred 
thirty-seven (257) three and four (8 & 4) in block two hundred forty 
(240) twenty seven twenty-eight (27 & 28) in block two hundred 
forty-two (242) one and two (1 & 2) in block two hundred 
70 forty-nine (249) eleven and twelve (11 & 12) in block two 
hundred fifty (250) fificen and sixteen in block two hundred 
sixty (260) thirteen and fourteen (13 & 14) in block two hundred 
sixty-one (261) seven and eight (7 & 8) in block two hundred sev- 
enty (270) five and six (5 & 6) in block two hundred seventy-four 
(27-4) twenty-seven and twenty-eight (27 & 28) in block two hundred 
seventy-six (276) seven and eight (7 & 8) in block one hundred 
ninety-six (196) all situate in the east division of Denver city as per 
survey of If. D. Boyd; to have and to hold the same together with 
all and singular the appurtenances and_ privileges thereunto be- 
longing, or in anywise thereunto appertaining, and all the estate, 
right, title, interest and claim whatsoever, of the said party of the 
first part either in law or equity, to the only proper use, benefit and 
behoof of the said party of the second part, his heirs and assigns 
forever. 
In witness whereof the said party of the first part has hereunto 
set his hand and seal the day and year first above written. 


EMILE H. L. BERARD. [sear] 


Signed, sealed and delivered in presence of— 
ANDY M. STANBULY. 


TERRITORY OF CoLoRADO, | . 
County of Arapahoe, - 


I, Webster D. Anthony, a notary publie in and for said county, 
in the Territory aforesaid, do hereby certify that Emile H. L. 
Berard, personally known to me as the person whose name is sub- 
scribed to the annexed deed, appeared before me this day in person 
and acknowle: lged that he signed, sealed, and delivered the said in- 
strument of writing as his free and voluntary act for the uses and 
purposes therein set forth. Given under my hand and notarial seal 
this 5th = of January, A. D. 1865. ° 
[NOTARIAL SEAL. ] W. D. ANTHONY, 

Notary Public. 
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Endorsed as follows : 

Quitclaim deed. Emile Hl. L. Berard to Chas. G. Chever, Terri- 
tory of Colorado, county of Arapahoe. ‘This deed was filed for ree- 
ord at 9 o’e. a. m., January 6th, 1865, and duly recorded in Book 5, 


page 455, No. —. Chas. G. Chever, recorder Arapahoe Co 
71 No. —. Fees, $2.00. Filed Aug.17, 1581. KR. W. Steele, clerk. 


Mr. Ditton: I now offer deed from Wiiliam C. Kingsley, probate 
judge of Arapahoe county, Colorado, to Charles G. Chever, dated the 
Sth of May, 1875. 

Mr. Mansi: We object to this as immaterial. Our ovjections to 
it will appear in the discussion hereafter. We willenter the formal 
objection now and the court can pass upon it hereafter when we 
come to discuss the merits of the case. ‘The objection is that it is 
immaterial, it is void, no proper foundation is laid for it, and it is 
incompetent and could not convey the title. 

The Court: I hold that these deeds are admitted, unless there is 
something on the face of them that makes them void. The objee- 
tion is overruled. 

Mr. Horner: We will save an exception to the ruling of the 
court. 


The paper here admitted in evidence was marked Exhibit “ M,” 
and is in the words and figures following, to wit: 


This indenture made this seventh day of May A. D. eighteen hun- 
dred and seventy-five, by and between William C. Kingsley, probate 
judge of Arapahoe county, Colorado Territory, party of the first part 
and Charles G. Chever of Denver, of the county of Arapahoe, party 
of the second part, witnesseth, 

That whereas, bv an act of Congress entitled “An act forthe relief 
of the city of Denver, in the Territory of Colorado,” approved May 
28th 1564, the probate judge of said county of Arapahoe, was author- 
ized to enter section number thirty-three (53) and the west half of 
section thirty-four (54) in township number three (5) south of range 
number sixty-eight (65) west of the sixth principal meridian, In 
trust, as in said act provided, and whereas James Llall, late probate 

judge of said Arapahoe county did enter said land at the 
72 land office in Denver city, in said county and ‘Territory, and 

whereas the said James Hall did by his deed bearing date 
the sixteenth day of March A. D. 1867, recorded in Book 16 page 1 
of Arapahoe county records convey to Omer O. Inent the then pro- 
bate judge, and suecessor in oftice to said Hall, all portions and lots 
of land not theretofore conveyed by said Ilall in aceordanee with 
said trust, for the more effectually carrying out the trust secured In 
said act of Congress; and whereas the said Omer O. Kent, did at the 
expiration of his term of office by deed bearing date the thirty-first 
day of August A. D. 1867, recorded in Book 14, page 215 Arapahoe 
county records, convey to Jacob Downing, his successor in office, all 
the above-deseribed land, save and except the executed portion of 
said trust, and whereas the said Jacob Downing did at the expira- 
tion of his term of office by deed recorded in Book 25, page 512 

7—116 
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Arapahoe county records, and bearing date the twenty-third day of 

September A. D. 1869 convey to Henry A. Clough, liis successor in 

oftice, all the above-described lands, save and except the executed 

portion of said trust and whereas the said Henry A. Clough did at 

the expiration of his term of oflice, by deed bearing date the twenty- 

second day of September A. D. eighteen lundred and seventy-three, 

recorded in Book 49 page 440 Arapahoe county records, convey to 

William C. Kingsley, his successor in office all the above-deseribed 

lands, save and except the executed portion of the said trust; and 

whereas the said William C. Kingsley has been elected and qualified 

to the oflice of and is now the probate judge of said county ; and 

whereas the said James Hall after the entry of the land above 

described as aforesaid gave public notice thereof by posting notices 

in three public places in said city and also by publishing a notice 

thereof in the Weekly Rocky Mountain News, a newspaper printed 

and published in said county of Arapahoe, the first publication thereof 

being on the 10th day of May A. D.1865 of the entry of said land in 

trust as aforesaid, requiring each and every person, association or cor- 

poration of persons claiming to be an occupant or occupants, or 

73 to have possession, or to be entitled to the occupancy or posses- 

sion of such land or to any lot, block share or parcel thereof, 

to file with the probate judge of said county of Arapahoe their writ- 

ten statement or claim in the particular parcei or parts of land to 
which they claimed to have an interest or to be entitled within the 

limits aforesaid, within ninety days after the first publication of 

such notice as aforesaid, in accordance with the statute in such ease 
made and provided ; and whereas it is not disclosed by the records 

now existing in the office of the probate judge of Arapahoe county, 
Colorado Territory, that the party of the second — or his assigns 
or grantors did make and file any such statement or claim in writ- 
ing to lots numbered twenty-three (23) and twenty-four (24) in bloek 
numbered one hundred and sixty-six (166) in the east division of 
the city of Denver in said county within the ninety days after the 
first publication of the notice by said Hall as probate judge afore- 
said, but that said second party did file sach statement or claim in 
writing to lot numbered ten (10) in block numbered one hundred 
and seventy-six (176) hereinafter deseribed, within the ninety days 
aforesaid ; and whereas it has been made to appear to said William 
C. Kingsley, probate judge as aforesaid, that notwithstanding the 
said party of the second part failed to make and file his statement 
and claim in writing to the said lots numbered twenty-three (25 
and twenty-four (24) in block numbered one hundred and sixty-six 
(166) hereinafter mentioned and notwithstanding said Chever did 
file said statement for said lot ten as aforesaid, that Jacob Downing 
then probate judge of said county on the fifth (5th) day of Novem- 
ber A. D. 1867, deeded said lots numbered twenty-three (25) and 
twenty-four (24) in block numbered one hundred and sixty-six (166) 
to John Hughes, and also deeded said lot numbered ten (10) in 
block numbered one hundred and seventy-six (176) oa the twenty- 
fourth day of October A. D. 1867, to the said John Hughes who 
does not appear by record to have had title to said lots by hav- 
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ing a proper claim of title from the Denver Town Company, 
v4 and whereas it appears to said party of the first part that 

Charies.G@. Chever ts the owner of said lots, holding the same 
by proper chain of tithe under and from the Denver Town Company, 
and is the rightful owner thereof under and by virtue of section 
nine (9) of an act of the Legislative Assembly of Colorado Territory 
entitled “An act to provide for the further execution of the trust re- 
lating to the townsite of the city of Denver, and to regulate the 
same” approved February the 8th A. D. 1872. 

Now therefore, in consideration of the premises afuresaid, and of 
the sum of one doliar to me in hand paid, and in pursuance of the 
provisions of said act of the Legislative Assembiv of Colorado Terri- 
tory, and at the request and instance of the said party of the second 
part, I, the said William C. Kingsley probate judge as aforesaid, 
party of the first part, do hereby grant and convey unto the said 
_- Charles G. Chever, party of the second part, the following-deseribed 
lots, pleces and parcels of ground, being a portion of that first above 
deseribed to wit :— 

Lots numbered twenty-three (25) and twenty-four (24) in block 
numbered one hundred and sixty-six (166) and lot numbered ten 
(10) in block numbered one hundred and seventy-six (176) in the 
east division of Denver, county of Arapahoe and Territory afore- 
said, to have and to hold the above-deseribed premises unto the said 
Charles G. Chever, party of the second part, his heirs and assigns 
forever. 

In testimony whereof the said party of the first part has hereunto 
set his hand and seal the day and year first above written. 

WILLIAM CG. KINGSLEY, [seat] 
Pp olute Judge. 


Territory or CoLorapo. & 
‘ NS . 
: Arapahoe County, j 


I, James F°. Watson,a notary publie in and for said county, in the 

Territory aforesaid, do hereby certify that William C. Kingsley, 

probate judge of said county, to me personally known as the 

75 person whose name is subseribed to the annexed deed, ap- 

peared before me this day in person and acknowledged that 

he signed, sealed, and executed the foregoing instrument In writing 

as his free and voluntary act and deed for the uses and purposes 
therein set forth. 

a Given under my hand and official seal this eighth day of May, 

A. D. 1575. 
[SEAL. ] JAMES F. WATSON, 
Notary Public. 


endorsed as follows: 

Probate judge’s deed. Wm. C. Kingsley to Charles G. Chever. 
Filed for record May Sth, 1875, at 2? o’clock p.m. and recorded 
in Book 76 of Arapahoe county records, on page 172. W. D. An- 
thony, recorder. 2.75, p’d. Filed Aug. 17, S51. Lt. W. Steele, 
clerk. 
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R. HL. MeMaww ealled as a witness and sworn for the plaintiff. 
(By Mr. Ditton :) 


Q. Mr. MeMann, are you acquainted with lot ten, in block 176, in 
the East Division of the city of Denver? 

A. Iam. 

Q. How long have you resided in the city of Denver? 

A. Since February, 1876. 

Q. What has been your business since that time ? 

A. Insurance and loaning money and real estate. 

Q. What experience have you had in real estate as to being ac- 
quainted with its market value in this city and with the market 
value of the rents to be derived from the lots of this kind in this 
city ? 

A. Well, I have been in the business since that—well, say actively 
since the first of August, 1876, both selling and buying and renting 
property. 

(). Are you able to state what that lot is worth in rental value 
since the first day of March, 1879? 

A. Do I understand that vou mean the property ? 

@. The rental value of lot ten, in block 176—that is, of the en- 
tire property, with the improvements thereon. 

A. Ishould say $25 a month. 


76 Cross-examination : 
(By Mr. Marsh :) 

Q. What would it be without the improvements ? 

A. Well, that would depend a little upon 

(). Suppose it was vacant ? 

A. That would depend a little on cireumstances. I have lots 
rented 

Q. No matter what you have. What would it be without the im- 
provements? 

A. That would depend altogether on what kind of an agreement 
could be effected. 

Q. What would it be worth per year without any improvements? 

A. Well, I haven’t any doubt at all as to my ability to have real- 
ized from the naked lot alone ten dollars a month. 

Q. What would the rental of it be without improvements and the 
tenant to pay the taxed” 


Mr. Ditton: I will object to that as not cross-examination. 
The Court: No; I should not think that was cross-examination. 
I think I will sustain the objection as not being cross-examination. 


Q. Are there not a great many lots in the city not producing any 
rent equally well located ? 

A. Well, not a great many. If I would be allowed to answer in 
my own way I would say I have lots 

©, [| don’t want to know anything about your lots. I want 
you to answer my way. 

A. Then [ would say vot many. 
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Mr. Ditton: I submit the witness has a right to auswer in bis 
owh Way. 

The Court: Let the examination proceed. 

Mr. Ditton: The ouster is admitted. 

Mr. Mansu: if it ain’t denied in the pleadings, of course it is the 
technical ouster. — 

Mr. Ditton: There are some parts of the answer that might be 
caleulated to squint that way. 

The Courr: IT understand you to say it is admitted. 
77 Mr. Mansu: We are in possession and claim the right to 
it, if that amounts to an ouster. 

The Courr: Ouster admitied. Defendant admits that he Is in 
possession and claiming title. 

Mr. Ditton: [ offer in evidenee this filing book for the purpose 
of showing that John Hughes never filed upon this lot in question. 

Mr. Mansu: What has John Hughes got to do with this business ? 

Mr. Ditton: I think the whole book ought to go in, if your honor 
please, for the purpose of showing everything that 1s connected with 
this lot—for the purpose of showing who did file upon it and who 
did not. It is a matter that comes up and is intimately conneeted 
with the act of 1864 and of the act of 1872. There are various 
things in this book that will come up for discussion before your 
honor, and the whole book ought to be in evidence. 

The Courr: Well, we will sustain the objection to it. 

Mr. Ditton: Well, I save an exception. 

Mr. Ditton: It is admitted that this lot lies within the entry 
made by James Hall. 

Mr. Horner: Yes, sir; that is the facet. 

The Courr: Let the admission be taken down. 

Mr. Ditton: We rest, if your honor please. 

Mr. Marsit: We move for nonsuit, your honor, and waive these 
questions or some of them. 

The Court: The motion for nonsuit is denied. 

Mr. Marsu: We want to be heard upon these questions as to the 
admissibility of this testimony up to this point. 

The Cournr: 1 think the Supreme Court have held that in the 
absence of any law at all a trustee holding title conveys title by : 
deed prima facie good on its face. The ruling will be adhered to, 
and the motion for a nonsuit is denied. 

Mr. Mansn: We offer the deed of Downing to ITughes, dated Oc- 
tober 24, 1S67—deed of the property in question. Downing 
5 was probate judge at that time. 
Mr. Ditton : This is objected to for the reasons: 
Ist. That the deed is incompetent. 
2nd. Because no proper foundation has been laid for its introdue- 
tion. 

ord. Because it is fraudulent and yoid under the statutes in such 
ease made and provided. 

dth. Beeause the grantee therein named did not file upon said lot 
within the ninety days provided by law, nor at all, because he was 
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not the owner nor occupant nor bona fide owner of the improvements 
thereon. 
oth. Because he was not a beneficiary under the act of Congress 
nor the act of the legislature of the Territory of Colorado of 1864. 
The Court: The objection is overruled. 
Mr. Ditton: We reserve an exception. 


The paper here received in evidence was marked Exhibit “ I,” 
and is in the words and figures following, to wit: 


This indenture made this twenty fourth day of October in the 
year of our Lord one thousand eight hundred and sixty seven by 
and between Jacob Downing probate judge of Arapahoe county : and 
Territory of Colorado, party of the first part and Johu Hughes, 
party of the second part, witnesseth: That whereas, by an act of 
Congress entitled “An act for the relief of the citizens of Denver in 
the Territory of Colorado” approved May the 28th A. D. 1864, the 
probate judge of the said county of Arapahoe was authorized to 
enter section numbered thirty-three (83) and the west half (3) of 
section numbered thirty-four (54) in township numbered three (3) 
south of range numbered sixty eight (65) west of the sixth (6) prin- 
cipal meridian in trust as in said act provided. And whereas James 
Hall, probate judge of said county hath entered said land at the 
land office in Denver city, And whereas the said James Hall hath 
by his deed dated the sixteenth (16th) day of Mareh A. D. 1867 

conveyed tothe said Omer O Kent iis successor in office all 
79 portions and lots of land not heretofore conveyed by him in 

accordance with said trust for the more effectually carry- 
ing out the trust secured in said act of Congress and whereas said 
Omer O. Kent, did on the thirty-first day of August A. D. 1867 by 
his deed convey to his successor in office Jacob Downing, all por- 
tions and lots of said land not heretofore conveyed by him in ace- 
cordance with said trust, for the more effectually carrying out the 
trust secured in said act of Congress; and whereas, the said party 
of the second part is Justly entitled to the lots and parcels of ground 
hereinafter described as the rightful occupant thereof and the bona 
fide owner of the improvements thereon under the provisions of said 
act of Congress ; 

Now, therefore, in consideration of the premises and the sum of 
one dollar by the said party of the second part in hand paid to the 
said party of the first part under and by virtue of the act of Con- 
gress aforesaid, and the laws of the Territory of Colorado, the said 
party of the first part doth hereby grant and convey unto the said 
party of the second part, the following deseribed lot and parcel of 
land, being a part and parcel of the tract of land herein before de- 
scribed to wit: Lots nineteen (19) and twenty (20) in block No. 
twenty-three (25) lot fourteen (14) in block seventy-three (73) lot 
thirty-two (52) in block No. ninety-two (92) lots thirty-one (81) and 
thirty- two (32) in block No. one hundred and twenty-eight (128) lot 
thirty-two (32) in block No. one hundred and thirty -cl@ht (158) lot 
one (1) in block one hundred and sixty-two (162), lot ten (10) in 
block No. one hundred and seventy-six (176) lots five (5) six (6) and 
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twenty-nine (29) in block one hundred and ninety-six (196) lot 
eighteen in block No. two bundred and nine (209) lots seven (7) 
and eight (8) in block No. two hundred and thirty-two (252) lots 
eleven (11) and twelve (12) in block No. two hundred and _ thirty- 
one (251) lot eleven (11) in block No. thirty-eight (3S) lots twenty- 
nine (29) and thirty (50) in block. No. eight (S$) lots fifteen (15) and 
sixteen (16) in block No. nine (9) lots twenty-seven (27) and twenty- 
eight (28) in block No. eleven (11), lot four (4) in biock No. 
80 twelve (12) in the east division of the city of Denver, county 
of Arapahoe and Territory of Colorado; to have and to hold 
the abeve-described premises unto the said party of the second part, 
his heirs and assigns forever. 
In testimony whereof the said party of the first part hath here- 
unto set his hand and seal the day and year first above written. 
[Probate Court Seal. ] 
JACOB DOWNING,  [privare seat. ] 
Probate Judge. 


TeRRITORY OF CoLorapo, | - 
County of Arapahoe, jo’ 


I, L. B. France, a notary publie in and for the ecunty and Ter- 
ritory aforesaid, do hereby certify that Jacob Downing, probate 
judge, personally known to me as the person whose name is sub- 
scribed to the above and foregoing deed of conveyance, appeared be- 
fore me this day in person and acknowledged that he signed, sealed, 
and delivered the said instrument of writing as lis free and volun- 
tary act for the uses. and purposes therein set forth. 

Given under my hand and oflicial seal on the 24th day of Octo- 
ber, A. D. 1867. 

[NOTARIAL SEAL, ] L. B. FRANCE, 
Notary Public. 


Miled for record April 30th, A. D. 1869, at 10] o'clock a. m. 
W. D. ANTILONY, PReeorder, 


STATE OF COLORADO, 
County of Arapahoe, | 


> BH 


[, W.C. Lothrop, county clerk and recorder in and for said county, 
in the State aforesaid, do hereby certify that the above and fore- 
going is a true, correct, and complete transcript and copy from the 
records of my ollice, as the same appears In Book 16 at page 245. 

Witness my hand and oflicial seal this drd day of May, A. D. 
1885. 

[SEAL. | WILBUR C. LOTHIROP, 
County Clerk and Iecorder, 
By CHARLES IL. SCOTT, Dp. 


S| Mr. Marsn: I offer a deed from John Hughes to John W. 
[lorner. 
Mr. Dition: It is objected to for the reasons last stated, and for 
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the further reason that no title appears in the grantor in this deed 
mentioned. 
The Courr: The objection is overruled. What is the date of it? 
Mr. Horner: 26th day of November, 1870. 


The paper here admitted in evidence was marked Exhibit 2, and 
is in the words and figures following, to wit: 

This deed made this twenty-sixth day of November in the year 
of our Lord one thousand eight hundred and seventy between John 
Hughes of the county of Arapahoe and Territory of Colorado of the 
first part and John W. ILorner of the county of Arapahoe and Ter- 
ritory of Colorado of the second part, witnesseth, that the said party 
of the first part, for and in consideration of the sum of fifteen hun- 
dred dollars to the said party of the first part in hand paid by the 
said party of the second part, the receipt whereof is hereby con- 
fessed and acknowledged, has remise-, released, sold conveyed and 
quit-claimed and by these presents does remise, sell convey and 
quit-claim, unto the said party of the second part his heirs and as- 
signs forever, all the right, title, interest claim and demand which 
the said party of the first part has in and to the following de- 
scribed real estate, situate lying and being in the county of Arapa- 
hoe and Territory of Colorado, to wit: 

The undivided one-half interest in and to all the following-de- 
scribed lots or parcels of land to wit: Lots twenty-one (21) and 
twenty-two (22) in block sixty-four (64) lots twenty-five (25) and 
twenty-six (26) in block one hundred and_ thirty-six (156) lots 
twenty-three (23) and twenty-four (24) in block one hundred and 
sixty-six (166) lot fourteen (14) in block seventy-three (73) lot thirty- 
two (32) in block ninety-two (92) lot ten (10) in block one hundred 
and seventy-six (176) lot twenty-nine (29) in block one hundred and 
ninely-six (196) lot eighteen (18) in block two hundred and nine 

(200) lots seven (7) and eight (S) in block two hundred and 
82 thirty-two (252) lots twenty-nine (29) and thirty (80) in block 
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elght (8) lots twenty-seven (27) and twenty-eight (2S) in block 
eleven (11) lots seven (7) and eight (S)in block one hundred and 
forty (140) ; lots fifteen (15) and sixteen (16) in block one hundred 
and ninety-three (195) and lots twenty-one (21) and twenty-two (22) 
in block eighty-one (S1); all of said above-described real estate being 
situate and lying in the eastern division of the city of Denver, as 
per map drawn by I. J. Ebert, to have and to hold the same, to- 
gether with ali and singular the appurtenances and privileges there- 
unto belonging, or in anywise thereunto appertaining, and all the 
estate, right, title, interest and claim whatsoever of the said party 
of the first part, either in law or equity, to the only proper use, 
benefit and behoot of the said party of the second part, hés heirs and 
assigns forever. 

In witness whereof, the said party of the first part has hereunto 
set his hand and seal the day and year first above written. 


JOUN ILUGITES. [seat] 


Signed, sealed, and delivered in presence of— 
Ki. T. JONES. 
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Terrirory or Cororapo, |... . 
County of Arapahoe, j ~~’ 


I, Edward T. Junes,a notary public in and for said county, in 
the Territory aforesaid, do hereby certify that John Iughes, per- 
sonally known to me as the person whose name is subscribed to the 
annexed deed, appeared before me this day in person and ae- 
knowledged that he signed, sealed, and delivered the said instru- 
ment of writing as his free and voluntary act, for the uses and pur- 
poses therein set forth. 

Given under my hand and notarial seal this twenty-sixth day of 
November, A. D. 1870. 

[NOTARIAL SEAL. | EDWARD T. JONES, 
Notary Public. 


Endorsed as follows: 

Quitclaim deed. John Hughes toJohn W. Horner. Territory of 
Colorado, Arapahoe Co. This deed was tiled for record at 10 0’clock 
a. m., Nov. 26, A. D. 1870, and duly recorded in Book 28, page No. 
551. W.D. Anthony, recorder. No. —. lees, $2}, paid. 


3) Mr. Marsin: The deed from Hughes conveys one undi- 
vided half. Here is a decree of court, conveys the other un- 
divided half to Mr. Horner. I suggest that it be admitted to save 
putting in so iarge a paper to encumber the record. 
Mr. Ditton: That better go in subject to the same objection | 
made to the others last above. 


The plaintiff saves an exception to the introduction in evidence 
of this decree. 

Mr. Horxex: This deeree was made the 50th day of July, 1877, 
in the district court of Arapahoe county. 


The paper here offered in evidence was marked Exhibit 5, and is 
in the words and figures following, to wit: 


District Court, Arapahoe County. 


STATE OF CoLORADO I 
‘ e . 8S by 
County of Arapahoe, § 


Pleas in the district court of the second judicial distriet of the State 
of Colorado, sitting in and for the county of Arapahoe, before 
the honorable Victor A. Elliott, judge of said judicial district, at 
a special term thereof duly appointed to be began and_ holden 
and begun and holden at the court-house in the city of Denver, in 
the county of Arapahoe and State of Colorado, on the fourth 
Tuesday (it being the 22nd day) of Mareh, A. D. 1877, at the hour 
of ten o'clock a. m. 


Present: The honorable Victor A. Elliott, judge of the district 
court of the second judicial district of the State of Colorado; 
David B. Graham, Esq., district attorney of said district; David J. 
Cook, sheriff of said county ; Robert Chalfant, clerk of said court. 
S—I116 


Dire, 
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Be it remembered that heretofore and on, to wit, the fourth day 
of April, A. D. 1877, the same being one of the regular judicial 
days of the special March term, A. D. 1877, of said court, the 

S4 following proceedings, inter alia, were had and entered of 

record in said court, to wit: 
Joun W. Horner 
US, 

Crarztes B. Parrerson, Conservator of the Estate of 
John Hughes,an Insane Person; Laura F. Hughes, Elisa ) 5087. 
(. Hughes, Janet D. Hughes, Horace C. Hughes, John 
b. Ilughes, Robert S. Hughes, Sallie J. Hughes, Amos 
b. Hughes, and Charles C. Hughes. 


This day came the petitioner in his own proper person and by 
D. J. Haynes, Esq., his solicitor, and the defendants Charles B. Pat- 
terson, as conservator of the estate of John Ilughes, an insane 
person, Laura FI. Hughes, Horace C. Hughes, and Charles C. 
Hlughes, by J. F. Welborn, Esq., their solicitor, and the defendants 
Elisa C. Hughes, Janet D. Hughes, John LB. Hughes, Robert 8. 
Hughes, Sallie J. Hughes, and Amos D. Hughes, by J. F. Wel- 
born, their guardian ad litem; and it appearing to the court that 
the defendants who are infants of tender age and appear by their 
guardian ad litem were duly served with the process of this court 
more than ten days prior to the commencement of the January 
term, A. D. 1877, of this court,and the court having appointed J. 
I. Welborn, Esq., guardian ad litem for said infant defendants, and 
the said defendants Charles Lb. Patterson, as conservator of the 
estate of John Hughes,an insane person as aforesaid, and Laura F. 
Iiughes, Charles C. Hughes, and Horace C. Hughes having filed 
their answer to said petition, and the said J. F. Welborn, Esq., 
guardian ad litem for the defendants Elisa C. Ilughes, Ganet D. 
Hughes, Jolin b. Ilughes, Robert 8. Hughes, Sallie J. Hughes, and 
Amos B. Ilughes, having tiled an answer to said petition, and the 
court having heard the evidence, as weli on the part of the peti- 
tioner as on the part of the said defendants, and this cause coming 
on to be heard upon the petition, the answer of the defendants, 
und the answer filed forthe defendants who are infants of tender age 
by their guardian ad Uifem,and upon thetestimony heard by the court 
In open court, and the court, having heard the argument of counsel 

and being fully advised in the premises and on consid- 
5) eration thercol, doth find that on, to wit, the twenty-sixth 
day of Noveeber, A. D. 1870, one John Hughes, then hold- 
Ing the legal title to lots ten (10),in bloek one hundred and seventy- 
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six (176); lots seven (7) and cight (S),in block two hundred and 
thirty-two (252); lots twenty-three (23) and twenty-four (24), in block 
one hundred and sixty-six (166); lots twenty-nine (29) and thirty 
(30), in block eight (5), and lots twenty-one (21) and twenty-two (22), 
In block cighty-one (51), in the east division of the city of Denver, 
In the county of Arapahoe, in the State of Colorado, conveyed by 
quitclaim deed the undivided one-half interest in and to all of said 
real estate to the petitioner, John W. Ilorner; that subsequently 


- 
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and on, to wit, the second day of January, A. D. ay 5, in order to 
clear up a cloud that scemed to rest on the title to lots twe nty-one 
(21) and twenty-two (22), in block eighty-one (SI : in the east divis- 
ion of the city of Denver, in the county of Arapahoe aforesaid, the 
said John Hughes and the petitioner herein paid one Lewis N. Tap- 
pan the sum of eight hundred dollars out of money belonging to 
them jointly, and ‘that a deed to said lots twe nty-one and twenty- 
two, in said block eighty-one, in consideration of the said sum of 
eight hundred dollars, inadvertantly and by mistake made by the 
said Lewis N. Tappan to the said John Hughes, instead of to the 
said John Hughes and Johu W. Horner; and the court, after the 
examination of the proofs presented by the said petitioner, finds 
that the title to the said lots twenty-one (21) and twenty two (22),1n 
block eighty-one aforesaid, is In the said John W. Horner conjointly 
with the defend: ants, and that the deed from the said Lewis N. Tap- 
pan to said lots should have run to the said Jolin Hughes and the 
said John W. Horner instead of to the said Joln Ilughes alone; 
that the said defendants, the said Charles DB. Patterson, as conserv- 
ator of the estate of the said Jolin Hughes, an adjudged insare 
person, and the said Laura T. Ilughes, Charles C. Hughes, Horace 
C. Hughes, Elisa C. Ilughes, Janet D. Hughes, John B. Hughes, 
Robert 8S. ILughes, Sallie J. Hughes, and Amos b. Ilughes, derive 

their title to the other undivided half of the said real 
S6 estate, the one as conservator and the other as heirs-at-law 

of the said John Ilughes, now adjudged an insane person ; 
that the petitioner and the defendants are the owners in fee simple 
as tenants in common of said real estate. 

The court doth therefore order, adjudge, and decree that the said 
petitioner, Jolin W. Hlorner, 1s entitled to one-half part of the prem- 
ises aforesaid in fee simple, and that the defendants aforesaid are 
entitled to the other one-half part of said premises in fee simple; 
and the court doth further order, adjudge, and decree that a parti- 
tion of said premises be made; that Samuel B. Morgan, John M., 
Berkey, and Scott J. Anthony, neither of whom appear- to be con- 
nected with any of the parties either by consar.guinity or aflinity and 
who are entirely disinterested, be, and r¥ are hereby, appointed 
commissioners to make partition of said premises. Each of said 
commissioners shall iake an oath before the court or some justice 
of the peace fairly and impartially to make partition of satd rea! 
estate in accordance with the judgment of the court as to the mght 
and interests of said parties, if the same ean be done consistently 
with the interests of the estate. The said commissioners are or- 
dered to go upon the premises and make partition of said. real 
estate, tenements, and heraditaments, assigning to cach party his or 
their share by proper descriptions, and make oath under their 
hands and seals to the court during the next succeeding term 
thereof; and if said commissioners shall find that said) premises 
are so circumstanced that a division thereof cannot be made with- 
out manifest prejudice to the proprietors of the same they will so 
report to the court. 


GU CHALLES G. CHEVER Vs. J. W. HORNER ET AL. 


And afterwards and on, to wit, the thirtieth day of July, A. D. 
1877, the same being one of the regular juridical days of the April 
term, A. D. 1877, of said court, the following proceedings, inter alia, 
were had and entered of record in the said court, to wit: 


JOHN W. HORNER 
Us. 

87 Cuoarves B. Parrerson, Conservator of the Estate of 
John Hughes, an Insane Person; Laura I. Hughes, | 2507 
Elisa C. Hughes, Janet D. Hughes, Horace C. 4 °°°"" 

Hughes, John B. Hughes, Robert 8. Hughes, Sal- 

lie J. Hughes, Amos b. Hughes, and Charles C. 
Hughes. 


It is ordered, adjudged, and decreed by the court that the decree 
rendered in this cause on the fourth day of April, A. D. 1877, be, 
and the same is hereby, amended by striking out from the said de- 
cree the words “ defendants; and that the deed from the said Lewis 
N. Tappan to said lots should have run to the said John Hughes 
and the said John W. Horner, instead of to the said John Hughes 
alone; that the defendants, the said Charles BL. Patterson, as con- 
servator of the estate of the said Jchn Hughes, an alleged insane 
person, and the said Laura F. Hughes, Charles C. Hughes, Horace 
C. Hughes. Eliza C. Hughes, Janet D. Hughes, John B. Hughes, 
Robert S. Hughes, Sallie J. Hughes, and Amos 5b. Hughes, derive 
title to the other undivided half of said real estate, the one as con- 
servator and the other- as heirs-at-law of the said John Hughes, now 
adjudged an insane person ; that the petitioner and the defendants 
are the owners in fee simple as tenants in common of said real 
estate. The court doth therefore order, adjudge, and decree that the 
said petitioner, John W. Horner, is entitled to the one-half part of 
the premises aforesaid in fee simple, and that the said John Hughes 
is entitled to the other one-half part of said premises in fee simple,” 
and inserting in the place of the words so stricken out from said 
decree the words “ said John Hughes; and that the deed from said 
Lewis N. Tappan to said lots should have run to the said John 
Hughes and the said John W. Horner, instead of to the said John 
ILughes alone; and that the petitioner and the said John Hughes 
are the owners in fee simple as tenants in common of said real estate. 
The court doth therefore order, adjudge, and decree that the said 
petitioner, John W. florner, is entitled to one-half part of the said 
premises aforesaid in fee simple, and that the said John Hughes is 
entitled to the other half part of said premises in fee simple.” 


88 At this day come Samuel Lb. Morgan, John M. Berkey, 

and Daniel C. Lyles, commissioners heretofore appointed by 
the court to make partition of the real estate in the matter of John 
W. Horner vs. Charles L. Patterson, conservator, ete., ct al., and are 
sworn by the judge, in open court, to fairly and impartially make 
such partition of said reai estate; and the oath taken by said com- 
inissioners and severally subscribed by them is in words and figures 
us follows, to wit: 
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Srarké OF COLORADO, | ne 
County of Arapahoe, j ~* 


In the District Court of the April Term, A. D. 1877. 


Joun W. Horner ) 
vs. 

Cuarces B. Parrersoyx, Conservator of the Estate of Jolin | 
Ilughes, an Insane Person; Laura I. Hughes, eliza C. | 3587. 
Hughes, Janet D. Hughes, Horace C. ILughes, John b. | 
Ilughes, Robert 8. Hughes, Sallie J. Hughes, Charles C. | 

Hughes, and Amos b. Hughes. 


I do solemnly swear that [ will fairly and impartially make par- 
tition of the real estate mentioned in the decree rendered by the 
court in the above-entitled cause in accordance with the jadgment 
of the court as to the rights and interests of the parties, if the same 
“au be done consistently with the Interests of the estate, according 
to the best of my judgment, so help me God. 

(Signed) SAMUEL B. MORGAN. 
JOHN M. BERKEY. 
DANIEL C. LYLES. 


Subscribed and sworn to before ine this day, the 50th day of July, 
A. D. 1877. 
(Signed) VICTOR A. ELLIOT, Judge. 


rP 


And afterwards, and on this same day, comes John W. Horner, 
Esq., in his own proper person, «nd presents to the court here the 
report of said commissioners; which is approved by the court and 
ordered filed and recorded, and is in the words and figures as fol- 
lows, to wit: 
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County of Arapahoe, | 


In the District Court of the April Term, A. D. 1877. 


8: 


Joun W. Horner ) 
vs. 

Cuarces B. Parrersosx, Conservator of the Estate of Jolin 
Ifughes, an Insane Person; Laura I. Hughes, Eliza C. > 5587. 
Hughes, Janet D. Hughes, Horace ©. Iughes, John B. 
ITughes, Robert S. Hughes, Sallie J. Hughes, Charles C. 
Hughes, and Amos B. Hughes. | 


The undersigned commissioners, Samuel B. Morgan and Jolin M. 
Berkey, appointed by the decretal order of the court rendered in 
said cause on the fourth day of April, A. D. 1887, and Daniel C. 
Lyles, appointed by the decretal order of this court rendered in said 
cause on the twenty-third day of July, A. D. 1S77, in place of Scott 
J. Anthony, who was appointed one of said commissioners by the 
order first aforesaid and subsequently by the court relieved from 
serving on said commission, to make partition of the premises in 


G2? CHARLES G. CHEVER Vs. J. W. TTORNER ET AL 


said first decree mentioned and hereinafter deseribed, respectfully 
report to the court that, after taking an oath before the Honorable 
Victor A. Elliott, judge of said court, fairly and impartially to make 
partition of said real estate in aceordance with the judgment of the 
court as to the rights and interests of the parties, if the same could 
be done consistently with the interests of the estate (which oath is 
hereto attached and is made part of the report), they went upon 
the said real estate and made partition of said real estate, tenements, 
and hereditaments, assigning to each party his or her share—that 
is to say, thev set off and assigned to John Hughes, who has been 
adjudged an insane person and of whose estate the defendant 
Charles Lb. Patterson is the conservator and who is the husband of 
the defendant Laura IF. Hughes and the father of the defendants 
liza C. Hughes, Janet D. Hughes, Horace C. Hughes, John B. 
Hughes, Robert S. Hughes, Sallie J. Hughes, Amos b. Iughes, and 
Charles C. Hughes, as his share of said real estate, being a one-half 
of the same, according to the relative value thereof, the foliowing, 
to wit, lot numbered twenty-two (22), in block numbered 
00 eighty-one (S81), and lot numbered thirty (30), in block num- 
bered eight (S), and lots numbered seven and eight (7 & 8), 
in block two hundred and _ thirty-two (252), all in the east division 
of the city of Denver, in the county of Arapahoe and State of Colo- 
rado; and to the said John W. ILlorner lot numbered ten (19), in 
block numbered one hundred and seventy-six (176); lot numbered 
twenty-one (21), in block numbered eighty-one (S1); lot numbered 
twenty-nine (29), in bloek eight (8), and lots numbered twenty-three 
(25) and twenty-four (24), in block one hundred and sixty-six (166), 
all in the east division of the eity of Denver, in the county of Arap- 
alioe and the State of Colorado, 
All of which is respectfully submitted for the approval of the 
court. 
Given under our hands and seals this 30th day of July, A. D. 
1877. 
(Signed) SAMUEL B. MORGAN. [sear] 
JOUN M. BERKEY. SEAL. 
DANIEL C. LYLES. my 


a 


Joun W. Tonner ) 
vs. 

Coaries 2. Parrerson, Conservator of the Estate of John 
Ifughes, an Insane Person; Laura IF. Hughes, Eliza C. 3587. 
ITughes, Janet D. Hughes, Horace C. Hughes, John B. 
Hughes, Robert S. Hughes, Sallie J. Hughes, Charles C. 
Hughes, and Amos BL. Jlughes. J 


This day came Samuel B. Morgan, John M. Berkey, and Daniel 
C. Lyles, commissioners appointed by the court to make partition of 
the real estate in a former decree mentioned between the parties 
thereto, and made report of their proceedings, and that they had 
made partition as in and by said decree they were requested ; and 
the court, having examined the same, doth find that the said com- 
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missioners have in every respect proceeded according to law and 
the judgment of the court in said decree declared and that said par- 
tition was fairly and impartially made. 

And no objections or exceptions being made by any of the parties 
herein thereto, and the court, being fully advised in the premises, 
doth order, adjudge, and decree that the proceedings, partition, 

and report of said commissioners be, and the same are hereby, 
v1 approved and confirmed and that the said parties hold in 

severalty the shares set off and assigned to each respectively 
by the said commissioners, and that the title to the shares set off 
and assigned by the said commissioners to cach of said parties re- 
spectively by, and the same is hereby, vested in said parties respect: 
ively according to said assignment; and it is further ordered that 
the report of said commissioners be spread at large upon the records 
of this court, and that a copy of the former decree in this cause as 
amended, together with a copy of the report of said commissioners 
and a copy of this decree, duly certified, be filed in the office of the 
clerk and recorder within and for the county of Arapahoe and State 
of Colorado. 

And it is further ordered that the cost and expenses of this pro- 
ceeding be paid within thirty (80) days by the parties in the fol- 
lowing proportion, to wit: That the complainant, John W. Horner, 
pay one-half of said costs and expenses, and that the defendant, 
Charles b. Patterson, as conservator as aforesaid, pay the other half 
of said costs and expenses, and that in default thereof execttion 
issue therefor. 


STATE OF CoLorADo, = 
County of Arapahoe, {~~ ° 


I, Archie C. Fisk, clerk of the district court within and for the 
county of Arapahoe and State aforesaid, do hereby certify that the 
above and foregoing is a true, correet, and complete transeript and 
copy of the original deeree, the decree amendatory thereof, the oath 
of the commissioners appointed to make partition, the report of said 
commissioners, and the final decree made and entered of reeord at 
the dates aforesaid stated in a certain cause lately depending in 
said court, wherein Jolin W. Horner was complainant and Charles 
B. Patterson, as conservator, ete., et al. were defendants, as the 
same now appears from the records and files now remaining In my 
office. 

In witness whereof I have hereunto subscribed my name and 

the seal of said court, aflixed at Denver, in said county, this 
92 29th day of July, A. D. 1878. 
[SeAL.] ARCHIE C. FISK, Clerf, 
iy CHAS. W. TAYLOR, Deputy. 


Endorsed as follows: 

John W. Horner vs. Chas. B. Patterson, conservator, ete., et al. 
Certified copy of decree, ete. State of Colorado, county of Arapa- 
hoe, ss: I hereby certify that this instrument was filed for record 
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in my office ai 8 o’clock a. m. July 80, 1878, and is duly recorded 
in Book 104, page 34. W.C. Lothrop, recorder. 5.60. 


Mr. Marsu: We offer a transcript of the proceedings in a suit 
at Jefferson county. 

Mr. Ditton: That is objected to by the plaintiff for the reason 
that it appears from this transcript of proceedings that there was 
no trial upon the merits. 

Second. Because it shows that it is not an adjudication upon the 
title of the defendant Horner. 

Third. Because it appears to be a judgment simply for costs. 

Fourth. Because the parties in that suit are not the same as the 
parties in this suit now at bar. 

Fifth. Because it does not appear that the defendant Horner was 
a party to that action ; that his title to the lot in question was not in 
issue and was not tricd nor determined in that case; and, 

Sixth. Because the transcript offered in evidence does not show 
that any judgment whatever was rendered in that case. 

The Court: The objections are good if true; it depends upon 
inspection ; they are valid if well taken. 

Mr. Marsit: I propose to connect this record evidence with evi- 
dence that Hlorner appeared not as counsel merely, but as a party 
in interest and conducted the suit in his ewn behalf. 

Mr. Ditton: [ make the point that he cannot dispute this ree- 
ord. 

The Court: That is a matter that does not arise now. The ob- 

jection to the introduction of the record is sustained. 
93 Mr. Marsi: We take exception, your honor. 

[I now offer to prove by the witness J. W. Horner, who is 
present in court, that he is one of the parties in this case; that he 
was the attorney appearing and defending for the nominal defend- 
ant in the case of Chever against Bethley, named in this record ; 
that on the bringing of that suit of Chever against Sarah Bethley 
Sarah Bethley was Horner’s tenant, in possession of the premises in 
question ; that on the bringing of such suit she notified Mr. Horner 
of the bringing of this suit by Chever against her for the possession 
of these premises, and thereupon and thereafter Mr. Horner in per- 
son appeared and defended that suit as and for her, and that he is 
the same J. W. Horner also named as attorney in that suit of 
Charles G. Chever against Sarah Bethley. 

Mr. Ditton: The offer is objected to. 

Mr. Mansi: I offer this record in view of this offer. 

Mr. Dituon: | object to the offer and object to that record. 

Mr. Marsnu: I might be technically now, your honor, be compelled 
to reoffer this record. 

The Courr: Very well; this record is reoffered. 

Mr. Ditton: The record itself is objected to for the reasons last 
stated. The offer of parol evidence in connection therewith is also 
vbjected to for the following reasons: 

First. Because it does not contain an offer to prove that the de- 
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fendant Werner in the Bethley case put his title in issue or offered 
anv evidence whatever concerning his title to the Ict in question. 

Second. ‘Because it does not contain an offer to show that the 
Bethley case was tried upon its merits. 

Third. Because a correct construction of the offer shows that he 
only appeared in the Bethley case as an attorney and not as a party, 
and because the offer contains no attempt to show that the defend- 

aut Horner made himself a party to that suit. 
94 The Court: The objection to the introduction of the tes- 
timony is sustained. 

Mr. Marsu: We take an exception, your honor—exceptions to 
the refusal to allow us to make the paro! proof by the witness ILor- 
ner and exceptions te the rulings of the court excluding the record 
of the judgment. 

Mr. Ditton: I ask leave, if your honor please, to amend the 
prayer of the complaint so as to change the prayer for mesne profits 
from two hundred dollars to fifteen hundred dollars or twelve hun- 
dred dollars in accordance with the evidence in the ease. 

Mr. Marsu: I object, your honor, for this reason: We are taken 
entirely by surprise in this case. On no former hearing in this 
case has any such claim been made. I have not come here pre- 
pared to show what this rental was worth if they claim more than 
that. If they claimed anything like the testimony they have ad- 
duced here we would have come here prepared with witnesses to 
show it. Weare here without anybody except Mr. Horner who has 
any knowledge of this matter. I say they ought not to be per- 
mitted to show it. 

Mr. Ditton: That is just, your honor. I will withdraw it. 

The Courr: The record may show that the motion to amend is 
withdrawn. 

Mr. Marsi: That is our case, your honor. ; 

The Court: I have passed upon the plaintiff’s prima facie case. 
The burden is with you. You may proceed. 

Mr. Ditton: I have one witness in rebuttal. 

The Court: Very well. You may proceed. 


Ronert STeeLe sworn as a witness for the plaintiif. 
(By Mr. Dron :) 


Q. Mr. Steele, are you clerk of the county court: of Arapahoe 
county, Colorado ? 
A. Yes, sir. 
Q. Are you the custodian of a certain book called the book of 
filings, made by James Hall, probate judge of this county in 18607 
A. Yes, sir. 
95 Q. Are you the custodian of the origina! filings made by 
the occupants and claimants for lots on this town site” 
A. Yes, sir. 
Q. I will ask you if you have made an examination of the orig- 
inal filings remaining in your office for the purpose of ascertaining 
whether there was an original filing by John Hughes upen lot ten, 
8—116 
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block one hundred and seventy-six, east division of the city of Den- 
ver? 

A. Yes, sir; it was some time ago. 

Q. Were you able to find that filing ? 


Defendant, by his counsel, objected to the question. 


Mr. Ditton: The object of this proof is to show that John 
Hughes never filed upon this lot at all, and the clerk of the court, 
who has the custody of those filings, is brought here for the purpose 
of showing that fact, and in connection with that I propose to offer 
this filing book to show that there was no record of such a filing, 
which is the second and best evidence to be produced upon that point. 
I propose to show this, your honor, that in an action of ejectment 
I am entitied to show that the deed is fraudulent, and that if shown 
to bea void deed it conveys no title whatever, and that that fact may 
be shown in an action of ejectinent. That is the proposition which 
I claim to be able to show. 

The Courr: The objection to the evidence is sustained. 

Mr. Ditton: We save an exception. 


The plaintiff now offers to prove by Miers Fisher and Robert 
Steele and John W. Horner, witnesses who are present, that the said 
John Hughes, grantee mentioned in the deed from Jacob Downing, 
probate Judge, bearing date 24th of October, 1867, never filed upon 
the loi in controversy within the ninety days provided by the act of 
the territorial legislature of Coiorado in 1864 nor at all. 

Second. That at the time of the issuance of the said deed of Jacob 

Downing, probate judge, to John Hughes there was a filing 
96 upon the same lot by one J. M. Veasey which had not at 
that time been withdrawn. 

Third. That the said John Hughes was not a beneficiary under 
the trust act of the Congress of the United States approved May 
23, 1844, as to the lot in controversy, and was not an occupant nor 
entitled to the possession of the same, nor had he any improvements 
whatever thereon. 


Mr. Mars: To which we object, your honor. 

The Court: The objection is sustained. 

Mr. Ditton: The plaintiff saves an exception. 

Will your honor allow me to include in my offer another offer, in 
order to keep the record straight ? 

Mr. Horner: It seems to me that when a man makes an offer he 
should have somebody to prove it by. 

Mr. Ditton: I have got somebody to prove it by—everything 
that I have stated. 

The Courr: So far as any offer by Steele is concerned, he may 
be presumed to be here. 

Mr. Ditton: I can prove the matier by Miers Fisher also, who 
is Within hailing distance, as to the occupancy and everything of 
that kind. | 
The Court: You can make the offer. 
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Mr. Ditton: I will offer to prove by the defendant Horner him- 
self, who is present, that on and prior to the 25rd day of May, 1878, 
the plaintiff was in possession of the lot in controversy in this case 
and had buili a fenee around the same, and that afterwards and on 
or about the 30th day of May, in the same year, the defendant 
Horner breke through the said fence, moved a frame house upon 
the said lot, took possession of it, and ousted the plaintiff there- 
from. 

Mr. Marsu: We object to the latter portion of it. 

The Court: When was this suit commenced ? 

Mr. Dition: This suit was begun in February, L879, it seems. 

The Court: When did you say the entry was made? 
U7 Mr. Ditton: The 25rd of February, 1875, or May, rather. 
The Court: You have no greater rights than you would In 
a bill in equity, and in a bill in equity you would be barred. 


Objection sustained. Plaintiff saves an exception. 

Kvidence closed. 

And, forasmuch as the matter- aforesaid are not of reeord in this 
court, the plaintiff brings this his bill of exceptions, and prays that 
the same may be signed and sealed as of the day and year first above 
written, which is accordingly done. 


CHESTER C. CARPENTER, Judge, [seat] 


The above bill of exceptions is satisfactory to us. 
CHARLES & DILLON, 
Plaintiffs Attorneys. 
LUCIUS P. MARSH, 
Atty for Defendant-. 


endorsed as follows: . 

No. 6508. District court, Arapahoe county, Colorado. Charles G, 
Chever vs. John W. Horner ef al. Bill of exceptions. Filed June 
1, 1888, as of May 3, 1885. Henry Sparnick, clerk. J. Q. Charles, 
IL. C. Dillon, for appellant. 


U8 STATE OF gs 
; 8S Py 
Arapahoe County, 


I, Henry Sparnick, clerk of the district court of the county of 
Arapahoe, State aforesaid, do hereby certify the above and foregoing 
to be a true, complete, and perfect transcript and copy of all papers 
filed and all orders of court had and entered of record in a certain 
“ause in said court lately depending, wherein Charles G. Chever was 
plaintiffand Henry E. Rogers and John W. [Horner were defendants, 
us the same now remain on file and of record in said court. 

Witness my hand and the seal of said court, at Denver, county and 
State aforesaid, this 16 day of July, A. D. 1885. 


(Signed) HENRY SPARNICK, Clerk. 
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‘ >T Ire 4 ‘ VvEp . side " ° . 
CHARLES G. Cirever, Appellant, ) Berar ty the District 


, a —- - Courtof Arapahoe 
Joun W. Horner and Henry E. Rogers, County 
Appellees. 


And now comes the said appellant, by John Q. Charles and 
Henry C. Dillon, lis attorneys, and says— 

That upon the record and proceedings of the district court afore- 
said there is manifest error, in this, to wit: 


I. 


The court erred in finding and giving judgment from the evi- 
dence aforesaid that the defendant John W. Horner is the owner 
in fee simple of the property in controversy and entitled to the pos- 

propercy i ) 
session of the same. (Tl olio 73. 
(I. 

™ : 

The court erred in overruling the appellant’s motion for a new 
trial. (Folios 76, 77.) 

ITT. 

The court erred in refusing to admit in evidence on the part of 
the appellant the book of filings kept by the probate judge of Ara- 
pahoe county under the trust act of 1864. (Folio 216.) 

LV. 


The court erred in admitting in evidence on the part of the ap- 
ellees a deed from Jacob Downing, probate judge, to John Hughes 
, » — i) ° 2 A i , ° Oo ’ 
dated twenty-fourth October, 1867, “ Exhibit I.” (Folio 218.) 
V. 
The court erred in admitting in evidence the deed from 


100) John Hughes to John W. Horner, dated twenty-sixth Novem- 
ber, 1879, “ Exhibit 2.” (Folio 227.) 
VI. 

The court erred in admitting in evidence on the part of the ap- 
pellees the decree of the district court of Arapahoe county of July 
.) — | . . é ] » | e ‘ rr © > 
vUth, 1877, marked “ Exhibit 3.” (Folios 231-263, inclusive.) 

VII. 

The court erred in refusing to admit in evidence in rebuttal on 
the part of the appellant the book of filings kept by the probate 
judge of Arapahoe county under the trust act of 1864 for the pur- 
pose of showing that the said deed from Downing to Hughes was 
fraudulent and void. (Folios 272-274.) 


VIII. .- 


mn ° ° . ° 
"he court erred in refusing to permit the appellant to prove in 
rebuttal by the witnesses Fisher, Steele, and Horner that the said 


4 
andl 
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John Hughes never filed upon the lot in controversy within the 
ninety days provided by the trust act of 1864, nor at all. 

Second. That at the time of the issuance of said deed from Down- 
ing to Hughes there were counter-filings upon said lot by appellant 
and one J. M. Veasey. 

Third. That the said Hughes was not a beneficiary under the act 
of Congress of May twenty-third, 1844, and was not an oceupant 
nor entitled to the possession of the same and had made no im- 
provements thereon. (Kolios 274-278.) 

Fourth. That on and prior to the twenty-third of May, 1873, 
the appellant was in possession of the lot in controversy and had 
built a fence around the same, and that afterwards and on the 
thirtieth of May, 18738, the defendant Horner broke said fence and 
moved a frame house upon the lot, took possession of it, and ousted 

appellant therefrom. 
101 Wherefore appellant prays judgment of this honorable 
court that the judgment aforesaid of the said district court of 
Arapahoe county be reversed, and the said —- be remanded thereto 
for a new trial. 

And for his costs in this behalf most unjustly sustained. 

(Signed) JOHN Q. CHARLES, 
HENRY C. DILLON, 
Attys for Appellant. 


Which said transcript of record and assignment of errors was 
endorsed as follows: 

No. 1254. Charles G. Chever, appellant, vs. John W. [Lorner, ap- 
pellee. Transeript of the record and assignment of errors. Filed 
In supreme court Noy. 28, 1884. James A. Miller, clerk. Henry 
C. Dillon, att’y for appellant. 


102 And afterwards and on, to wit, December Lith, A. D. 1885, 
came said appellees and filed herein their joinder in error, 

which is in words and figures following, to wit: 

STATE OF COLORADO, 88: 


In the Supreme Court, of the December Term, A, D. 1885. 


CHARLES G. CHnever, Ap ‘ Do 4 
—s wae ahi eltteain | Error to the District 
ow sie 4 ee » Court of Arapahoe 
Joun W. Horner and H. EF. Rogers, Ap- ‘ 
; County. 
pellees. : 


Now comes the said appellees by John W. LLorner, his attorney, 
and says that there is no error in the record and proceedings nor in the 
rendition of judgment by the said district court, as assigned herein, 
and therefore he prays that the said judgment may be aflirmed, 
and that his costs may be adjudged to him, ete. 

JOHN W. HORNER, 
Altorney for Appellees. 
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(Endorsed as follows :) 

No. 1254. In the supreme court, Colorado. Chever vs. [Lorner. 
Joinder in errer. Filed in supreme court Dee. 14,1885. James A. 
Miller, clerk. 


103 And afterwards and on, to wit, April 24th, A. D. 1884, the 

same being one of the juridical days of the April, A. D. 1884, 
term of said supreme court—present, Honorabie William EK. Beck, 
chief justice ; Honorable Wilbur F. Stone, justice ; Honorable Joseph 
C. Helm, justice; George H. Graham, Esq., sheriff of Arapahoe 
county, by Matthew Adams, bailiff, and James A. Miller, clerk—the 
following further proceedings were had and entered of record in said 
supreme court, to wit: 


Cuarvies G. Crever, Appellant, ) No. 1254. Appeal from the 
Us, District Court of Arapahoe 
Joun W. Horner et al., Appellees. County. 


At this day, as per stipulation of parties filed, it is ordered by the 
court that appellant file his reply herein on or before June Ist next 
hereafter, and that thereupon this cause be and stand submitted to 
the consideration and judgment of the court. 


104 And afterwards and on, to wit, the 27th day ot January, 

A. D. 1858, the said day being one of the juridical days of 
the December, A. D. 1887, term of said supretne court—present, 
Honorable William E. Beck, ehief justice; Honorable Joseph C. 
Helm, justice; Honorable Samuel H. Elbert, justice; Albert Weber, 
Esquire, sheriff of Arapahoe county, by Felix A. Richardson, bailiff, 
and James A. Miller, clerk--the following further proceedings were 
had and entered of record in said court, to wit: 


Cuarces G. Cuever, Appel- ) 
lant, | No. 1254. Appeal from — the 
US. » District Court of Arapahoe 
Joun W. Horner and Hexry | County. 
I. Rovers, Appellees. } 


At this day this cause coming on to be heard, as well upon the 
transcript of proceedings and judgment had in said district court in 
and for the county of Arapahoe, as also upon the matters assigned 
for error herein, and the same having been heretofore argued by 
counsel and submitted to the consideration and judgment of the 
court,and it appearing to the court that there is no error in the pro- 
ceedings and judgment aforesaid of said district court, it is therefore 
considered and adjudged by the court that the judgment aforesaid 
of said district court be, and the same ts hereby, aflirmed and stand 

in full force and effect, and that this cause be remanded to 
105 said district court for such other and further proceedings, ac- 
cording to law, as shall be necessary to the final execution of 
the jucgment of said district court in the cause, notwithstanding 
the said appeal. 


via 
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It is further considered and adjudged by the court that said 
appellees do have and recover of and from said appellant their 
costs in this behalf expended, to be taxed, and that they have exe- 
cution therefor; and let the opinion of the court filed herein be 
recorded. 


And on, to wit, January 28th, A. D. 1888, the said supreme court 
filed in the office of the clerk of said supreme court its opinion in 
said cause, which is in words and figures following, to wit: 


> CHARLES G. CHEVER, 2 |e leas 7 , 
106 HARLES G. € - mn, Appell unt, } No. 1254. Appeal from 
, ss . - the County Cour f 
Joun W. Horner and Henry E. | on _ ny we " 
Aecaiece Arapahoe County. 
RoGrers, Appellees. ‘ 


Chever, appellant, brought an action at law against the defend- 
ants, Rogers and Ilorner, for possession of lot 10, block 176, 1n the 
east division of the city of Denver, claiming ownership in fee simple 

The complaint alleged that Rogers wrongfully with-eld possession 
from the plaintiff, and that Horner claimed title adversely to him 

The defendants filed separate answers, Rogers saying he could 
not obtain information sufficient to form a belief whether the plaintitf 
was seized of any estate or interest in the lot, and Llorner averring 
ownership in fee simple in himself, that Kogers was his tenant, and 
traversing the rights claimed by the plaintill. The replication de- 
nied the rights and title claimed by Ilorner. 

The property in controversy constitutes a portion of the original 
town site of the city of Denver, entered by James Ilall, probate 


judge of Arapahoe county, May 6, 1865. The entry was made uncer 


and by virtue of the acts of Congress of May 23, 1544, and May 28, 
1864 (6 U.S. Stat. at Large, p. 657, 15 U.S. Stat. at Large, p. 94), 
“in trust for the several use and benefit of the rightful occupants 
and bona fide owners of the improvements.” 
107 Upon the trial in the district court the plaintiff proved that 
he had filed upon the lot in question, in the office of the 
probate judge, on the 7th day of August, 1865. He also introduced 
in evidence a deed for said lot dated May 5, 1875, from William C. 
Kingsley, probate judge of Arapahoe county, to himself. 

Defendant Ilorner introduced in evidence, to establish his title 
to the lot in controversy, a deed from Probate Judge Downing to 
John Hughes, bearing date October 24,1567. This was followed by 
a deed from John Ilughes to the defendant of an undivided half of 
said lot, dated November 26, 1S70, and a decree of the district court 
of Arapahoe county, in partivion proceedings made and entered at 
the April term of 1577, vesting the other undivided half thereof in 
ald defendant. 

On rebuttal the plaintiff offered to prove that IIughes, grantee of 
Probate Judge Downing, never filed upon the lot as required by the 
territorial act of I1SG4; that at the time of the execution of Judge 
Downing’s deed to him there were two filings upon the lot, one by 
the plaintiff and the other by one John M. Veasey ; also that Ilughes 
was not a beneficiary under the trusts created by the acts of Con- 
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gress; that he was not an occupant or entitled to possession of the 
lot in controversy, and had no improvements thereon. 

Plaintiff also offered to prove that on the 25rd day of May, 1875, 
he was in possession of the lot, and that on the 30th day of the same 
month the defendant Horner broke through the fenee, moved a 

frame house upon the lot, and took possession thereof. 
108 These offers of proof were all rejected by the court, excep- 
tions being reserved by the plaintiff, 

The act of Congress of M: ay 23, 1844, authorizing the entry of 
town sites in trust for the use and benefit of the occupants, required 
the trust to be executed in respect to the disposal of lots and the 
proceeds of sales thereof, according to such regulations as might be 
prescribed by the legislative authority of the State or Territory in 
which the town site was situated ; and it also provided “ that any 
act of said trustees not made in conformity to the rules and regula- 
tions herein alluded to shall be void and of none effect.” 

The congressional aci of May 28, 1864, entitled “ An act for the 
relief of the citizens of Denver, in the Territory of Colorado,” ex- 
tending the provisions of the former act to specific subdivisions of 
land, provided “that in all respeets, except as herein modified, the 
execution of the foregoing provisions shall be controlled by the pro- 
visions of said act of 25rd of May, 1844, and the rules and regula- 
tions of the Commissioner of the General Land Office.” 

The territorial legislature, by an act approved March 11, 1864, 
preseribed rules and regulations for the execution of the trust aris- 
ing under the former act, and by operation of law they were equally 
applicable to entries made under the latter act. 


109 suck, C. J.: 

In construing the foregoing statutes this court has held 
that the execution and delivery of a deed to a portion of the Den- 
ver town site by a probate judge aciing under and by virtue of these 
statutes was analogous to the granting of a patent by the Land 
Department of the FOV ernment, and th: it the same presumptions 
in favor of the reg, larity of such deed exists as in the case of a 
patent issued by the Government. It has long been a settled doctrine 
that a Government patent cannot be impeached collaterally nor the 
regularity of the proceedings anterior to its issue ealled in question 
in an action at law where the Land Department of the Government 
had jurisdiction to dispose of the land. The adjudications of the 
Supreme Court of the United States upon this point are reviewed 
in Anderson vs. Bartels, 7 Colo., 256, a case substantially similar to 
that here presented, and which we think conclusive of most of the 
questions raised by the assignment of errors in this case. It was 
there held that the conclusive presumptions attaching to a patent 
were applicable to the deed of a probate Judge assuming to act under 
and by virtue of the United States and territorial town-site statutes. 

One of the propositions assumed by appellant’s counsel is that the 
present case should be distinguished from the Anderson ease, be- 
cause its essential facts are different and for the reason that the 
questions of law involved did not arise in the former case. We 
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reply that the controlling legal proposition is the same in both eases, 
viz.,can the prior deed executed by the probate judge be 
110 collaterally impeached by proof that certain preliminary 
requisites of the law have not been complied with? In the 
former case this question was determined in the negative. Why 
should it be determined differently in the present case ? 

The principal reasons assigned are that the deed sought to be 
impeached in the former case, that from Probate Judge Downing to 
Foy (through which by mesne conveyances defendant, Caroline E. 
Downing, deraigned title), was based upon a filing made in accord- 
ance with the territorial act of March 11, 1864, while no such proof 
was made ‘n support of the Hughes deed in the present case. The 
plaintiff offered to show that no filing had been made by Hughes. 

While the fact that Foy had made such filing was disclosed by 
the record in the former case, it was not a controlling fact in the 
decision. ‘The doctrine announced was that the deed upon its face 
purported to have been issued in pursuance of the law, and was 
therefore only assailable in a direct proceeding to set it aside. 

Another proposition insisted upon is that it was admissible to at- 
tuck the Hughes deed for fraud in its execution, and for this pur- 
pose the offer to prove that Ilughes had never filed upon the lot in 
question should have been allowed. ‘The fraud alluded to is im- 
puted to the probate judge. The language of counsel is, “ that the 
action of Downing in issuing the deed in question to Hughes was a 
fraud upon the rights of the plaintiff in this case will hardly be 

questioned.” Whether this charge be true or not, the prop- 
111 ~~ osition that upon this ground the validity of the deed was 

examinable in an action of this character is in conflict with 
the leading cases on the subject. 

The doctrine is established by numerous decisions of the Supreme 
Court of the United States, that should the officers of the Land De- 
partment in issuing a patent err in respect to their duty or as to 
questions of fact or law, or even act from corrupt motives, the pat- 
ent cannot be collaterally attacked for such cause if upon any state 
of facts the patent might have lawfully issued, and that against 
collateral attack it will be presumed the necessary facts existed. 
Parties aggrieved by such error or fraud miust resort to a direct pro- 
ceeding to set aside the patent. 

Smelting Co. vs. Kemp, 14 Otto, 636. 
Johnson vs. Towsley, 15 Wall., 72-83. 
Moftitt vs. United States, 112 U.S., 24. 

It is held in Field vs. Seabury, 19 How., 825-355, that when a 
patent has issued without any provisions incorporated for enquiring 
into its fairness as between grantor and grantee, or between third 
parties, a third party cannot raise, in ejectment, the question of 
fraud as between the grantor and grantee, and thus look beyond the 
patent. This case declares that a patent cannot be collaterally 
avoided at law for fraud, and that the court had never declared it 
could be done. 

A third proposition is that the case comes within the two excep- 
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tions to the rule of conclusive presumptions mentioned in the 
112. = Anderson case, the first being when there is a contest between 

two patentees for the same land that a patent takes effect 
from the date of the original proceedings to obtain title, and in such 
case they are referred to for the purpose of ascertaining which of 
the contestants took the first steps, the other instance being undera 
statute declaring a patent void where ne entry as an initiatory pro- 
ceeding had been made. 

These exceptions require explanation. In a contest between two 
patentees concerning the s same tract of land, where the patents were 
— by the Land ‘Department of the Government under the gen- 

ral land laws thereof and the land in dispute was subject to entry 
aa sale, the exception only applies to cases arising under certain 
State statutes which authorize such an inguiry into the prior equities 
in an action at law. It is not a general exception. 

The exception also applies if the earlier patent issued without 
jurisdiction, as if the land was not then the property of the United 
States or was not open to entry and sale. 

Another exception, and the one upon which the most of the cases 
cited by the appellant are based, relates to patents issued by the 
Government for lands in California under the treaty of 1846 with 
Mexico and the congressional act of 1851 passed in aid thereof. 
This exception will be explained hereafter. 

As to the second class of exceptions, also arising under special 
statutes, the rule announced in the above-mentioned ease was, if the 
patent is silent on the subject, it is compctent to show the initiatory 

steps were not taken at all. 
115 The rule contended for under this third proposition is that 

the filing upon a lot by a claimant, made in the oflice of the 
probate Judge in pursuance of the territorial act of March 11, 1864, 
was the equivalent of an entry of land in a Government or State 
land oflice; that, as between conflicting claimants for the same lot, 
the party making the earlier filing, although holding the Junior 
deed, is entitled to recover by virtue of the doctrine of relation, as 
‘where two patents have been issued by the United States for the 
same property and the junior conveyance, by relation, has been held 
to convey the superior and better title.” 

When two patents for the same tract of land are issued by the 
Government, while the first patent conveys the lagal title the second 
may convey the equitable and better title. But the courts of the 
United States do not hold that the equitable title shall prevail in an 
action at law save in the exce pted cases mentioned. It was so held 
ln Ross vs. Barland, Ist Pet., 752, but the reason assigned by the 
court was that the eause originated in the State of Mississippi, where, 
according to the peculiar mode of proceeding in actions of ejectment, 
the courts “look beyond the grant and examine the progressive 
stages of the title from its incipient state * * * until its final 
consum-ation by grant, and if found regular and according to law 
in these progressive stages the grant is held to relate back to the in- 
ception of the right, and to have dignity accordingly.” 

In such a ease the correctness of the practice, as established by 
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the courts of the State, could not be examined on writ of error to 
the Supreme Court of the United States, as staied in the svilabus of 
the case. The court, however, said: “Upon common-law 
114 principie the legal title should prevail in the action of ejeet- 
ment upon the same grounds that the legal right prevails in 
other actions in courts of law.” 

This case is, therefore, not in point, since the practice mentioned 
does not prevail in this State. 

The ease of Sherman vs. Buick, 98 U. 3., 209, was a contest at law 
between two patentees, who claimned the same tract of land—the 
plaintiff by a patent from the United States and the defendant by a 
patent issued by the State of California. The plaintiff held the junior 
grant, and it was held proper for him to introduce evidence of his 
prior entry, not for the purpose of impeaching or contradicting the 
Siate patent, but for the purpose of showing that when the State of 
California made her conveyance she had no title to the land. ‘This 
case, therefore, fell within another exception. 

The same character of testimony was held admissible for the same 
purpose in Polk’s Lessee vs. Wendal, & Cranch, S7, a case strongly 
relied upon by the appellant in the present action. The plaintiff's 
title rested upon a patent issued by the State of North Carolina 
regular in all respects. ‘The defendant relied upon an earlier 
patent, issued by the same State, purporting to convey the same 
lands. The lands in controversy comprised a portion of a tract of 
territory which had been ceded by the State of North Carolina to 
the Government of the United States many vears prior to the issu- 
ing of either patent. At the time of the cession the right was re- 
served by the State to perfect incipient titles. [tdid not appear on 
the face of the defendant's patent that an incipient title had accracd 

prior to the cession, and the State authorities had not 
115s jurisdiction to make a grant upon rights claimed to have 

accrued afterwards. On this point the court say: “After the 
eession the State of North Carolina had no power to sell an acre of 
land within the eeded territory. No right could be acquired under 
the laws of that State,” p. 254. 

The patent in the above case purported to hive been made by 
virtue of certain warrants founded on entries. The plaintiff offered 
to prove that these entries were never made and that the warrants 
were forgeries. ‘This evidence was excluded at the trial by the dis- 
trict court of the United States, but held to have been admissible 
by the Supreme Court on the principle announced in both this and 
the previous case, that the object of the testimony was to show that 
the State had no title to the thing granted and consequently acted 
Without jurisdiction. If, as the court says, these warrants had no 
existence at the time of the cession, and no entries had been made, 
the grantee had no incipient rights. The patent being silent on 
this point, and there being a State statute requiring an entry to be 
made and deelaring void ali patents issued in violation of Its pro- 
Visions, the case comes clearly within both classes of exceptions 
referred to in the Anderson case. 
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These are the oniy classes of eases found by us where uncondi- 
tional patents have been held open to examination at law. 
116 The doctrine of relation so earnestly insisted upon by 
counsel for appellant as applicable to the case before us has 
frequently been applied in equity, and has likewise been applied 
under peculiar systems of procedure, as in the Mississippi case. 

There are other instances, however, than those above given wherein : 
it has been held proper in contests between patentees for the same 
land in legal actions to show “that a junior patent was founded 
upon an earlier entry than the older patent, and therefore passes 
the title.” Most of the cases cited on part of the appellant have 
been of this character. These cases have arisen, as above stated, 
under treaty stipulations with Mexico, by virtue of which the terri- 
tory embraced within the State of California was ceded to the United 
States, and under the act of Congress of March 3, 1851, passed to 
ascertain and settle the private land claims in that State. 

By the {treaty of cession the property rights of the inhabitants 
were to be protected to the same extent as under the former govern- 
ment. The act of Congress specified the manner and terms on 
which these treaty obligations would be discharged. All claims to 
land were to be presented within two years from the date of the act 


toa board of land commissioners for investigation or to be treated 
us abandoned. The claims were to be supported by evidence fur- % 
nished by the claimants and Government officers were to appear 
and contest on behalf of the United States. Appeals were author- ° 
ized from the land board to the district court of the United States P 


und thence to the Supreme Court. Upon confirmation of a 
117 ~—s claim by this special tribunal or on appeal the land was to 

be surveyed and located, and upon approval of the survey 
by Government officers a patent issued from the United States to the 
claimant. 

As to the effect of the patent when issued it was held to operate 
usa relinquishment to the patentee of all interest of the United 
States in the land granted thereby and to be an official declaration 
that the claim was valid under the laws of Mexico and entitled to 
recognition under the treaty stipulations. As to claims to these 
lands made by other parties after the cession of the territory to the 
United States these patents are held conclusive and to take effect by’ 
relation at the time proceedings were instituted before the board of 
land commissioners by the parties whose rights were acquired under 
the Mexican government. They are held to convey to the patentee 
the legal title and to be conclusive in actions of ejectment as against 
all persons asserting imperfect or equitable titles or interests ac- 
quired after the cession of the territory. 

This class of patents, however, reserves the rights of “ third per- 
sons,” In accordance with the provision of the act of Mareh 3, 1851, 
that the final deerce of confirmation and patent shall be conclusive 
between the United States and the claimants only, and shall not 
affect the rights of third persons. “Che third persons intended were 
held to be those whose rights were acquired under the former gov- 
ernment, 
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We are of opinion that the adjudication of the State and Federal 
courts upon patents issued by the United States lor lands in Cal- 
fornia claimed under Mexican and Spanish grants do not furnish a 

correct rule for the interpretation of a deed to a parcel of 
118 jand in the Denver town site executed by probate judge 

under and by virtue of the acts of Congress and of the ter- 
ritorial legislature relating to the subject. 

‘The statement in the Anderson case, that a deed executed by the 
probate judge is analogous in eflect toa patent granted by the Gov- 
ernment, had reference to patents for lands of the United States 
issued by the Land Department under the public land laws of the 
Government. The adjudications upon the patents issued upon 
Mexican grants were necessarily variant from those made in cases 
arising under the public land laws. The laws, the principles in- 
volved, and the systems of procedure in the two cases are essen- 
tially different. In one ease the patents, when regularly issued, are 
conclusive in actions at law of the rights of all persons; in the 
other, although the proceedings may be entirely regular, yet there 
is a reservation to those who may be able to show superior rights. 

‘or these reasons the latter class of cases cannot control the con- 
struction of conveyances of the character under consideration. The 
decisionsin the former class, in so faras they relate tothe effect and con- 
clusive character of patents made under systems of procedure similar 
to our own or in accordance with common law principles, are recog- 
nized authority in the construction of these deeds, 

Under the acts of Congress above mentioned and the provisions 
of the act of the territorial legislature in aid thereof the probate 
judge holding the title to tie town site in trust for the beneficiaries 
was authorized to convey the lots and parcels of land therein to 

those entitled to the same. This was a general jurisdiction 
119 =o over the subject-matter, analogous to the jurisdiction of the 

fand Department of the Government over the issuing of 
patents to lands subject to entry under the land laws of the 
United States. Being invested with title and jurisdiction, Probate 
Judge Downing conveved the lot in controversy to Jolin Hughes, 
from whom appellee Horner deraigned title more than seven years 
prior to the conveyance of his suecessor, Judge Kingsley, to the ap- 
pellant Chever. If, then, the deed from Judge Downing to Ilughes 
is regular upon its face, and purports to have been executed In pur- 
suance of the authority vested in the grantor, it is not open to attack 
in this collateral proceeding for defects or omissions in the Initiatory 
proceedings, 

Referring to the copy of the deed set out in the transeript, the 
deed itself is shown to contain the recitals of the entry of the town 
site by Probate Judge James Ilall; that for more effectually carry- 
ing out the trust secured by the act of Congress he conveved by 
deed to his suecessor in office, Omer O. Kent, “ all portions and lots 
of land not heretofore conveyed by him in accordance with said 
trust;” that said Omer O. Kent eonveved by deed to his suecessor 
in office, Jacob Downing, to effectuate the same purposes, “ all por- 
tions and ijots of land not heretofore couveyed by him in accordance 
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with said trust.” It also contains these further recitals: “And 
whereas the said party of the second part is justly entitled to the 
lots and parcels ef ground hereinafter described as the rightful oe- 
cupant thereof and the bona fide owner of the improvements thereon 
under the provisions of said act of Congress, now, therefore, in 

consideration of the premises and the sum of one dollar 
120 by the party of the second part in hand paid to the said 

party of the first part under and by virtue of the act of 
Congress aforesaid and the laws of the Territory of Colorado, the 
said party of the first part doth hereby grant and convey unto the 
sald party of the second part,” ete. 

It is seen from these recitals that the deed is neither void upon its 
face nor silent as to the authority of the officer to execute it. They 
are sufficient, under the principles announced and the authorities 
cited in support thereof, to raise the presumption, in an action of 
this character, that the necessary initiatory steps were taken In con- 
formity with the law. 

Respecting the error assigned as to the form of the judgment, the 
irregularity complained of is in no manner prejudicial to the ap- 
pellant. The effect of the finding and judgment is that, in so far 
as this action is concerned, he had neither tithe nor right of posses- 
sion. The judgment is affirmed. 

Judgment aflirmed. 


(endorsed as follows :) 
Filed in supreme court January 28, 1888. James A. Miller, 


clerk. 


121 And afterwards and on, to wit, February 10th, A. D. 1888, 
came said appellant and filed in said cause his petition for ¢ 
rehearing therein, which is as follows, to wit: 


In the Supreme Court of the State of Colorado, December Term, 
Ciarces G, Cuever, Appellant, 
US. ay | : . » , 
. Motion for Rehearing. 
J. W. Horner and Henry FE. _— ' for Rehearing 


Appellees. 


Now comes said appellant, by J. Q. Charles, his attorney, and 
files this his petition for a rehearing in this cause, and as reasons 
for said motion says : 

l. That this court erred in the opinion filed in this eause on 
January 28th, A. D. 1888, in holding that the said deed executed 
by Probate Judge Downing to John Hughes and given in evidence 
In this cause could not be attacked collaterally for frand and corrup- 
tion on the part of said judge in the execution of said deed under 
and by virtue of an act of the territorial legislature of Mareh 11, 
1S64, and an act of Congress of May 28th, 1S6-L. 

If. ‘That the court erred in this proceeding in holding that the 
appellant Cheever could not attack said deed by showing that said 
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Ilughes had never filed on said Jot, as provided in said act of said 
territorial legislature, and was not therefore a beneficiary under 
said act of Congress and said territorial legislature. 

il]. That the court erred in holding in said opinion that there 
was a conclusive presumption that the acts of said Probate Judge 
Downing were regular and correct, and that his actions with refer- 
ence to issuing such deed could not be attacked collaterally in this 

cause. 
122 IV. That the court erred in hoiding in said opinion that 

the doctrine of relation was not applicable to the facts of this 
ease, and that the deed executed by Probate Judge Kingsley did 
not therefore relate back to the date of the filing of said Chever, 
thereby making the same an elder deed to that issued by Probate 
Judge Downing to said Hughes. 

J. Q. CHARLES, 
Attorney for Appellant. 


(Endorsed as follows :) 

In the supreme court, State of Colorado. Charles G. Cheever vs. 
J. W. Horner and Henry E. Rogers. Motion for rehearing. Filed 
in supreme court Feb. 10, 1858. James A. Miller, clerk. 


And afterwards and on, to wit, April 5th, A.D. 1888, the said day 
being a juridical day of the April, A. D. 1858, term of said supreme 
court—present, Honorable William i. Beck, chief justice; Honorable 
Joseph C. Helm, justice; Honorable Samuel H. Elbert, justice; Al- 
bert Weber, Esquire, sheriff of Arapahoe county, by Felix A. Rich- 
ardson, bailiff; and James A. Miller, clerk—the following further 
proceedings were had and entered of record by said supreme court 
in said cause, to wit: 


123) Crarves G. Cuever, Appellant, \ No. 1254. Appeal 

rs. | =from the District 

Joun W. Horner and Henry E. Rogers, { Court of Arapahoe 
Appellees. J) County. 


At this day, upon consideration thereof, it is ordered by the eourt 
that the petition of said appellant for a rehearing herein be, and the 
same Is hereby, denied. 


124 And afterwards and on, to wit, May 29th, A. D. 1888, came 

said appellant and filed in the oflice of the elerk of said su- 
preme court his complaint for writ of error and the allowance 
thereof in words and figures as follows, to wit: 


Qasr errr 


SO CITARLES G. CHEVER VS. J. W. HORNER ET AT. 


“Supreme Court of Colorado, ss : 


Crarves G. Curever, Appellant, ) 
vs. | Petition for Writ of 
Joun W. Horner and Henry E. Rogers, { Error. 
Appellees. J 


To the Honorable William E. Beck, chief justice of the supreme 
court of the State of Colorado: 


Now comes Charles G. Chever, appellant in the above-entitled 
eause, by J. QQ. Charles, his attorney, and says that in the record and 
proceedings and also in the rendition of Judgment in said suit be- 
tween the said Charles G. Chever and J. W. Horner and Henry E. 
Rogers, in the supreme court of the State of Colorado, being the 
highest court of judicature of the said State in which decisions could 
be had in said suit, and in which a final judgment was rendered 
against the said Charles G. Chever and filed in said suit on the 28th 
day of January, 1888, and a motion for a rehearing in said suit was 
denied on the 5th day of April, 1888, wherein a title, right, and 
privilege were especially set up and claimed under the acts of Con- 
gress of May 25th, 1864, entitled “An act for the relief of the citi- 
zens of Denver, in the Territory of Colorado,” and of May 25 (237), 
1844, commonly called the “ Denver town site acts,” and the de- 

cision of the court was against the title, right, and privileges 
125 especially set up and claimed by this appellant under said 

acts of Congress, all of which will more fully appear in the 
records and proceedings in said suit,and manifest error had hap- 
pened, to the great damage of the said Charles G. Chever. 

Wherefore he prays that a writ of error be allowed as well as 
such other processes as may cause the same to be corrected by the Su- 
preme Court of the United States. 

J. Q. CHARLES, 
Attorney for Appellant. 


Allowed this 29th day of May, 1888S. 
WILLIAM Kk. BECK, 
Chief Justice Supreme Court of Colorado.” 


(indorsed as follows :) 

Charles G. Chever vs. J. W. Horner e¢ al. Petition for writ of 
error. Tiled in supreme court May 29,1888. James A. Miller, 
clerk. J. Q. Charles, attorney for appeilant. 


And afterwards and on, to wit, June Ist, A. D. 1888, said appel- 
lant filed herein his citation as follows, to wit: 


CHARLES G. CHEVER Vs. J. W. HORNER RT AL. S1 


“In the Supreme Court of the United States. 


CHiakves G. Coever, Plaintiff in Error, | 


is, 
Joun W: Horner and Henry E. Rogers, Defendants in Error. if 


126 The United States of America to John W. Llorner and Henry 
IL. Rogers: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant toa writ of error filed 
In the elerk’s oflice of the supreme court of the State of Colorado, 
wherein Charles G, Chever is plaintiff in error and Jolin W. Herner 
and Tenry FE. Rogers are defendants in error, to show cause, if any 
there be, why the judgment rendered against the said plaintiff in 
error mentioned should not be corrected and why speedy justice 
should not be done to the parties in that behalf. 

Witness the honorable William E. Beck, chief justice of the su- 
preme court of the State of Colorado, this Ist day ef June, A. D. 
1S8S. 

WILLIAM E. BECK, 
Chief Justice Supreme Court of the State of Colorado. 


(Endorsed as follows:) In the Supreme Court of the United States. 
Charles G. Chever, pif in error, vs. John W. Llorner ef al, def’ts in 
error. Citation. Filed in supreme court June 1, 1858. James A. 
Miller, clerk. 


127 And on, to wit, Jane 2nd, 1888, said plaintiff in error filed 
in the office of the clerk of said Supreme Court his cost bond 
in words and figures following, to wit: 


Uxirep Sratres OF AMERICA, 88 : 
Supreme Court. 


Cuarces G. Curver, Plaintiff in Error, | 
Us. ' I} ’ , ‘ = \ . 
. - - pond tor ( lerk s lees, 
Joun W. Tlorner and Henry E. Rogers, | 
Defendants in Error. | 


KXnow all men by these presents that we, Robert HT. MeMann and 
George W. Clayton, of the county of Arapahoe and State of Colo- 
rado, are held and firmly bound untoJames Ifall Mehenney, clerk 
of the Supreme Court of the United States, in the full and just sum 
of two hundred dollars, current money of the United States, to be 
paid to the said James Hall McKenney, his heirs, executors, ad- 
ministrators, or assigns, to which payment, well and truly to be made, 
we bind ourselves, our heirs, executors, and administrators, jointly 
and severally, by these presents. Sealed with our seals and dated 
this 2nd day of June, ir the year of our Lord one thousand eight 
hundred and eighty-eight. Whereas lately in a suit depending in 
the supreme court of the State of Colorado between Charles G. Che- 
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ver and John W. Horner and Henry E. Rogers, the parties named 
in the above-entitled cause, a judgment was rendered against the 
said Charles G. Chever, and the said Charles G. Chever having ob- 
tained a writ of error to remove the said cause to the Supreme Court 
of the United States and filed a transcript of the record of said court 
in said cause in the oflice of the clerk of the Supreme Court of the 
United States to reverse the judgment in the aforesaid suit : 

128 Now, the condition of the above obligation is such that if 
the said obligors shall well and truly pay or cause to be paid 

to the said James Hall McKenney, his heirs, executors, adminis- 
traitors, or assigns, all such fees as shall accrue to the said James [all 
Mckenney, clerk as aforesaid, and charge to the said Charles G. 
Chever in the prosecution of the said writ of error, then the above 
obligation to be void; otherwise to remain in full foree and virtue. 
R. H. McMANN. Ht s. | 

G. W. CLAYTON. [1 s.] 


Sealed and delivered in the presence of— 
F. W. STANDART. 


(Endorsed as follows:) in the Supreme Court of the United States. 
Charles G. Chever, plaintiff in error, vs. John W. Ierner é¢ al., de- 
fendants in error. Cost bond approved and filed in the supreme 
court of Colorado this 4th of June, A. D. 1888. James A. Miller 
clerk. 


129 And afterwards and on the same day said appellant filed 
his priecipe for this record as follows: 


STATE OF COLORADO, 88: 
In the Supreme Court. 


CHarLes G, Crever, Appellant. ( 
vs. No. 125 


1. 
Joun W. Hlorxer et al., Appellees. 


To the clerk of the supreme court of the State of Colorado: 

You will make a duty certified transcript and transmit to the 
clerk of the Supreme Court of the United States in the above-en- 
titled cause of the transcript of record of the district court of Ara- 
pahoe county in said cause, the assignments of error appeaded 
thereto, all proceedings had in said supreme court except the rules 
entered for the filing of abstracts of record and briefs of parties, the 
complaint for writ of error and allowance thereof by the chief jus- 
tice of said supreme court, the citation and proof of service, the cost 
bond of said appellant, together with the original bill of excep- 
tions. 

Attorney for I'Vff in Error. 


(Endorsed as follows :) Charles G. Chever, appellant, vs. John W. 
Horner et al., appellees. Priecipe for record for Supreme Court of 


ee re Cis 


, 
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the United States. Filed in the supreme court June 2, 1888. James 
A. Miller, clerk. 


130) 3=6oSratre or COLORADO, 88: 


I, James A. Miller, clerk of the supreme court of the State of Col- 
orado, hereby certify the foregoing to be a true and complete copy 
of a duly certified transcript of the record and proceedings of a cer- 
tain cause lately pending in the district court of Arapahoe county, 
in the State aforesaid, wherein Charles G. Chever was plaintifl and 
John W. Horner and Henry E. Rogers were defendants, filed in said 
supreme court upon appeal from the judgment of said district court 
by said plaintiff, with bis assignment of errors thereto appended, as 
ilso ali proceedings had in said supreme court upon said appeal, 
save and except the rules entered in said cause for the filing of ab- 
stracts of record and briefs by the respective parties, the complaint 
of said appellant for writ of error from the Supreme Court of the 
United States and allowance thereof by the chief justice of this su- 
preme court, the citation, the cost bond tiled by said appellant, the 
precipe for this record, together with the original bill of exceptions, 
and to which said transcript is appended the original writ of error 
and return endorsed thereon. 

Witness my hand and the seal of said su- 
Seal Supreme Court, preme court hereto aflixed, at my office, in 
State of Colorado. the city of Denver, this fourth day of June, 
A. D. 1888. 
JAMES A. MILLER, 
Clerk Supreme Court, Sate of Colorado. 


Cost of this transeript: 
047 folios, 20¢....-........ 869 40 
CEI ecnine: cnet neinnieeel 1 OO 


S70 40 
Paid by pl’tf in error. 
J. A. MILLER, 
CUES. C., Coll. 


13 Bil of Exceptions. 
Cuar Les G. Cnever, Appellant, ) No. 1254. Appeal 
vs. | from the County 
Joun W. Horxer and Henry FE. Rocers,{ Court of Arapahoe 
Appellees. } County. 


Chever, appellant, brought an action at law against the defend- 
ants Rogers and Horner for possession of lot 10, block 176, in 
the east division of the city of Denver, claiming ownership in fee 
simple. 

The complaint alleged that Rogers wrongfully withheld posses- 
sion from the plaintiff, and that Horner claimed title advers ly to 
him. 

The defendants filed separate answers; Rogers saying he could 
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not obtain information sufficient to form a belief whether the plain- 
tiff was seized of any estate or interest in the lot, and Ilorner aver- 
ring ownership in fee simple in himself; that Rogers was his tenant 
and traversing the rights claimed by the plaintiff. The replication 
denied the rights and title claimed by Llorner. 

The property in controversy constitutes a portion of the original 
town site of the city of Denver entered by James Hail, probate judge 
of Arapahoe county, May 6, 1865. The entry was made under and 
by virtue of the acts of Congress, May 25, 1544, and May 28, 1864 
(U.S. Stat. at Large, p. 657; U.S. Stat. at Large, p. 94), “In trast for 
the several use and benefit of the rightful occupants and bona fide 

owners of the improvements.” 
152 Upon the trial in the district court the plaintiff proved that 
he had filed upon the lot in question in the ofliee of the pro- 
bate judge on the 7ih day of August, 1865. ile also introduced in 
evidence a deed for said lot, dated May 8, 1875, from William C, 
Kingsley, probate judge of Arapahoe county, to himseif. 

Defendant Horner introduced in evidence, to establish his title 
to the lot in controversy, a deed from Probate Judge Downing to 
John Ilughes, bexring date October 24,1867. This vas followed by 
a deed from John Ilaghes to the defendant of an undivided half of 
said lot, dated November 26, 1870, and a decree of the distriet court 
of Arapahoe county, in partition proceedings, made and entered at 
the April term of 1877, vesting the other undivided half thereof in 
suid defendant. 

On rebuttal the plaintiff offered to prove that Hughes, grantee of 
Probate Judge Downing, never filed upon the lot as required by the 
territorial act of S64; that at the time of the execution of Judge 
Downing’s deed to him there were two filings upon the lot, one by 
the plaintiff and the other by one John M. Veasey ; also that Hughes 
was not a beneficiary under the trust created by the acts of Con- 
gress; that he was not an e@ecupant. or entitled to possession of the 
lot in controversy and had no improvements thereon. 

Plaintiff also offered to prove that on the 23rd day ef May, 1875, 
he was in possession of the lot,and that on the 530th day of the 
same inonth the defendant Horner broke through the fenee, moved 
a frame house upon the lot, and took possession thereof. 

These offers of proof were all rejected by the court, exeeptions 

being reserved by the plaintiff. 
Oo The act of Congress of May 25,1844, authorizing the entry 
of town sites in trust for the use and benefit of the occupants 
required the trust to be executed, nl respect to the disposal of lots 
and the proceeds of sales thereof, according to such regulations as 
might be preseribed by the legislative authority of the State or Ter- 
ritory In which the town site was situated: and it also provided 
“that any act of said trustees not made in conformity to the rules 
and regulations herein alluded to shall be void and of none effeet.” 

The congressional act of May 28, 1864, entitled “An act for the 
relief of the citizens of Denver, in the Territory of Colorado,” ex- 
tending the provisions of the former act to specific subdivisions of 
land, previded “that in all respects, except as herein modified, the 
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execution of thie foregoing provisions shall be controlled by the pro- 
visions of said act of 23rd of May, 1844, and the rules and regula- 
tions of the Commissioner of the General Land Oflice.” 


: The territorial legislature, by an act approved March 11, 1S64, 
. prescribed rules and regulations for the execution of the trust aris- 


ing under the former act,and by operation of law they were equally 
applicable to entries made under the latter act. 


134 Beck, C.J: 

In construing the foregoing statutes this court has held 
that the execution and delivery of a deed to a portion of the Denver 
town site by a probate Judge, acting under and by virtue of these 
statutes, was analogous to the granting of a patent by the Land De- 
partment of the Government, and that the same presumptions In 
favor of the regularity of such deed exists as in the case of a patent 
issued by the Government. it has long been a settled doctrine that 
a Government patent cannot be impeached collaterally nor the regu- 
larity of the proceedings anterior to its issue called tn question in 
un action at law where the Land Department of the Government 
had jurisdiction to dispose of the land. ‘Lhe adjudications of the 
Supreme Court of the United States upon this point are reviewed 


—— 


‘ : on a : “tae 
in Anderson rs. Bartels, 7 Colo., 256, a case substantially similar to 

¢ that here presented, and which we think conclusive of most of the 
-* questions raised by the assignment of errors in this case. It was 


there held that the conclusive presumptions attaching to a patent 
were applicable to the deed of a probate judge assuming to act 
ander and by virtue of the United States and territorial town site 
Bwtutes, 
HM )ne of the positions assumed by appellant’s counsel is that the 
tO leent case should be distinguished from the Anderson ease be- 
1 se its essential facts are different and for the reason that the 
estions of law involved did not arise in the former ease. We 
“eply that the controlling legai proposition is the same in botii 
cases, viz., can the prior deed executed by the probate Judge 
150) obe collaterally impeached by proof that certain preliminary 
requisites of the law have not been complied with? In the 
former case this question was determined in the negative. Why 
should it be determined differently in the present ease ? 

The principal reasons assigned are that the deed sought to be 
impeached in the former case, that from Probate Judge Downing to 
Foy (through which by mesne conveyances defendant Caroline F. 
Downing deraigned title), was based upon a filing made in aceord- 
ance with the territorial act of March Li, 1864, while no such proof 
was made in support of the Hughes deed in the present case, and 
plaintiff offered to show that no filing had been made by Hughes. 

While the fact that Foy had made such filing was disclosed by 
the record in the former case, it was not a controlling fact in the 
decision. The doctrine announced was that the deed upon its face 
purported to have been issued in pursuance of the law,and was 
herefore only assatlable in a direct proeceding to set it aside. 

P& Another proposition insisted upon is that it was admissible to at- 
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tack the ITughes deed for fraud in its execution, and for this pur- 
pose the offer to prove that IIughes had never filed upon the lot in 
question should have been allowed. The fraud alluded to is im- 
puted to the probate judge. The language of counsel is “that the 
action of Downing in issuing the deed in question to Ilughes was 

 frand upon the rights of the plaintiff in this case will hardly 
186 be questioned,” ete. Whether this charge be true or not, the 

proposition that upon this ground the validity of the deed 
was examinable in an action of this character is in confhet with the 
leading cases on the subject. 

The doetrine is established by numerous decisions of the Supren.e 
Court of the United States that, should ihe officers of the land de- 
partment issuing a patent err in respect to their duty or as to ques- 
tions of fact or law or even act from corrupt motives, the patent can- 
not be collaterally attacked for such cause if upon any state of facts 
the patent might have Jawfully issued, and that against collateral 
attack it will be presumed the necessary facts existed. Parties ag- 
erieved by such error and fraud must resort to a direct proceeding 
to set aside the patent. 

Smelting Co. vs. Kemp, 14 Otto, 656. 
Johnson vs. Towsley, 15 Wall., 72-88. 
Moflitt vs. United States, 112 U. S., 24. 

[tis held in Field vs. Seabury, 19 Tow., 825-855, that when a 
patent has issued without any provisions incorporated for inquiring 
into the fairness as between grantor and grantee or between third 
parties a third party cannot raise in ejeetment the question of fraud! 
as between the grantor and grantee and thus look beyond the ps ve 
ni. This case declares that a patent cannot be collaterally avoiceTO- 
at law for fraud, and that the court had never declared it coulc Te 
done. 

A third proposition is that the eases comes within the two exeeh 

tions to the rule of conclusive presumptions mentioned in, 
7 the Anderson case—the first being when there is a contest 

between the patentees for the same land that a patent takes 
effect from the date of the original procecdings to obtain title, and 
in such case they are referred to for the purpose of ascertaining 
which of the contestants took the first steps; the other instance be- 
ing under a statute declaring a patent void where no entry as an 
initiatory procecding had been mace. 

These exceptions require explanation. In a contest between two 
patentees concerning the same tract of land, where the patents were 
issued by the Land Department of the Government under the general 
land laws thereof, and the land in dispute was subject to entry and 
sale, the exception only applies to cases arising under certain State 
statutes authorizing such an inquiry into the prior equities in an 
action at law. It is not a general exception. 

The exception also applies-if the earlier patent issued without 
jurisdiction—as If the land was not then the property of the United 
States or was not open to entry and sale. 

Another exception aud the one upon which the most of the cas 
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cited by the appellant are based relates to patents issued by the 
Government for lands in California under the treaty of 1546 with 
Mexico and the congressional act of 1851 passed in aid thereot. 
This exception will be explained hereafter. 

As tu the second class of exceptions, also arising under special 
statutes, the rule announced in the above-mentioned ease was—if 
the patent is silent on the subject it is competent to show the ini- 

. tiatory steps were not taken at all. 
LoS The rule contended for under the third proposition is that 
the filing upon a lot by a claimant, made tn the office of the 
probate judge in pursuance of the territorial act of March 11, L864, 
was the equivalent of an entry of lend in a Government or State land 
office. That as between conflicting claimants for the same lot, the 
party making the earlier filing, although holding the junior deed, 
is entitled to recover by virtue of the doctrine of relation, as “where 
two patents have been issued by the United States for the same prop- 
‘ erty, and the junior convevanee, by relation, has been held to con- 
vey the superior and better title.” 

When two patents for the same tract of land are issued by the 
Government, while the first patent conveys the legal title, the second 
may convey the better and equitable title. But the eourts of the 
United States do not hold that the equitable title shall prevail in an 
action at law, save in the excepted cases mentioned. It was so held 

= in Ross vs. Barland, Ist Peter, 752, but the reason assigned by the 
court was that the cause originated in the State of Mississippi, 
where, according to the peeuliar mode of proceeding in actions of 
wiectment, the courts “look beyond the grant and examine the pro- 


surts of the State, could not be examined on writ of error to the 
“Supreme Court of the United States, as stated in the syllabus of the 
case. ‘The court, however, said: “ Upon common-law prinei- 
139 ~~ ples the legal title should prevail in the action of cjectment, 
upon the same grounds that the legal right prevails in other 

actions 1 courts of law.” 

This ease is, therefore, not in point, since the practice mentioned 
does not prevail in this State. 

The ease of Sherman vs. Buick, 98 U.S., 209, was a contest at law 
between two patentees, who claimed the same tract of land, the plain- 
tiff by a patent from the United States, and the defendant by a 
patent issued by the State of California. The plaintit? held the 
junior grant, and it was lield proper for him to introduce evidence 

of his prior entry, not for the purpose of impeaching or contradiet- 
ing the State patent, but for the purpose of showing that when the 
State of California made her conveyance she had no title to the land. 
This ease, therefore, fell within another exception. 

The same character of testimony was held admissible, for the same 
purpose, in Polk’s Lessees vs. Wendal, 9 Craneli, $7, a case strongly 
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relied upon by the appellant in the present action. The plaintiff's 
title rested upon a patent issued by the State of North Carolina, reg- 
ular in all respects. The defendant relied upon an earlier patent 
issued by the same State, purporting to convey the same lands. The 
lands inecontroversy comprised a portion of a tract of territory which 
had been ceded by the State of North Carolina to the Government 
of the United States many years prior to the issuing of cither pat- 
ent. At the time of the cession the right was reserved by the State 
to perfect incipient titles. It did not appear on the face of the de- 

fendant’s patent that an incipient title had aeerued prior to 
140 the cession, and the State authorities had not jurisdiction to 

make a grant upon the rights claimed to have accrued after- 
wards. On this point the court say: “ After the cession, the State — 
North Carolina had no power to sell an acre of land within the 
ceded territory. No right could be acquired under the laws of that 
State.” P. 254. 

The patent in the above ease purported to have been made by 
virtue of certain warrants founded on entries. The plaintiff offered 
to prove that these entries were never made and that the warrants 
were forgeries. This evidence was excluded at the trial by the dis- 
trict court of the United States, but held to have been admissible 
by the Supreme Court on the principle announced in both this and 
the previous case, that the object of the testimony was to show that 
the State had no title to the thing granted, and consequently acted 
without jurisdiction. If, as the court says, these warrants had no 
existence at the time of the cession and no entries had been made 
the grantee had no incipient rights. The patent being silent o 
this point and there being a State statute requiring an entry to | 
made and declaring void all patents issued in violation of its p’ 
visions, the case comes clearly within both classes of exceptions® 
ferred to in the Anderson ease. 

These are the only classes of cases found by us where unee- 
ditional patents have been held open te examination at law. 

The doctrine of relation, so earnestly insisted upon by counsel 
for appellant as applicable to the ease before us, has frequently been 
applied in equity and has likewise been applied under peculiar 

systems of procedure as in the Mississippi case. 
14] There are other instanees, however, than those above given 

wherein it has been held proper in contests between patentees 
for the same land in legal actions to show “that a junior patent 
was founded upon an earlier entry than the older patent and there- 
fore passes the tille.’ Most of the cases cited on the part of the 
appellant have been of this character. These cases have arisen, as 
above stated, under treaty stipulations with Mexico, by virtue of 
which the territory embraced within the State of California was 
ceded to the United States, and under the act of Congress of March 
3, 1Sol, passed to ascertain and settle the private land claims In 
that State. 

by the treaty of cession the property rights of the inhabitants 
were to be protected to the sameextent as under the former Govern- 
raent. Phe act of Congress specified the manner and terms on 
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which these treaty obligations would be discharged. All claims to 
. land were to be presented within two years from the date of the aet 
to a beard of land commissioners for investigation or to be treated 
as abandoned. The claims were to be supported by evidence fur- 
nished by che claimants and Government officers were to appear 
and contest on behalf of the United States. Appeals were author- 
ized from the land board to the district court of the United States 
and thence to the Supreme Court. Upon confirmation of a claim 
by this special tribunal or on appeal the land was to be surveyed 
and located, and upon approval of the survey by Government 
oflicers a patent issued from the United States to the claim- 
ait. 

142 As to the effect of the patent when issued it was held to 

operate as a relinquishment to the patentee of all interest of 
the United States in the land granted thereby and to be an official 
declaration tiat the claim was valid under the laws of Mexico and 
entitled to recognition under the treaty stipulations. As to claims 
to these lands made by other parties after the cession of the terri- 
tory to the United States, these patents are held conclusive and to 
take effect by relation at the time proceedings were instituted before 
the board of land commissioners by the party whose rights were 
acquired under the Mexican government. They are held to convey 
to the patentee the legal title and to be conclusive in actions of 
. ejectnent as against all persons asserting imperfect or equitable 
titles or interests acquired after the cession of the territory. 

‘his class of patents, however, reserve the rights of “ third per- 
ns,” in accordance with the provisions of the actof Mareh 3, 1551, 
at the final decree of confirmation and patent shall be conclusive 
veen the United States and the claimant only, and shall not 
}t the rights of third persons. The third persons intended were 
1 to be those whose rights were acquired under the former gov- 
iment, 

We are of opinion that the adjudications of the State and Federal 

courts upon patents issued by the United States for lands in Cah 

fornia claimed under Mexican and Spanish grants do not furnish a 

eorrect rule for the interpretation of a deed to a pareel of land in 

the Denver town site executed by probate jadge under and by vir- 

tue of the acts of Congress and of the territorial legislature relating 
to the sulbjecet. 

ldo The statement in the Anderson case that a deed executed 

by the probate judge is analogous in effect toa patent granted 
by the Government had reference to patents for lands in the United 
States issued by the Land Department ander the public land laws of 
the Government. The adjudications upon patents issued upon 

Mexican grants were necessarily varlant from those made in cases 
arising under the public land Jaws. The laws, the principles in- 
volved, and the systems of procedure tn the two cases are essen- 
tially different. In one case the patents, when regularly issued, 
are conclusive in actions at law of the rights of all persons. In 


the other, although the proceedings may be entirely regular, vet 
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there is a reservation to those who may be able to show superior 
rights. 

for these reasons the latter class of cases cannot control the con- 
struction of conveyances of the character under consideration. The 
decisions in the former class, in so far as they relate to the effect and 
conclusive character of patents made under systems of procedure 
similar to our own or in accordance with common-law principles, 
are recognized authority in the construction of these deeds. 

Under the acts of Congress above mentioned and the provisions 
of the act of the territorial legislature in aid thereof, the probate 
judge holding the title to the town site in trust for the beneficiaries 
was authorized to convey the lots and parcels of land therein to 

those entitled tothe same. This was a general jurisdiction 
144. over the subject-matter analogous to the jurisdiction of the 

Land Department of the Government over the issuing of pat- 
ents te lands subject to entry under the land laws of the United 
States. Being invested with title and jurisdiction, Probate Judge 
Downing conveyed the lot in controversy to John Hughes, from 
whom appellee Horner deraigned title more than seven years prior 
to the conveyance by his suecessor, Judge Kingsley, to the appellant 
Chever. If, then, the deed from Judge Downing to Hughes is regu- 
lar upon its face and purports to have been executed In pursuance 
of the authority vested in the grantor it is not open to attack in 
this collateral proceeding for defects or omissions in the Iniatory 
proceedings. 

Referring to the copy of the deed set out in the transeript, the 
deed itself is shown to contain the recitals of the entry of the tow 
site by Probate Judge James Hall; that for more effectually ear 
ing out the trust secured by the act of Congress, he conveyed 
deed to his successor in office, Omer O. ent, “all portions and 
of land not heretofore conveyed by him in aceordance with 
trust; that said Omer O, Kent conveyed by deed to liis suecesso. 
oflice, Jacob Downing, to ellectu-te the same purposes, “all portion. 
and lots of land not heretofore conveyed by hiin in accordance with 
said trust.” It also contains these further recitals: “And whereas 
the said party of the second part is justly entitled to the lots and 
parcels of ground hereinafter deseribed as the rightful occupant 
thereof and the bona fide owner of the improvements thereon under 
the provisions of said act of Congress: Now, therefore, in considera- 

tion of the premises and the sum of one dollar by the party 
145 of the second part, im hand paid to the said party of the first 

part, under and by virtue of the act of Congress aforesaid and 
the laws of the Territory of Colorado, the said party of the first part 
doth hereby grant and couvey unto the said party of the second 
part,” ete. 

It is seem from these recitals that the deed is neither void upon 
its face nor silent as to the authority of the oflicer to execute it. 
They are suflicient, under the principles announced and the author- 
ities cited in support thereof, to raise the presumption in an action 
of this character that the neeessary initiatory steps were taken in 
conformity with the law. 
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Respecting the error assigned as to the form of the judgment, the 
irregularity complained of is in no manner prejudicial to the ap- 
pellant. The effeet of the finding and judgment is that in so far as 
this action is concerned he had neither title nor right of possession. 

The judgment is aflirmed. 

And inasmuch as the above matters do not fully appear of record 
in said cause the appellants tender this their bill of exceptions, 


which they pray may be signed, sealed, and ordered to be made a 
a. part of the record in this cause. 


All of which is accordingly done this thirty-first day of May, 
A. D. 1888. 
WM. FE. BECK, [sear] 
Chief Justice Supreme Court of the State of Volovado. 


[ Endorsed :] 1254. Charles G. Cheever, appellani, v Jno. W. 
Hlorner e¢ al., appellees. Bill of exceptions. Filed in supreme 
court Jun. 1, 1888. James A. Miller, clerk. 
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CHARLES G. Crrever, Plaintiff in Error, \ 
vs. Assignment of Errors. 
1. Joux W. Horwer etal., Defendants in Error. J 


Of the October term, in the year of our Lord one thousand eight 
hundred and eighty-eight. 


Afterwards, to wit, on the second Monday of October in this same 
n, before the justices of the Supreme Court of the United States, 
ie capitol, in the city of Washington, comes the said Charles G. 
ver, plaintiff! in error, by J. Q. Charles, his attorney, and savs 
in the reeord and proceedings aforesaid there is mauifest error 
this— 
That by the record aforesaid it appears that the judgment afore- 
said given was given for the said John W. Horner and Henry E. 
Rogers, defendants in error, against the said Charles G. Chever, 
plaintiff in error, whereas by the law of the land the satd judgment 
ought to have been given for the said Charles G. Chever, plaintil 
in error, and against the said John W. Iforner and Henry E. Rogers, 
defendants in error. 
147 There was also error in this, to wit, the said supreme court 
of Colorado erred in holding that the deed exeeuted by Pro- 
bate Judge Downing to John Ilughes, ander and by virtue of the 
said act of Congress for the relief of the citizens of Denver, approved 
May the 17th, 1864, and the act of the legislature of the Territory 
of Colorado, prescribing rules and regulations for the execution of 
the trust arising under said act of Congress, could not be impeached 
in this action by showing that the said Hughes never became a 
beneticlary under said act of Convress by filing a statement of his 
claim to the said lot in controversy as prescribed in section three of 
said act of said territorial legislature, and that said deed could not 
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be assailed in this suit by showing such a violation of said acts of 
Congress and of said territorial legislature by said probate judge in 
the execution of said deed. 

There was also error in this, to wit, that said supreme court erred 
in holding that the issuance of deeds by the probate judge under 
and by virtue of said acts of Congress and of the territorial legis- 
lature was analogous to the granting of a patent by the Land Depart- 
ment of the United States Government, and that in the issuance of 
such deeds it must be conclusively presumed that the probate judge 
complied with all the conditions of said acts. 

There is also error in this, to wit, that said supreme court erred in 
holding that the said deed issued by said probate judge to said 
Hughes was the elder deed in point of date, and that the said deed 
issued to said plaintiff in error by Probate Judge Kingsley under 

and by virtue of said acts did not relate back to the date of 
148s the filing by said Chever of his statement of claim to said 
fots as prescribed by the rules and regulations adopted by 
said territorial legislature and as provided by said act of Congress. 

Wherefore the said Charles G. Chever prays that the said judg- 
ment aforesaid may be reversed, annulled, and altogether held for 
nothing, and that he may be restored to all things which he has 
lost by occasion of said judgment, Ke. 

J. Q. CHARLES, 
Attorney for Plaintiff in Error. 


149 In the Supreme Court of the United States. 


CHARLES G. Coever, Plaintiff in Error, 
US. ; 
JouN W. Horner and [Henry E. RoGers, Defendants in Erron- 


The United States of America to Johu W. Horner and Henry 
Rogers: 
You are hereby cited and admonished to be and appear at a Su- 

preme Court of the United States to be holden at Washington on 

the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s office of the supreme court of the State of Colo- 

rado, wherein Charles G. Chever is plaintiff in error and John W. 

Hornerand Henry E. Rogers are defendants in error, to show cause, 

if any there be, why the judgment rendered against the said plain- 

tiff in error mentioned should not be eorreeted and why speedy 
justice should not be done to the parties in that behalf. — : 
Witness the Honorable William KE. Beek, chief justice of the su- 
preme court of the State of Colorado, this Ist day of June, A. D. 
1888. 
WM. E. BECK, 
Chict Justice Supreme Court of the State of Colorado. 
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CHARLES G. CHEVER Vs J. W. HHORNER EYP AL. eo 


STATE OF COLORADO, 
. SSS 
Arapahoe County, 


I do hereby certify that | have executed this writ on this the fourth 
day of June, 1858, by delivering a true copy of the same to John 
W. Horner, one of the def’ts named ther-in; the said Henry E. 
Rogers, the other defendant mentioned herein, died about four 
months before the date of this service, and is not therefore served. 


A. H. WEBER, 
Sheriff of A rapahoe County, 
By F. A. RICHARDSON, 
Deputy Sheriff. 


151 STATE OF COLORADO, 8s: 


I, James A. Miller, clerk of the supreme court of the State of 
Colorado, do hereby certify that the foregoing is the original cita- 
tion in the eause in which it is entitled, with the return of the 
sheriff’s service thereon endorsed, filed in my office on the ninth 
day of July, A. D. 1888, and now remaining of record in my office. 

Witness my hand and the seal of the 

Seal Supreme Court, State court affixed, at my office, in the city of 
of Colorado. Denver, this ninth day of July, A. D. 

1888. | 

JAMES A. MILLER, Clerk. 


Endorsed on cover: Colorado supreme court. No. 116. Charles 
G. Chever, plaintiff in error, vs. J. W. Horner and Henry E. Rogers. 
riled September 24, 1888. 
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Brief and Argument Submitted in Behalf of the Plaintiff in Error. 


IN. “THE 


SUPREME GOURT 


UNITED STATES. 


CILARLES G. CHENER,. /acntey. in Lrrer, 
Vs. 
|W. TLORNER axp THHENRY FE. ROGERS, 


Defendants tn ferror. 


I:rror lo the Supreme Court of the State of Colorado. 


IN| “THE 


SUPREME GOURT 


(or PRT 


UNITED STATES. 


October Term, A. 2D. 1807. 


No. 116. 


CHIARLES G. CILEVER, 
Plaintifp tn berver. 
Itrror lo the Su- 
preme Court of the 
J} WLTIORNER anpLIENRY | Stale 0/ Colorado. 
ROGERS, ) 
Defendants int fervor. 
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Brief and Argument Submitted in Behalf of the Plaintiff in Error. 


Charles (3. Chever, the plaintiff in error, 
brought this action of ejyectment against the de- 
lendants in error, Llorner & Rowers.to recover the 
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possession of lot ro, block 176, in the east division 
of the City of Denver, claiming ownership by title 
in fee simple. It is alleged in the complaint that 
Rogers wrongfully withheld the possession of said 
lot, and that Horner claimed title adversely to the 
plaintiff. The defendants tile separate answers, 
Rogers avering that he could not obtain informa- 
tion suthicient to form a belief, whether the plaintiff 
was seized of any cstate or interest in the lands 
and premises described tn the complaint, the de- 
fendant [lorner claiming ownership by title in fee 


eeena 


simple ino himself. alleging that Rogers occupted 
said lot as his tenant. and traversing the right and 
tith: claim: by the plaintiff, The replication 
demies the right and title claimed by defendant 
rlorner. thus forming an issue of title between the 

intiff and flerner as to the ownership of said 


t. [he ict in dispute constitutes a part of the 
wina! Ste of Denver, entered by James 


blaw. Probate fudse ot \rapahoe County, Colorado, 
iay 6, 1865. ‘(See Record, page 24, lohO 37). Phis 


v was made under and by virtue of the acts of 
(onyress of May 28, 1864, and May 23, 1844, for 
the r-lief of the citizens of Denver. (Sce Statutes 
at large, vol. &. page 657, and vol. 13, page o4 and 
as). In contormity with the provisions of the act of 
S44. the legislature of Colorado Verritory passed 
an act approved March 1. 1864, preseribing rules 
and regulations tor the execution of the trust arts- 
ing under the provisions of said acts of Congress. 
(see Sess. Laws of Colo. for 1864, pages 139 to 140: 
also, Rev. Statutes of Colo. for 1808, pages 619 to 
629). Theoperation of this act was applicable to the 
Denver town site when entered by the Probate 
Judge under and by virtue .of said act of Congress 
of May, 28,1864. The several sections of this act, 
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bearing upon the disputed questions tnvolyved in 
this case, will be noticed hereafter in our argument. 

The plaintiff, and defendant Llorner, both de- 
raign title to the lot in dispute, under the entry of 
the Denver town site, made by James [iall, Probate 
Judge of Arapahoe County, Colorado, by virtue of 
the foregoing acts of Congress and said act of the 
legislature of Colorado ‘Territory, preseribing 
rules and regulations for the execution of said trust. 

Upon the trial of the cause by the court, a jury 
being waived by the parties, the plaintiff, in) sup- 
port of his title, proved that he had tiled upon the 
lot in question in the othee of the Probate fudge 
on the 7th of .\ugust. .\. 1). 1865, in conformity 
with section 4 of said act of the legislature of 
Colorado Territory, approved March 11, 1864. be- 
lore referred to. (See Recorel, pages 35 and 36, 
folios 32 53). This evidence was followed by testt- 
mony tending to show the plaintiffs rights of pos- 
session and occupancy, under the provisions of said 
acts of Congress above mentioned. (See Record, 
pages 36 to 49, folios 33 to 71). Further, in support 
of the plaintiff’s tithe, the patent from the United 
States to fames Tall, Probate Judge of .\rapahoe 
County, as trustee, was given in evidence. (See 
Record, page 25, folio 30; also. deeds conveying 
the residue or unexecuted portions of said trust 
from James Tlall to Omer ©. Went, lis suecessor 
In office: from Kent to Jacob Downing. his sue- 
cessor in office: from Downme to tlenry -\. 
(Clough, his successor in office, and from Clough te 
Fe Kingsley, his successor in office. (See Record, 
pages 27 to 35, folios goto 32); also,a deed for satd 
lot from Wilham C. WNingsley, Probate Judge of 
Arapahoe County, Colorado, to Charles G. Chever, 


the plaintiff in this suit. (See Reeord, pages yo te 
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31). The plaintiff offered also in evidence a book 
kept by Probate Judge Hall, of the tiling of 
claimants to lots in the Denver town site for the 
purpose of showing who filed claims for said lots, 
under the fourth section of said act of the terrt- 
torial legislature, and who did not, to which objec- 
tion was made and sustained by the court and an 
exception reserved. (Sce Record, page 53. folio 77) 
The defendant admitted ouster and that the lot in 
dispute was a portion of the Denver town site 
entry. (See Record, pave 453, folio 70 and 1) 

The defendant Ilorner, in support of |iis title 
to said lot, introduced in evidence a deed from 
Probate Judge Downing to one John Llughes, dated 
October 24, i807; also, a deed from said Flughes to 
himself for an undivided half of said lot, and a de- 
cree of the District Court of \rapahoe County, Col- 
orado, in partition proceedings vesting in him the 
other undivided half of said lot. To the intro- 
duction of this evidence the plaintiff objected and 
reserved an exec ption. see Record, pages 54 to 
O4. folios TS to o3 

In rebuttal the paaintilf offered evidence tend- 
Inv to prove that John [lughes, to whom Probate 
Judes Downing, as trustee, conveyed the lot in cis- 
pute, never filed upon the same as required by sec- 
tion y of the Verritorial act of 1804. That at 
ihe time of the execution of Judge Downing’s 
deed to lluohes there were two filings Upon sata 
lot undetermined, one by plaintiff and the other by 
one John ME. Veasey: that Llughes was not a bene- 
helary under the acts of Congress creating th 
trust: that he was not an occupant or entitled to 
the possession of said lot, and had no improve- 
ments thereon. The plaintiff also offered to prove 
Hhaton and prior to May 23701873. the plaintiff was 


in POSSESSION oft said lot ana hare al fenee around 


- the same, and afterward, on or about the 3oth of 
; May, i873, the defendant Tlorner broke through 
. said fence, moved a frame house on said lot, took 


possession of it and ousted the plaintufl theretrom., 
These offers of prool were objected la ly the de- 
fendant, the objections sustained by the court and 
EXCEptions reserved ly the plaintiff, isee Record, 
pages OF to 67, folios GQ} toga). 

The court found forthe defendant. .\ motion 
fora new trial was interposed and denied, excep- 
tion reserved: and judyement entered in faver of the 
defendant. See Record, Paes 2! ane bas folios 3< 


and * 


* s 
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Court of Colorado by appeal. (See Record, pages 


l cause was then taken to the Supreme 


22 to 24, folio 34). The errors assigned in the Su- 
preme Court of Colorado will be found on pages 
OS and ()) of the Reeord., These errors, so far as 
noticed in the opinion of the Supreme Court of 
Colorado, are incorporated in the errors assigned 
in this court. iSee Record, paves OI and G2). 

(on this statement of facts the Supreme Court 
of Colorado, without noticmy some of the errors 
assigned on the Reeord. held: burst, that the deed 
executed by Probate Judge Downing, as trustee to 
John Thuches, dated October 24, 1807, under and 
by virtue ol which the defendant Llorner derives 


P title, was analogous to the granting of a patent dy 
| the dana department of the government, that the 

same presumptions in favor of the regularity of such 
deed exist, as in the case of a patent issued by the 


government, and that this prestunption was con- 
clusive between the parties to this suit, not open to 
attack inan action of eyectment. and if assailable 
at all. it must be by direct: proccedings in a court 
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of equity. Second, that the deed executed to the 
plaintiff by Probate Judge Kingsley, after a full in- 
vestigation of the rights of the parties claiming 
said lot under and by virtue of said town site acts, 
as appears upon the face of said deed, did not re- 
late back to the date. when the plaintiff tiled his 
claim for said lot. under section four of said act of 
the territorial legislature, viz.. <\ugust 7, 1865, 
thus showing, by reason of such relation, an older 
and better title to the lot than that of the defend- 
ant Tlorner, under the deed executed by Probate 
Judge owning to John | lughes. 

These two propositions COVeET substantially the 
entire ground of contention between the parties La 
this suit, so far as they are noticed in the opinion 
delivered by the Supreme Court of Colorado. 
There ts no controversy with respect to the patent 
issued to Probate Judge Hall upon the entry of the 
Wenver town site by him. Both parties claim title 
under this patent, and the provisions of the acts of 
Convress, and territorial legislature, creating the 
trust and regulating its Execution. 


Qn the tirst proposition we respectfully sub- 
mit that the Supreme Court of Colorado erred in 
holding that the deed exceuted by Probate Judge 
Downing to John Llughes, under and by virtue of 
the provisions of said town site act, was conclusive 
of the rights of the partics, and not open to attack 
in this action. This proposition, when examined 
in connection with the facts of this case, is not, we 
submit, in harmony with the decisions of this court. 

1. It is admitted in the outset that there are 
eases In this court holding that a patent issued by 
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the proper othcers of the government cannot be 
collaterally assailed in an action at law, but the 
rule has no application to a case where it is made 
to appear that the officer issuing the patent acted 
without authority. In Doolan vs. Carr, 125 l.5., 
pave Om, extrinsic evidence was offered in the 
trial court tending to show a want of authority in 
the officer to issue the patent on which the plaintift 
based his tithe. The action was cyectment, and the 
evidence was excluded upon the ground that the 
patent could not be attacked in a collateral man- 
ner, and was conclusive of the rights of the parties. 
This court held that the exclusion of the evidence 
was error. Justice Miller. speaking for the court in 
explanation of the former decisions of the court 
upon this proposition, says: Phere is no question 
as to the principle that where the otticers of the 
yovernment have issued a patent in due form of 
law, which on its face is sufficient to convey the 
tithe tothe land deseribed init, such patent is to 
be treated as valid in actions at law.as distinguished 
from suits in equity, subject, however, at all times 
to the inquiry whether such offeers had the lawful 
authority to make a conveyance of the tithe. But 
i those otheers acted without authority if the 
land which they purported to convey had never 
been within their control, or had been withdrawn 
from that control at the time they undertook to 
exereise such authority then their act was votd, 

void for wantof power in them toact on the subject 
matter of the patent. not merely voidable, in 
Which latter case, if the circumstances justified 
such a decree, a direct proceeding with proper 
averments and evidence would be required to estab 
lish that it was voidable, and should therefore be 
avoided. The distinction is a manifest one, al- 
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though the circumstances that enter into it are not 
always easily defined, it is.nevertheless,a clear dis- 
tinction established by law, and it) has been 
often asserted in this court that even a patent from 
the government of the United States, issued with 
all the forms of law, may be shown to be void by 
extrinsic evidence, if it be such evidence as by its 
nature is capable of showing a want of authority 
for its issue.” (125 UL. S., pages 624-5). 
In support of this view, the following authori- 
ties are cited: 
Polk's Lessee vs. Wendell, 9 Cranch, $7. 
New Orleans vs. United States, 10 Pet., 
062, 7 30. 
Wilcox vs. Jackson dem. McConnell, 13 
Pet., 498, 50G. 
Stoddard vs. Chambers, 2 [low., 284, 317. 
easton vs. Salisbury, 21 Flow., 426, 425. 
Reichart vs. Felps, 6 Wall. 160. 
Best vs. Polk, iS Wall, 12. 017. 
Leavenworth Railroad vs. United States, 
Q2 as S., 4 .>.>° 
Newhali vs. Sanger, g2 l.S., 761. 
Sherman vs. Buick, 93 l.S., 209. 
Sinelting Co. vs. Nemp, 104 L.S., 636. 
Steel vs. Smelting Co., 106 U.S. 447. 
Kansas) Pacific Railway Co. vs. Dun- 
meyer, tls U.S., 629. O42. 
Reynolds vs. lron Silver Mining Co., 116 
Ui. >. ON7. 
The same distinction ts clearly pointed out in 
the case of the Smelting Co. vs. hemp, tog UL S., 
636, cited by the Supreme Court of Colorado in 
Support of the proposition, that the Downing decd 
could not be assailed in this action, 
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In Doolan vs. Carr and Smelting Co. vs. hemp, 
the cases are all reviewed and the principle dis- 
tinctly announced that a patent issued by the gor 
ernment may be assailed in an action at law, and 
that extrinsic evidence is admissible to show that 
the patent Is void lor Wahl of purisclietion ort the 
subject matter or authority to issue it. Looking to 
the evidence excluded by the trial court, which wall 
be noticed more fully presently, tt will be seen that 
this is just what was sought to be done in this case. 


The Supreme Court of Colorado seems to have 
ignored or overlooked this fact. holding that the 
execution and delivery of the deed for the lot in 
dispute by the Probate Judywe of \rapahoe County, 
under and by virtue of the United States, and Col- 
orado statutes providing for the entry and disposal 
of the Denver town site. was analogous to the 
vranting of a patent by the land department of 
the government, and that the same conclusive 
presumptions attaching to a patent were apphleable 
tothe deed of a Probate Judge assuming to act 
under and by virtue of said town site laws. (See 
opinion of the Court Record. page Ss. \nderson 
vs. Bartels, 7 Colo... 256; Chever vs. Llorner, 01 
Colo. To.) 


Whether any such analogy exists between the 
eranting of a vevernment patent, and the execu- 
tion of deeds by probate judges as trustees by 
virtue of the provisions of such town site laws mia 
well be doubted. We shall contend, hereafter. that 
all presumptions, if any do exist. arising in this 
Case Ih reason of the execution of the deed in 
question, are disputable presumptions and subject 
to rebuttal. But assuming, forthe purpose of arcu- 
ment that such analogy exists, nevertheless, we sub- 
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mit that the evidence exciuded showed a want of 
authority in Probate Judge Downing to execute the 
deed to Tlughes, and that by virtue of the express 
terms of said town site laws, the deed was absolutely 
void and of none effeet. 


2, We now call attention to this evidence. On 
pare 53, folio 77 of the Record, it will be seen that 
the plaintiff offered in evidence the book of thing 
of claimants, under and by virtue of the 4th sec- 
tion of the act of Colorado Verritory, kept by 
James Tlall, the probate judge, who entered the 
Denver town site, for the purpose of showing that 
John Hughes, the grantee in said deed, never tiled 
upon said lot, as required by said section of said 
act, and further to show who did file claim to said 
lot and who did not. To the introduction of said 
book objection was made, sustained by the court, 
and an exception reserved. No special reasons 
were assigned in support of the objection, and if the 
evidence was admissible for any purpose it should 
now be considered: also, on pages 65 and 66, folios 
95 and go of the Record, the plaintiff, in rebuttal, 
proved by Robert Steele that he was Clerk of the 
County Court of .\rapahoe County, Colorado; 
that he was then the custodian of the book of fil- 
Ings of occupants and claimants of lots in the 
Denver town site, made by James ilall, Probate 
Judge of Nrapahoe County, Colorado, in 1865; also, 
that he had made an examination of the original 
flings remaining in his office for the purpose of 
ascertaining whether there was an original thing 
by John Tlughes upon lot 10, block 176, which is 
the lot in dispute. The witness was then asked 
this question: “Were you able to tind that tiling 2” 
To this question objection was made by defend- 
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ants attorney, sustained by the court, and an ex- 
ception reserved. No special reasons are assigned 
for this objection, but the record discloses that the 
object of the evidence was to prove that John 
Hughes never tiled upon the lot in dispute at all. 
and that the custodian of the oriyinal tilings was 
brought as a witness to prove such faet:; that in 
connection with such proof, it was proposed to offer 
the book of tilings to show that there was no record 
of such filing by [Tughes. After the exclusion of 
the above evidence, the plaintilf attorney offered 
to prove, first, that “John Tlughes, grantee men- 
tioned in the deed from Jacob Downing, Probate 
Judge, bearing date October 24, 1867. never tiled 
upon the lot in controversy within the ninety days 
Proy wed ly the act of the legislature of Colorado 
in ISO4, nor at all: second, that at the time of the 
issuance of said deed of Jacob Downing, Probate 
Judge, to John Tlughes, there was a tiling upon 
the same lot by one |. M. Veasey, which had not at 
that ttine been withdrawn. Third. that said John 
llughes was not a beneticiary under the trust act 
of Congress as to the lot in controversy, was not 
an occupant or entitled to its possession, nor had 
he any improvements whatever thereon. To this 
offer of proof the defendant's attorney objected. 
The objection was sustained, and exception. re- 
served, 

In order that the force and etlect of this 
evidence, as tending to show a want of power or 
authority in Judge Downing to issue the deed in 
question to Tlughes, we now call attention to some 
of the provisions of the the acts of Congress and 
territorial legislature creating the trust with re- 
spect to the Denver town site, and the rules and 
regulations directing the execution of such trust. 


In section one of the act of May 28, 1S04, for 
the relief of the citizens of Denver, it is provided 
thatthe act of Congress for the relief of citizens 
of towns upon the public lands, approved May 23, 
iSy4y. be so extended as to authorize the Probate 
Judge of \rapahoe County, Territory of Colorado, 
to enter section 33 and the west half of section 34, 
In township 3 south, range OS west, 77 frust fei 
the several ise and bencht of the righthul occupants of 
sed Laid, wd the bona hide OCCT of the tui prove- 
mets thercon, according to thetr respective interests 
In section two of this act it is further provided, 
“that in all vr Pecls, eVvcepl as hereti nok? ficd, lhe 
erection ef the forcgoing provistons shall be controlled 
by the provisions of satd act of May 2), 1844.0 In 
the act of May 23, 1Syy. we call attention to two 
controlling provisions, which we regard as tmport- 
antin the determination of the question with re- 
spect to the power and authority of Probate Judge 
Downing to execute the deed to lluehes, sought Lo 
be impeached in this action, viz.: that in the execu- 
tion of said trust as to the disposal of the lots in 
such town, and the proceeds of the sale thereof, 
the same to be conducted under such rules and 
revulations as may be prescribed by the legislative 
authority of the state or territory in which the 
cline is situated : also, lhal sly’ acl of said (ruUslecs 
wol wade tn corfornetty lo the rules and regulations 
heretn alluded to, stall be void and ef none chhect. 
(Statutes at Large, vol. 5. payee O57). 

In conformity with these provisions of said 
act of iSy4, the legislature of Colorado Verritory 
passed an act approved March 11, 1864, preseribing 
rules and regulations for the execution of the 
the trust arising under said act of May 23, 1844. 
which rules and regulations were subsequently fol- 


lowed! Iyy the probate yudes of \rapahoe County, 


with respect lo the disposal of lots situated within 
the limits of the Denver town site. Phe several 
sections of this act, detining the power and autheor- 
IT) of the probate ptichoves amy thy execution of the 
trust as to tf he «| isposal ( »{ Sil le | I Ts, WK |! now bye 
considered in connection with the evidence offered 
and excluded by the court. 


By section y of this act. which we regard as of 
controlling importance on this point, it is provided 
as follows: “Teach and every person, or association 
or company of persons, claiming to be an occupant 
aor OCCUPANTS, OF 1a) have POSSESSION, or t© bie (‘ll- 
titled to the oceupaney or possession of such lands, 
orto any lot, block or share therein, shall, within 
ninety davs after the first) publication of such 
notice, * sign a statement in writing, con- 
taining an accurate description of the particular 
parcel or parts of land in which he claims an in- 
terest. * ~ and deliver the same into the 
otiiec of the pudwe or judges, and all persons tating 
to sien and deliver such statement withta the time 
speciiied in this seetion, shall be torever barred the 
the right of claiming or reeeiving such lands or 
any mterest or estate therein, Id ny 
court of law or equity. (Sess. Laws of Colo. 
INO4, pave 14fo; also Rev. Statutes of Colo. 1Sos, 


prire ad). 


In the case of Cotield vs. MeClelland. 16 Wall. 
paves 331, 335 and 336, this court considered the ef- 
fect of this section and held that a failure to sign 
and deliver the statement required by this seetion 
forever barred the right of such clammant to such 
land both in law and equity. 


If 


The evidence excluded by the trial court in 
this case would have proved conclusively that John 
llughes, grantee, mentioned in the deed of Pro- 
bate Judge Downing, dated October 24, 1867, never 
fled upon the lot in controversy within the ninety 
days provided by this fourth section of the act of 
the territorial legislature above referred to. The 
offer of proof even went further and tended to 
show that Elughes never tiled upon the lot as re- 
quired by this section at all; under such circum- 
stances we submit that Downing acting as trustee 
vas not authorized to convey the lot toa party 
Who had not tiled upon it as claimant. The act of 
isyyexpressly provided that, avy act of such trus- 
tec, not made in conformity with the rules and 
regulations enacted by the territorial legislature 
should aye votd and ot 1) effect, lf Llugehes NeVCT 
fled a written statement claiming the lot in ques- 


tion within ninety days after publication of notice 


as required by said section as the evidence ex- 
cluded tended to prove, the act of Downing convey- 


Inv the lot to himoin the absence of such tiling was 
language of said act of congress: “Void 
and of none effect. for the reason that the Probate 
Judee by the terms of said town site enactment had 
ne jurisdiction, power, or lawful authority to make 


mo Se : i. a ; is f 

SLICE CEC ees. | his view of the question Is fully StISs- 
tained by this court in the case of Cotield vs. Me- 
(Cletland cited, “Pra, pages 335 330 


3. By reference to the Record, pace 66, folio 03, 
itwill be seen that the plaintiff also offered to prove 
that at the time of the issuance of said deed of 
Probate Judse Downing, to said Tlughes, there 
was a tiling upon said lot by one |. M.Veasey, which 
had not been withdrawn at that time. Tlad this 


- 
} ~ 


evidence been admitted it would have appeared tn 
evidence that at the time Downing issued the deed 
to lluehes there were two filings upon the Jot in 
dispute, viz.: the tiling of the platntifi Chever (see 
Record, prraige Jo, folio 53). and that of said \ easey: 
that these two adverse claims were undetermined 
at the time of executing and delivering: said deed, 
but were subsequently determined by Probate 
Judge Kingsley in favor of said plaintiff, as appears 
by the recitals in his deed to the plaintiff in this 
suit. (See Record, tq and 50, folie rr. and 41> 

by the tifth section of said act of the tern- 
torial legislature, preseribing rules and regulations 
for the disposal of lots within the Denver town 
site, it is provided in case of adverse claimants 
that either party may bring suit in chancery against 
adverse claimants inany court of competent juris- 
diction for the determination of the myehts of such 
adverse claimants. In case no suit is brought by 
such adverse claimants as provided by sail section 
five. Tt is then made the duty of the Probate 
Judge, by section eight of said) act to summons 
said adverse claimants to appear before him at a 
time and place to be mentioned ino such notice, to 
hear proofs and determine in writing the contro- 
versy between such adverse clanmants. (See Sess. 
Laws of Colo. tS64, pages iyo. 142. also Revised 


Statutes of ¢ olorade. PSON, pares rt. 2. 


‘i section ly of saicl LC | 1! further provided, 
that lhe) such deed of CONVEYANCE shall by aic- 
knowledged or delivered for any part, lot, block 
or share of such lands, to which there shail be ad- 
verse or contesting claimants, until the controversy 
thereon shall have been settled or determined in 
the Manner herembetore prescribed. See Sess, 
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Laws of Colo., IdO4, puwe 140; Rev. Stat., 1868, 
page 625. 


By any fair interpretation of these sections of 
said act of the territorial legislature, it became 
the duty of Probate Judge Downing to summon 
all contheting claimants and determine their rights, 
and until this is done, sri: by the terms of sec- 
tion 13, he ts without jurisd ction, power or au- 
thority fo convey lots to anVvone, 


Now the evidence excluded all went to show 
that there were adverse claimants to the lot in dis- 
pute. Phe book of tiltmes kept by Probate Judge 
Llall would have proven the existance of such ad- 
verse claimants. The evidence of Stecle, the cus- 
todian of this book, and the orteinal tilings was 
also COMpevlentl as show papel the existence of adverse 
Claimants; and that [lughes never tiled on the lot, 
all this evidence when taken in connection with the 
factproventhat plaintiff tiled onthe lot. \ugust 7, 1865, 
and asshown bythe recitals of Probate Judge Kings- 
leyvs deed to plaintiff, tended to prove thatthe deed 
issued by Downing to Tlughes was made and de- 
livered without any authority, and without any 
effort whatever to determine the rights of these ad- 
verse claimants by notice or otherwise, 


If the evidence excluded in any view was 


proper, and tended to show the existence of ad- 
verse clatmants undetermined, for the lot in) dis- 
pute, in the office of Downing at the time of issuing 
of sail deed to Tlughes, it must be assumed that 
the evidence would have been followed with proot 
that Downing took no steps whatever by summons 
or otherwise to settle and determine the riehts of 
these adverse claimants, and it is quite clear 
until they were so settled and determined, that by 


the express terms of the thirteenth section of satd 
act the trustee was without authority to convey 
lots to any one, and in doing so his act, not being 
In conformity with said act. is void and of none 
effect. Polk's Lessee vs. Wendal, 5 Wheat. Star. 
pages 310 311, is in point as to the admissibility of 
this evidence. Again On pare O06 of the record tolio 
QO, the plamtilf offered to prove that the satel John 
Hughes was not a beneficiary under said acts of 
Congress: that he was not an occupant, nor en- 
titled to the possession of the said lot, nor had he 
any iuprovements whatever thereon, this offer was 
also excluded by the trial court and an exception 
reserved. In the exclusion of this offer of proof 
the trial court is upheld by the Supreme Court of 
Colorado upon the ground that the deed issued by 
Probate Judge Downing was conclusive of the 
rights of the parties, and not assailable in) this 
action. inthe grant of the Denver town site, both 
acts of Congress expressly provide that the entry 
Of said iands by the Probate Judywe is to be “in trust 
for the several use and benetit of the rightful oc- 
cupants « « « and bona tide owners of the im- 
provements thereon, according to the respective 
interest. 

Upon this offer oof proof the question 
arises whether the Probate Judge in the exeetition 
of the trust with respect to lots in the Denver town 
site has any jurisdiction power or authority to con- 
vey Jots within this town site to a party who is not 
a benctioary, withinthe meaning of said acts, or to 
put the question more direct in the language of 
said act. has the Probate Judge any authority what- 
ever to convey such lots to a party who is not ax ve- 
cupant, nor has any improvements thercon, at the 
time of the entry of the town sites We submit that 
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upon any fair interpretaiion of these town site acts 
the Probate Judge, as such trustee, has no such 
power or authority: and that any deed or deeds 
conveying lots to parties not beneficiaries, by the 
provisions of the act of congress of May 23, 1844 
must be held to be void and of none effect. 

‘The general rule applicable to trusts of this 
kind is, “that the power given must be strictly exe- 
cuted as given, or it will remain as a trust for the 
person or class in whose favor it is given.” (Perry 
on Trusts, Vol. i. Sec. 254). Or, as stated by the 
same author in another section, “ The rule ts rig- 
tdly adhered to that powers can be executed only 
in the mode, and at the time, and upou the condi- 
tions prescribed in the instrument creating the 
trust or power. 

Perry on Trusts, Vol. 2, See. 3116. 
Story s lnqty. Jur., Vol. 1, See. 173; Vol. 
2, Sec. 1395. 


Moore vs. Diman, 5 R. J.. 130. 


Judge Story, commenting on this proposition, 
says: “An act which violates the very purpose for 
which the power was conferred, and the very con- 
trol over it which it meant to vest in the done® is 
repugnant to it, and cannot be deemed in any just 
sense to be in execution of it. (See Vol. 1, See. 
173°) 
These principles have trequently been applied 
by courts in the interpretation of town site laws. 

Treadway vs. Wilder, 8S Nev., 98. 

Same case, 9 [bid, 71. 

Mankato vs. Meager, 17 Minn. Gill. 2, 
page, 256, old Ed., 205. 


edwards vs. Tracy, 2 Mon., 4o. 


llall vs. Ashby, 2 Ibid, Ie. 
Ming vs. Truitt. 1 [bid, 322. 
Rathborne vs. Sterling, 25 Nas.. 338. 
Tecumpsa Town Site Case, 3 Neb., 284. 
Cotield vs. McClelland, 16 Wall, 281. 


The case cited from 8 and g Nev. was an action 
of eyectment. The defense assailed the deed is- 
sucd for a portion of the premises in controversy, 
issued by the trustee under the provision of the 
town site statutes of the State, upon the ground 
that the plaintiff, grantee of said trustee, was not 
an actual occupant or entitled to the deed, and 
that for this reason the trustee had no authority to 
issue it. The plaintiff claimed, as is done in this 
case, that the action of the trustee in issuing the 
deed was conclusive, and not open to attack in an 
action of cyectment, Upon this proposition the 
court says: “We do not think this position can be 
maintained upon reason or authority, 2/ (he Plawntifh 
aswel anaclual occupant or cntitled lo the oceupancy 
Ol thes land, he was nol, under the law of Congress er 
of the State, entitled to the deed. and the trustee had 
M0 authority loenecule tle 


() Nev. pare 71; Pa ey.. Qe ane CC), 


ln the case of Edwards vs. tracy, 2 Mon. page 
1g. cited above, it is held that the trustee of a town 
site, under the United States and territorial stat- 
utes, has no right to make a deed to a vaeant lot 
to a citizen who ts not in the possession of, or with- 
out the richt of possession to the premises. 


In the case of Cotreld vs. VcClelland, cited, 
supra, this court adopts the same interpretation 
with respect to the town site laws now under con- 
sideration. Justice Tlunt speaking for the court 


save: “LZ fhose tn possessteit of lhe land when the entry 
ores be niade by the Probate Judge, are the persons for 
whom he holds the lands tn trast and to whou he ts to 
make the respective deeds.” 116 Wall. 334). This in- 
yen of these statutes is clearly sustained 
by all authorities and in its application to cases 
arising under these enactments it is uniformally 
held that the Probate Judge, acting as such trustee in 
the execution of deeds, is without authority to 
make conveyances to parties who are not occupants 
or in possession, or who have not filed a statement 
claiming such lots, and the same rule we submit, 
must apply to dceds executed to parties while ad- 
verse claims on the property remain unsettled or 
undertermined. Leeds so issued to parties not en- 
titicd to the lands must by the terms of the statute 
be held void and of no effect. 

4. On page 67 of the Record, folio go, the plain- 
tiff offered to prove that on and prior to the 23rd 
day of May, 1873, he was in the possession of the lot 
Incontroversy, that he had built a fence around the 
samme, and that afterwards defendant Llorner broke 
through said fence, moved a trame house upon 
said Jot, took possession of it,and ousted the plain- 
tif therefrom. This offer of proof was also ex- 
cluded by the court and an exception reserved. 
error was assigned on this exception, (See Record 
pave 69, folio go.) but in the opinion tiled it will be 
seen that the Supreme Court of Colorado makes no 
reference toi. We now submit that this evidence 
Was competent in rebuttal, as tending to prove the 
plaintiffs prior occupancy and possession of said 
“es Both parties derive tithe by deeds issued by 

Probate Judges assuming to act under and by virtue 
of the power. and authority conferred by the 
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Lonited States and Colorado, ljenver town. site 
CHhactimMents, with respect la thre evecution cpt said 
trusts and disposal ol the lots within the limits of 


said town site. 


We shall contend hereafter that anv and ail 


presumptions to be induleed in considering the 
facts disclosed in this record, with respeet to the 
issuing of the several deeds by the probate judges 
as trustees to both piamtif and defendant are 
merely Arve facta and subject to rebuttal. As- 
suming then that from the reeitals contamed in the 
deed of Downing to Tlushes, the presumption ts 
to be mdulecd that PLlughes was an occupant or in 
possession of said) lot as a beneticiary uncer sate 
aets, i was certainly competent for the plaintitf to 
rebut such presumption by showing that the platn- 
tiff was tn possession of the lot and owner of the 
mprovements thereon prior to bemy ousted by the 
defendant Llorner, as stated in the offer of prot. 
[lye prot te neled lo) show POSSESSION cv k to the 
entry of the Denver town site, and the time of the 
filings of plaintiff's statement claiming said lot, as a 


beneticrary under said town site laws, 


But we think the evidence was competent tor 
another reason, We concede the maxim that the 
plamtif must recover upon the strength of his own 
tithe and not on the weakness of the detendant s. 
Nevertheless, upon the assumption that the Llughes 
deed was void, and that the defendant Tlorner, as 
his grantee, has shown no title whatever to. the 
lot in dispute, then we submit that it was competent 
for the plaintiff! to show actual prior possession, mn 
vhich case he may recover from a mere trespasser 
who has no title. 


Christee vs. Scott. 14 !low.. 202. 


The principal question involved in our sec- 
ond proposition is, whether upon the evidence con- 
tained in the Reeord the tinding and judgment of 
the trial court should not have been for the plain- 
tiff instead of the defendant. We contend that 
this evidence shows an older and superior title to 
the lot in dispute in the plaintiff, than that relied 
upon by the defendant Tlorner. Both parties, as 
stated before, claim tithe under and by virtue of 
deeds executed and deedny cred 1) Probate Judges ol 
Arapahee County, Colorado, assuming to act as 
trustees, under the provisions of the aforesaid 
Denver town site Jaws. And the question. pre- 
sented by the pleadings and evidence is, which one 
of these deeds conve vs the older and superior title 
to the lot in dispute the one issued by Probate 
judge Ninesley to the plaimtiff, or that of Probate 
Judgve Downing to Jolin Tlughes, under which the 
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fermipation of this question requires a carelul ex- 


amination of the evidenee in the ease, in connec- 
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enactments. LT! the evidence now in the Record 
discloses the fact that Probate Judyve Downing, in) 
his cli ec of (Di tol ge? F 1Ao7, conveyed the hort in 
question to a party not cntitled thereto, cither as a 
beneherry or claimant under said town site laws, 
then we submit that the deed by the terms of these 
lows is vonul, and of none cfhleet. and that the deed 
exccuted 1) Lise! 4& INKingsley, showing clS tI does 
ds statutes, 


Upon its face jul complianeec With sal 
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must be regarded as conveying the older and supe- 
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rior tithe to the plaintiff. It will be observed by 
the recitals of the Kingsley deed that two lots, 
numbered 23 and 24, 1n block 166, were conveyed 
to the plaintiff under and by virtue of an act of 
the territorial legislature, approved February §, 
S72, while lot 10, block 176, the lot in dispute, was 
conveyed to plaintiff under the provisions of the 
said territorial act of March ii, 1804.0 It is proper, 
we think, by way of explanation, to state that the 
Supreme Court of Colorado, in the case of the 
City of Denver vs. Went, 1 Colo. 3360. in construing 
the territorial act of ISO4, held that no provision 
was made authorizing the Probate Judge, as trus- 
tee, to make conveyances of lots not tiled upon 
within the ninety days, as provided in section four 
of said act. This omission led to the passage of 
the act of February S. i872. referred to im the 
Kingsley deed. The question to be considered 
in this case relates only to lot to, block 176, named 
in said deed as issued under and by virtue of the 
act of Mareh ii. 1864. 


1. In support tothe plaintiff's tithe to the lot in 
controversy the following facts are proven, as ap- 
pears by the record: 1. Phe entryot the Denver town 
site by Probate Judge Tlalliatrust for the several use 
and benett of the rightful occupants of Denver City 
and the deva fide owners of the improvements 
thereon as) provided: in the act of Congress 
of May 28, 1804. as evidenced by the receipt 
of the receiver of the land office and patent of the 
lL nited States government therefore. (See record 
prcatues on -% folios 44 30}. - 2 lero] cOnveving 
the unexecuted parts of said trust from james [lall 
to Omer ©. Nent, his successor in office: from comer 
() Kent to facob Downie, his Stecessor in ottiec: 
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from Jacob Downing to Henry .\. Clough, his suc- 
cessor in office; and from Tlenry .\. Clough to Wil- 
liam C. Kingsley, his successor in ottice. (See Re- 
cord pages 27 to 35.) 3. That plaintiff Chever tiledon 
the lot in question .\ugust 7, 1805. .\s required by 
the fourth section of said act of Colorado territory. 
4. \ deed from William C. Kingsley, Probate 
Judge as trustee to the plaintiff in’ this suit, con- 
veyving the lot in controversy with other lots not in 
dispute in this Case, 

This evidence, prea Sate, clearly proved title 
in fee in the plaintiff and is ample and sutherent to 
sustain a recovery in his favor. The burden then 
rested upon the defendant Llorner to show a bet- 
ter tithe in fee in himself under the issues in the 
ease. For this purpose he introduced the deed 
from Downing to [lughes, dated October 24, 1867, 
which was objected to by the plaintiff for reasons 
assigned in the Record, the objections were over- 
ruled and exceptions reserved, (| Record pages 53 and 
sy.tolio 7S), this was followed bya deed from tlughes 
and a deerce of court in partition proceeding: vest- 
ins tithe insaiddefendant -horner. Phe admission 
of this evidence was assigned as error in the Su- 
preme Court of Colorado. See Record, pytoe ON, 
folios gg 100). Phe view adopted by the court with 
respect to the force and effect of this deed made it 
unnecessary to notice this error. We propose, how- 
ever, to call attention to the admission of this evi- 
dence hereafter in the discussion of the question as 
to what, i any, presumptions are to be indulged 
Upon the facts in evidence with respect to the 
authority of the Probate Judge Downing as trustee 
LO issue it, 

(On the question, which of the two deeds con- 
veyed the prior and superior tithe, we contend that 
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as it appeared in evidence that the plamtill Chever 
hled upon the lot \ugust 7, 1865: the issuance of 
the Kingsley deed must relate back to that date. 
It is a well settled rule of law that “where there 
are divers acts concurrent to make a CONVEVANCE, 
estate or other thing, the original act shall be pre- 
ferred, and to this the other acts shall have rela- 
tion, 

Viners Abb. Tithe Relation, 2G0. 

Crutse on Real Prop... Vol. 5, 310, 501. 

Landes, vs. Brant, 1o Llow.. 371, 37 

Jackson ye Vie Michael, 3 C ow.. i 

Crowley vs. Wall, 12 Mo. 14s. 


This principle has been frequently applied to 
cases where two patents have been issued by the 
lnited States voverniment for the same Praoperty, 
and the junior conveyanee in date by relation has 
been held to convey the superior and better title. 

Moore vs. Wilkinson, 13 Cal. 4S. 
Stark vs. Barrett. 15 Cal. 36 

Leese vs. Clark. 1S Tbid.. $71. 
Tonchurd vs. Crow, 20 Tbid.. tor. 
Semple vs. Lluwer, 27 Tbid.. 10s. 
Morrell vs. Chapman, 35 tb. SS. 
Beard vs. Federy. 3 Wall, qo. 
[lenshaw vs. Bissell, 18 Wall. 230. 24 
l'rench vs. Spencer, 21 Plow... 230. 24 
(srisar vs. MeDowell,6 Wall... 3So. 
Shepley va, Cowan, 97 ¢ . S.. 53.90). 


lt appears from the evidence that the plamtltt 
filed upon the Jot in dispute on the sth of -\uwust, 
1865, in compliance with the 4th section of the act 
of the territorial legislature. by this initiators 
step the plaintiff secured a vested mueht which, 


when followed llp ly the Issuing ola deed ly the 
trustee, gives the older and better right to the 
premises. In such cases the deed “ relates back 
to the date of the initiatory act and cuts off all in- 
tervening claimants. (Shepley vs. Cowan, gt l.5.. 
330, 338. Tlenshaw vs. Bissell, 18 Wall, 255, 264). 

Where two patents are issued by the govern- 
ment, the rule does not rest Upon the question 
whether the tirst in date carries the legal title and 
the second the equitable, but upon the fact that 
the initiatory steps being first taken in compliance 
with the law secures to the party a vested right. 
ln Lessee of French vs. Spencer, 21 Llow., cited, 
supra, page 240, the rule is stated as follows: “I 
isalso the settled doctrine of this court, that an 
entry ino a United States land office, on which a 
patent issues (no matter how long after the entry 
is made), shall relate to the entry and take date 
with it. (Ross vs. Barland, 1 Pet., 655). The 
hetion of relation is that an intermediate bona tide 
alience of the incipient interest may claim that the 
patent inures to his benetit by an ervfoes/ facto opera- 
tion, and receives the same protection at law that 
acourt of equity could afford him.” Again, in 
Gibson vs. Chouteau, 13 Wall, pages too tot, the 
same rule is even more fully announced. 


Now we respectfully submit that the Supreme 
Court of Colorado, in the opinion tiled in this case 
isce Record, page 74, folio 113), has misconceived 
the force and etfect of the doctrine of relation, as 
announced by this court in the authorities cited, 
and as applicable to the facts of the case at bar. 
Nearly all the cases cited are actions of cjeetment, 
amt the rale is held to apply. The application of 
the rule does not depend upon the question whether 


- 


Jt) 


the elder conveyance in date carries the lewal title 
lor the purpose of maintaining the action at law 
or not. but upon the fact that the yunmior patent 
vives the better right, and should. in tustice, bear 
date of the time of taking the initiatory steps te 
secure the land. 

With respect to the clistinetions pomted cul I) 
the Sapreme Court of Colorado, as to the appli- 
cability of the decistons of this court on the ques- 
tion of relation, as applicab!l: tothe faets of this 
case, litthe need be said. Phe reasons assigned by 
the judge writing the opinion scems to us to be in 
contliet with the decisions of this court. Phe rule 
seems applicable to the tssuance of deeds as well 
as patents. Several of the cases cited in this court 
support this view. and why the rule should net 
apply to the issuanee of a deed by the probate 
judge assuming to act under town site laws ts dithe 
cult for us te understand. 

lf the issuing of deeds by such pudye as trustee 
isto be regarded as analogous to the issuing of a 
patent by the otfieers of the land department, and 
subject to the same rules of presumptions as to the 
regularity of their issuance: We do not under- 
stand why deeds issued by said) judges as trustees 
under the provisions of the Denver town site Laws, 
are not also analogous to the issuanee of patents by 
the officers of the land department, with respect to 
the application of the doctrine of relation. and 
especially so when it appears from the evidence, 
that at the time Judge Downing, as trustee, exe 
cuted and delivered said deed to Llugwhes. The 
plaintiff's claim to said lot remained of record im his 
office, and so remained unsettled, until his successor 
in office, Judge Kingsley, determined the plamutt’s 


right so acquired by tiling his claim for said lot and 
executed and delivered to him the deed) now in 
evidence, dated May 7, 1875. 


2. It further remains to consider the kind of pre- 
sumptions applicable and how far they are to be 
indulged upon the facts proven in this case in sup- 
port of the plaintiff title. We submit in the out 
set, that there is no room for the indulgence of 
conclusive presumptions, and if any presumptions 
whatever arisc upon the facts in evidence, they are 
Priva facte only and subject to rebuttal. Neither 
of the parties claim tithe by reason of long con- 
tinued adverse possession, or lapse of time, and 
therefore conclusive presumption on this ground 
are Wholly inapplicable. The power or authority 
ofa Probate Judge, to make deeds as trustee, to 
beneficiaries, under and by virtue of the Denver 
town site laws, are so dissimilar to the laws of the 
vovernment, authorizing the issuing of patents, as 
tomake the rule with respect to conclusive pre- 
sumptions in the case of the patent, entirely tnap- 
plicable tothe case of issuing said deeds under the 
provisions of said town site laws. It cannot be said 
that the Downing-}lughes deed rises to the dignity 
ofa judicial act so as to call for the application of 
conclusive presumptions with respect to its regular- 
itv. Tf the deed in any sense is to be regarded as 
a juclicial record, then it Can only be regarded as 
record of an inferior tribunal with statutory powers 
strictly to be observed in the ISSuINnY of such deeds, 
in Which case the authority to act should appear 
upon the face of the record, all these questions 
have repeatedly been considered by this court, and 
with respect to their application of the facets of this 
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case, we feel it unnecessary to de more than sunply 
call attention to them. | 


We now submit that all presumptions arising 
upon the evidence in this case, are /riaa facte 
only, and subject to rebuttal, and that all such pre- 
sumptions are to be indulged. in support of regu- 
larity in the issuance of the Kingsley deed to 
plaintiff,as in the issuance of the Downing-Ilughes 
deed, under which the defendant Tlorner claims 
title in fee, 

lt will be seen from the opinion of the Su- 
preme Court of Colorado, tiled in this case, that 
no presumptions whatever are indulged with re- 
spect to the regularity of the Kingsley deed, and 
that the force and effect of the evidence introduced 
in behalt of the plamtll in Support of it, and of 
his reht to the Jot in controversy, is entirely over- 
thrown by the application of presumption liberally 
mdulved in support of the regularity of the tssu- 
ance of the Downing-llughes deed. Phe [ude 
writing the opinion says with respect to this deed: 
“Tt seems from these reeitals that the deed ts 
neither votd upon its face nor silent as to the au- 
thority of the officers to execute it, they are suth- 
cient under the principles announced and the au- 
thorities cited in SUP port thereof to raise the pre- 
sumption, in-an action of this character, that the 
necessary initiatory steps were taken in conformity 
with the law.” The same thing may be said of the 
Ningsley deed, from its recitals it Is neither vord 
upon its face, nor silent as to the authority of the 
itidee to execute it. In view of the fact shown by 
the evidence that the plaintith ted upon the Tot 
on the seventh of .\ugust, rS86o5. it certainly ought 
to have been sutheient to raise the presumption in 


this action that che necessary initiatory steps were 
taken by the plaintiff in conformity to the law to 
secure his right to the lot. 

It appears from the plaintiff's evidence that 
he tiled upon the lot August 7, 1805, as claimant 
under said town site laws. It also appears from 
the recitals in the Kingsley deed, which must: be 
regarded with greater dignity than the Downing- 
llughes decd, because it states facets, not conclu- 
sions, that the plaintiff tiled upon said lot, and, 
notwithstanding said filing which appeared of 
record that Jacob Downing, then Probate Judge, 
deeded said lot, on the twenty-fourth of October, 
ISo7, to John Lluwhes, who did not appear by rec- 
ord to be entitled to it. These were all material 
facts proven in support of the plaintiff's right to 
the Jot, and cannot, we insist be overthrown by the 
application of conclusive presumptions, based upon 
the indefinite recitals contained in the Downing- 
lluehes deed, under which defendant [lorner 
claims title in’ fee. L pon this state of facts, we 
submit that any presumptions to be indulged in 
favor of the Downing-Tluwhes deed were disputa- 
ble, that with respect to the acts of trustees they 
“are indulwed only to supply facts; they are never 
indulged against ascertained and established facts, 
When these appear, presumptions disappear.” 

Lincoln vs. French, tos U.S., 617. 
fresh vs. Gilson, 16 Pet.. 327. 
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The fact then appearing in evidence that the 
plaintiff took the proper initiatory steps to secure 
title to the lot, as required by the qth section of the 
act of the territorial legislature, and that Downing 
deeded the lot to Llughes, who did not appear of 
record to be entitled to it, raises the presumption 
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that Downing, at the time of inakine the deed to 
llughes, was cognizant from the reeords of his 
office that the plaintiff had tiled upon the lot. and 
that his right thas secured was undetermined. 
Now, ino such case. it became his duty, by the Sth 
section of said act of the territorial legislature, to 
summon all adverse claimants, hear proof and de- 
termine im cwredeve the controversy between such 
Clanmant: and by section 13 of said aet it is pro- 
vided that no deed of conveyance shali be made 
until the CONTFOVETSY between such adverse claim- 
ants shall have been determined. (See Sess. Laws 
Colo., 1864. pages ya. tjo: Rev. Stat. Colo. 180s, 


pagwes 622, 623, O25). 


The Downing-llughes deed is introduced in 
evidence to overthrow the material facts proven in 
suppert of the Kingsley deed oa which the plain- 
uff relies for a recovery, there is nothing upon the 
face of the Downing-llughes deed to rebut the 
fact of plaintiff claim tiling to said lot or that it did 
hot adppeakl of record threat lbuohes Was nol entitled 
to said lot, nor is there a single fact stated upon 
the face of this deed, upon which to base or im- 
dulge a presumption that Chever was summoned by 
him, and testimony heard, and his right to the lot 
determined ator 1 fore the IssuInY oft the deed to) 
llughes. It is made a prerequisite by the statute 
that the determination of the mohts of adverse 
claimants shall be in writing. Phe rule was a 


ly lo) pore ~ wt oe 


reasonable one, its purpose was clear 
the Probate Judges determination in such cases, 
and it ought to appear either of record tn his office 
or upon the face of the deed issued by him atter 
such hearing. If no such hearing took place in this 
case then the issuing of the deed to Llughes was tn- 


at 


hibited by the thirteenth section of the territoral 
act before cited. If any such determination of the 
plaintiffs right so acquired by filing his claim to 
the lot, ever took place, it must be, by the terms of 
the act, in writing and should either be produced 
inevidence or appear upon the face of the deed. 
[In the absence of such written proof of this material 
fact it must be presumed that the controversy was 
never settled as provided in Section 8 of said act, 
until the execution of the Kingsley deed to the 
plaintiff and that the deed to Tlughes who did not 
appear of record to be entitled to the lot, was exe- 
cuted without any investigation whatever of the 
rights of adverse claimants, and in direct violation 
of the thirteenth section of said act, 

The recitals in the Hlughes deed present only 
a conclusion of law, no facts, are stated on which 
to base a presumption that [lughes tiled upon the 
lot, or that a controversy between him and the 
plaintiff ever took place, or that he was in any 
sense entitled to a deed for the lot as a beneticiary 
under said town site laws. Now presumptions are 
never held to be a substitute for proof of inde- 
pendent material facts. 


Lnited States vs. Ross, g2 U.S... 283. 
Manning vs. Insurance Co., 100 UL S.., 
OG |. 


The fact that the Downing-Llughes deed bears 
date anterior to the date of the Kingsley deed, isim- 
material in the absence of proof that Llughes filed 
a written statement claiming the lot under section 
, of the territorial legislature. It cannot be as- 
sumed from the general recitals of the deed that 
such a filing existed in the records of Downing's 


~~ _— 


office at the time of the issuance of the deed, and 
by such presumption overthrow the independent 
material facts proven; that the plaintiff, did_ tile 
upon the lot and received a deed from the trustee 
recting these essential facts upon its ig@ee. \s already 
shown, this deed relates back to the date of the 
plaintiff's tiling, and gives the older and. superior 
title to the lot. 


Nor is itto be assumed, from the weneral re- 
citals in the Tlughes deed. that it conveyed the 
legal tithe to the lot. In order to overthrow the 
proof in support of the plaintiff's case. it should 
be proven that Llughes tiled upon the lot as an ad- 
verse claimant, that prior to the execution of the 
deed Downing summoned the plaintiifs, heard their 
proof and determined in writing the controversy 
between such adverse claimants. Phis writing 
should be produced in support of the deed or its 
loss accounted for. This proceeding was necessary 
before issuing the deed, unless the controversy was 
so determined th@aethe probate judge was not 
authorized to issue the deed. and if issued it was 
void and of none effeet. TE the deed was void it 
will not be pretended that, under the circumstances 
of this case. it can be made valid by the appheation 


} 


of conclusive or any other character of presump- 


tion. 

If the issumne of the Pluwhes deed was without 
authority, the trust by the weneral rule, as shown 
already, as well as by the provisions of the statute, 
remaimed to le executed yy Downing s successor 
in othiee. We submit, therefore, that the reeital in 
the Downing-llughes deed, do not, without ada- 
tional proof show authority in’ Probate Judge 
Downing to execute said deed to Tlughes. Om tts 


lace it has not the semblance of a judicial record: 
It does not purport to determine controversics be- 
tween adverse claimants; and yet the evidence 
shows that such controversies cxisted at the time 
of its issuance, there is nothing upon the face of 
the deed upon which to base the presumption that 
It was issucd in conformity with the rules and reg- 
ulations prescribed by the territorial legislature for 
the disposal of lots within the limits of the Denver 
town site; and, therefore, insufficient to overthrow 
the plaintiff's right of recovery in the case. 


In this view the deed was not admissible in 
evidence without proof showing that it was regu- 
larly issued in conformity with the law, and the ex- 
ception of the plaintiff to its admissibility ought to 
have been sustained. Or the whole case we contend 
that the plaintiff has been deprived of a substantial 
right acquired in conformity with the aforesaid 
town site enactment, by the ruling of the trial 
court, and the Supreme Court of Colorado. That 
the judgement should be reversed and judgment 
rendered in favor of the plaintiif. 


j. O. CHARLES, 
ltlorney for Platutth tn lervroi., 


APPENDIN., 


We append the essential portions of the sec- 
tions of the act of the Verrittorial Leyislature of 
Colorado, heretofore referred to in our argument. 

Seetion 4 is quoted in the argument, 

Section S. In case suits shall not be brought, 
as provided in this act, for the purpose of settling 
or determining any controversy between adverse 
claimants to any such lands, within sixty days after 
the expiration of the time for tiling the statement, 
as provided in Section 4 of this act 
. * it shall be the duty of such judge 
to summon the adverse claimant to appear be- 
fore him at atime and place to be mentioned in 
such notice ” ” and make their proot and 
allegations in reference to such adverse clam, at 
the time and place of the return of such stummons, 
lf the same shall have been served as provided in 
this act, the judge shall, if the parties appear, pro- 
ceed to hear their proof and allegations, and shall 
thereupon determine, in writing, the controversy 
between them. Upon such hearing, the state- 
ments of the parties respectively deposited 
with such judge as required by the fourth 
section of this act, shall) stand for — their 
pleadings, and either party may ouse in 
evidence the statement by the other, or by the per- 
son under whom he or she claims. The evidence 


3 
of the witnesses sworn upon such trial shall be re- 
duced to writing, 

Sec. 13.°% * * * “Proreed however, That no 
such deed of conveyance shall be acknowledged or 
delivered for any part, lot, block or share of such 
lands, to which there shall be adverselor contesting 
claimants until the controversy thereon shall have 
been settled or determined, in the manner hereinbe- 
fore prescribed, and whenever any such controversy 
shall have been so settled and determined, the cor- 
porate authorities, or judge, or judges, shall, upon 
the like demand or request, * * * * convey 
the lands, or interest or shares therein, the right to 
which shall have been thus ascertained, to the per- 
son or persons thereby determined to be entitled 


to the same. 
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C. H. VAN STONE VS. THE STILLWELL AND BIERCE MF'’G co. 1 


a UNITED STATES OF AMERICA, set : 


The President of the United States to the judges of the cirenit court 
of the United States for the western division of the western district 
of Missouri, Greeting: 

Because in the records and proceedings and also in the rendition 
of the judgment ofa plea which is in the said circuit court, before you, 
between The Stillwell and Bierce Manufacturing Company (a corpo- 
ration), plaintiff, and C. Il. Van Stone, defendant, a manifest error 
hath happened, to the great damage of the said C. Il. Van Stone, 
defendant, as by his complaint appears, we, being willing that the 
error, ifany hath been, should be duly corrected and full and speedy 
justice done to the parties aforesaid in this behalf, do command you, 
if judgment be therein given, that then, under your seal, distinetly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you may have the same at 
Washington, D.C.,on the second Monday of October next, in the said 
Supreme Court to be then and there held, that, the record and proceed- 
ings aforesaid being inspected, the said Supreme Court may cause 
further to be done therein to correct that error what of right and 
according to the laws and customs of the United States should be 

done. 

Seal of the United States Witness the Honorable Morrison R. 
Cireuit Court for the Waite,Chief Justice of the Supreme Court 
Western Districtof Mis- of the United States, and the seal of said 
sourl, Western Divis- circuit court. 
lon. Issued at oflice, in Kansas City, this 

sixth day of February, A. D. 13588. 
WARREN WATSON, Clerk, 
by —— —, D. v. 
Allowed by— 
(Signed) A. KREKEL, Judge. 


b | Endorsed:] (1.) United States circuit court, western dis- 
trict of Missouri, western division. Stillwell & Bierce M’f’g 
Co. vs. C. IL. Van Stone. Writ of error. Filed 


, clerk. 


—,1G—, ao 


WestTeRN Division or tue Western District or Missourt, set: 


I do hereby return due and perfect obedience to the within writ, 
and do herewith, under the seal of said cireuit court, distinetly and 
openly, send the record and proceedings aforesaid, with all things 
concerning the same. 

Witness my hand as clerk and the seal of said court. 

Issued at oflice, in Kansas City, this ninth day of June, A. D. 
ISSS. 

WARREN WATSON, Clerk, 
by » Deputy Clerk. 


1—4052 
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c UNITED STATES OF AMERICA, Sct? 
To The Stillwell & Bierce Manufacturing Company, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington, D.C..on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
western division of the western district of Missouri, wherein C. I. 
Van Stone is plaintiff in error and vou are defendant in error, to 
show cause, if any there be, why the judgment rendered against the 
said plaintiff in error, as in said writ of error mentioned, should 
not be corrected and why speedy justice should not be done to the 
parties In that behalf. 


Witness the Honorable Arnold Krekel. judge of the circuit court 
of the United States for the western division of the western district 
of Missouri. thy 


iis 6th day of February, in the vear of our Lord one 
thousand eight hundred and eighty-eight. 
(Signed) A. KREKEL, Judge. 
d | Endorsed :] (2.) United States cireuit court, western dis- 


trict of Missouri, western division. Stillwell & Bierce M'f’g 
Co. vs. C. Hl. Van Stone. (‘itation. riled a, iss. 
, clerk. 


Unitep States oF AMERICA, ) 


Western District of Missouri, | 


We hereby acknowledge due service of the within eitation this 
twentieth (20th) day of February, A. D. 1Sss. 
DAVIS & WINGEIELD, 
Attorney- for Defendant in Error. 


1 Uxirep Srares oF AMERICA, set: 


Pleas and proceedings had before the cireuit court of the United 
States for the western division of the western distriet of Missouri 
in a cause wherein The Stillwell & Bierce Manufacturing Com- 
pany is plaintiff and Charles H. Van Stone is defendant, at law. 

A. D. 1886, in vacation of said court, the following eutry appears of 

record in said cause : 


Be it remembered that heretofore, to wit, on the 28th day of April, 


STILLWELL & Brerce M’r’s Co. 

against 112s. 
C. H. Van STONE. 
This day there is received and filed a transeript of record in the 
above-entitled cause from the circuit court of Saline county, Mo.. said 
cause having been removed from said court by the plaintiff! under 
the provisions of section 639 of the Revised Statutes of the United 
States. 


THE STILLWELL AND BIERCE MANUFACTURING CO. 5: 
Said transcript is in words and figures as follows, to wit: 


STATE OF Missouri, |... 
County of Saline, f° 

Pleas before the cireuit court of Saline county at the february term, 
A. D. 1886, before the Hon. Jolin P. Strother, judge of the sixth 
judicial cireuit of Missouri, in the cause wherein Stillwell & Bierce 
Manufacturing Company is plaintiff and Charles Il. Van Stone 
is defendant. 


Be it remembered that on the 20th day of January, A. D. 1886 
. . . - - = ? ? 
the following proceedings were had, to wit : 
2 There was filed in the office of the clerk of the cireuit court 
a petition in this cause; which said petition is in words and 
figures following, to wit: 


STATE OF Muissoury, } 
( ounty of Nal sine ’ j 


” oe 


Fred. J. Shupp, being sworn, states that about the month of Jan- 
uary, ISS5, he entered into a contract with Charies II. Van Stone to 
furnish certain machinery and other material and to perform eer- 
tain labor in fitting up the mill of said Charles IH. Van Stone, and 
in placing said machinery and materials in said mill; whieh said 
mill is situated on lots two (2) and three (5) of block one (1), Alex- 
ander’s and Sandidge’s Addition to the city of Marshall, Saline Co., 
Mo., for which said Van Stone agreed to pay the sum of eighty-two 
hundred dollars; that said Shupp has complied with his part of 
said contract in every respect, and in addition thereto has performed 
certain extra work and labor and furnished certain extra material 
and machinery at the special instance and request of the said 
Charles Il. Van Stone; that the above and foregoing account is a 
just and true account of the amount due said Fred. J. Shupp from 
said Charles I]. Van Stone for mechinery and other material placed 
in said mill by said Shupp, and for work and labor performed by 
said Shupp in placing said material and machinery in said mill 
pursuant to the terms of said contract, after all just credits have been 
given, and is also a just and true account of the extra machinery 
and materials furnished and placed in said mill by said Shupp, and 
of the work and labor performed by said Shupp in placing said ma- 

chinery and material in said mill, and said account is a just 
) and true account of the demand due said Shupp after all just 

eredits have been given, and is intended to be a lien upon 
said mill and the lots upon which the same is situated, said lots 
being lots two (2) and three (3), block (1), Alexander and Sandige’s 
Addition to the city of Marshall, Mo., and said mill being described 
as follows, to wit: 

Que three-story mill, with basement with elevator-room attached, 
said mill being 40 ft. x 60 ft. in size and about 45 feet in height 
above basement, the clevator-room being on north side 16 ft. x 60 ft. 
and about 40 ft. high; also an engine and fuel-room attached on 
the east side, being about 56 ft. x 40 ft. and about 1S ft. high; that 
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the owner of said lot and said mill is Charles Hl. Van Stone, and 
said Fred. J.Shupp is the original contractor for the furnishing and 
placing of said machinery and material in said mill, and said bal- 
anee due for which this lien is sought is $5,592.53, and that this 
lien is filed within six months after this indebtedness has accrued, 
this December 21, 15580. 

FRED. J. SHAUPP. 


Subscribed and sworn to before me this December 21st, 18585. 
G. W. LANKFORD, Clerk. 
By ED. 'T. OREAR, D.C. 


In the Circuit Court of Saline County, Mo. February Term, 1886. 


Srirpwete & Bierce M’r’G Co., Incorporated, Plaintiff, 

against ( 

CHarves Hl. Van Srone, Defendant. 
Plaintiff states that it is a corporation duly incorporated under 
the laws of the State of Ohio, and as such entitled to contract and 
be contracted with and to sue and be sued; that on the 15th 
4 day of January, 1885, one Fred. J. Shupp entered into a 
contract with the defendant, by which said Shupp agreed to 
building the elevator building of defendant, situated in the north 
part of the city of Marshall, Saline county, Mo., said elevator build- 
ing being situated on lots two (2) and three (5), block one (1), of 
Alexander & Sandidge’s Addition to said city of Marshall, a flour- 
ing mill for the manufacture of flour, meal, and bread-stuffs, and 
in constructing said mill said Shupp agreed to furnish all the ma- 
terial except such as was then on said premises, and to do all the 
work and be at ail of the expense, the material and articles to be 
used in the construction of said mill being set forth in a paper at- 
tached to said contract and made a part thereof by the parties 
thereto, suid material to be good and durable and the workmanship 
to be first class. It was also agreed that said Shupp should make 
all necessary connections between the engine and other machinery, 
and that said mill should becomplete and ready for delivery before the 
first day of August, 1885. [t was further agreed that the capacity of 
said mill should be from fifty to seventy-five barrels of flour and 
from three hundred to four handred bushels of corn per dav of 
twenty-four hours, and the work of said mill as to the quality of flour 
and meal manufactured should be first class and the quantity of 
flour and meal produced by said mill in proportion to the wheat and 
corn used should be up to the standard of first-class mills, and par- 
ticularly the Aulyille mill, of Aulville, Mo.,as to quality and quan- 
tity of flourand meal produced in proportion tograin used. It was 
further agreed that when said Shuppwas ready to deliver said mill to 
the defendant upon its completion he should notify the defend- 
a ant of such fact, and one Farnk Summerville should be re- 
; quested to go to said mill and test the same ; said Shupp, at 
his own expense, to put said mill in operation, the defendant to fur- 
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nish fuel and grain, and said Summerville should decide whether 
or not said mill was constructed and operated in accordance with 
the terms of said contract, and if said Summervilie decided that said 
mill operated and was constructed in the manner required by said 
contract, then said mill should be delivered to the defendant, but if 
said Summerville decided that satd mill was not built or did not 
operate according to said contract he should, if in lis power, inform 
said Shupp of what the deficiency consisted, and said Shupp should 
have fifteen cays in which to correct such deficieney, and at the end 
of said time the said Summerville should again examine and test 
said mill as before, and if he decided that the same complied with 
said contract it should be delivered to the defendant, but if he de- 
cided that said mill did not comply with said contract he should 
inake an estimate and ascertain what amount ought to be deducted 
from the contract price for said mill on account of its failure to 
comply with said contract, and said mill should be delivered to the 
defendant and the decision made by said Summerville should be 
final upon the parties to said contract. In consideration of the com- 
pliance by said Shupp with his part of said contract defendant 
agreed to pay said Shupp the sum of eight thousand two hundred 
dollars, as follows : 

On the first day of April, 1885, five hundred dollars, and on the 
first day of May, 1SS5, five hundred dollars, and when said mill is 
delivered to him the sum of twelve hundred dollars, and at the time 

of such delivery the said Van Stone was to execute to said 
6 Shupp lis three promissory notes, each for the sum of two 

thousand dollars, one to mature one vear after date, one in 
two years after date, and the third in three years after date, all bear- 
ing interest from date at the rate of seven per cent. per annum, the 
interest to be paid annually, said notes to be well secured on real 
estate, and the sufliciency of the security to be determined by Will. 
Hl. Wood, Esq., of Marshall, Mo.. or, in case he fail to act, by J. 1. 
Cordell, of Marshall, Mo. Plaintiff states that after entering into 
said contract said Shupp fully complied with the same and built 
sald mill and furnished the machinery therefor as in said contract 
required, except that said Shupp did not complete said work within 
the time required by said contract, in this: that that part of the 
machinery intended for the grinding of corn did not work to the 
satisfaction of said Van Stone at the time when said contract should 
have been completed, but that the said Van Stone, by an instrument 
in writing, herewith filed and marked Exhibit A, waived his rights 
to demand a fall compliance with said contract as to time and agreed 
that whenever the part of said mill intended for grinding corn was 
so completed as to do satisfactory work that he would pay for the 
entire work, and said Van Stone, by said writing, accepted all that 
part of said work which was intended for making flour: that after- 
wards said Shupp completed said mill and fally complicd with said 
contract and said Frank Summerville examined and tested the same 
as provided by satd contract and accepted the same on the l6th day 
of October, 1885, and the defendant then and there promised and 
agreed to pay for said mill in accordance with the terms of said 
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contract, and thereupon said mill was turned over to said Van Stone 
and was received und accepted by him, said defendant then and 
-here waiving all objections on account of said mill not being com- 
pleted within the time required by said contraet; that defendant 
has paid said Shupp on said contract the following sums, to wit: 


7 ge S450 
May 7, PT dinaaenenahi tei hein geimiaieitenedinemianiieetieimminai O00 
May 26, —orre (Metnmenmeesmmmnian ae 
Aug. 6, ” wma siniiainniail: aan 
ro. Tiamat aceasta D0 5 


85,044 12 


That during the time that said Shupp was engaged in said work 
as aforesaid he performed extra work and labor on said mill and 
furnished and placed in said mill extra material and machinery not 
embraced in said coutract at the special instance and request of«the 
defendant, for which the defendant agreed and promised to pay said 
Shupp what said extra labor, material, and machinery were reason- 
ably worth; that the extra work, material, and machinery so fur- 
nished by said Shupp is reasonably worth the sum of two hundred 
and thirty-six dollars and sixty-tive cents, as appears by an item- 
ized account thereof filed herewith in connection with a full account 
of all the work and labor performed and material and machinery 
furnished by said Shupp, both under the original contract above 
set forth and said contract for the furnishing of such extra work and 
labor and machinery and material, and plaintiff states that, after 
deducting the credits aforesaid, there remains due said Shupp on 
said original contract and for the furnishing such extra work and 
machinery the sum —five thousand three hundred and ninety-two 
dollars and fifty-three cents (85,592.53) 

Plaintiff further states that, althougii said Shupp complied with 
the terms of said contract as aforesaid and furnished such extra 
work and machinery as aforesakd, the defendant, with the exception 
of paving the amounts eredited above, has failed to comply with 

his part of said contract by paying the amount and execut- 
S Ing the notes asabove set forth and specified in said contract, 

anid wholly failed and refused to pay for satrd extra work, 
material, and machinery furnished by said Shupp as aforesaid. 
Plaintiff further states that said Shupp was the original contractor 
with the defendant, both for the performance of sata contract and 
for the furnishing of the extra work, material, and machinery afore- 
said, and was entitled toa lien upon said mill building and = the 
lots upon which the same is situated for all the work and labor 
performed and all the material -and machinery furnished, both 
under said original contract and said contract for furnishing such 
ex*sa Work, material, and machinery, and that for the purpose of 
securing seid lien as aforesaid by law the said Shupp, as original 
contractor, did, on the 2l<t day of December, 1885, aud within six 
months after the completion of sila rill! as aforesaid, anid after the 
last item of work, material, and machinery was furnished as afore- 
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said, file with the clerk of the circuit court of Saline county, Mo., a 
just and true account of the demand due him after all just credits 
had been given and a true description of the property, or so near as 
to identify the same, upon which the lien was intended to apply, 
with the name of the owner of said property, to wit, the defendant, 
Charles Hf. Van Stone, and of the contractor, to wit, said Fred. J. 
Shupp, describing the real estate upon which said mill is sittuited as 
lots Zand 3, in block one (1), Alexander & Sandidge’s Addition 
to the CLV ot Marshall, Saline county, Mo., and deseribed said mill 
asone three-story mill with basementand elevator-room attached, said 
mill being 10 ft. x 60 ft. in size and about 45 feet in height above base- 
ment, the elevator-room being on north side 16 feet x GO feet and 
about 40 feet high; also an engine and fuel room attached on the 
east side, being about 56 feet x 40 feet and about 1S feet high ; 
) that the defendant was then and now is the owner of said 
property and said Fred. J. Shupp was the original contractor 
for the performance of said contract and furnishing such extra work, 
material, and machinery, and the said account and statement filed 
with the circuit clerk as aforesaid was verified by ihe oath of said 
red. J. Shupp, as required by law; that an itemized account of 
all the work and jabor performed and of all the material and 
machinery furnished and placed in the mill of the defendant 
aforesaid by said Shupp, together with the credits to which de- 
fendant is entitled, is herewith filed and marked Exhibit “ BO and 
that by reason of the premises said Shupp beeame and was entitled 
to a mechanic's lien on the real estate aforesaid and on the build- 
ings and improvements situated thereon tothe extent of his demand 
against the defendant as aforesaid, to wit, the sum of SO.592.55 > that 
afterwards, to wit, on said 21st day of December, 1555, the said 
Shupp, for value received, assigned, transferred, and set over to 
plaintiff all his accounts against defendant for work and labor, ma- 
chinery and material, farnished as aforesaid, and also his mechanie’s 
lien on said property so filed as aforesaid, and by said assignment, 
Which was in writing, signed by said Shupp, authorized said plain- 
til to enforce said lien and to collect said account according to law 
Plaintiff therefore states that by reason of the premises it is entitled 
to recover from the defendant said sum of SOO 55, with interest 
thereon from the 16th day of October, 1SS5, the time when said 
money became due, that being the time when payment of the same 
Was demanded by said Shupp, and that plaintiff is also entitled to 
a mechanic's hen on the property above described. Wherefore 
14) plaintiff prays judgment against the defendant for said sam of 
So.002.53, with interest and costs, and asks that the same be 
declared a lien upon the property aforesaid, as provided by law. 
Plaimtil, for another account and statement of lis cause of action 
against the defendant, states that on the 16th day of January, ISS5, 
one Fred. J. Shupp agreed with the defendant to perform certain 
work and labor and to furnish certain material and machinery and 
fit up for defendant a certain flouring and grist mill in the city of 
Marshall, Saline county, Mo., for the manuutacture of flour, neal, 
and bread-stufls, for which defendant agreed to pay said Slupp 
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what said work and labor and materials and machinery were rea- 
sonably worth, and that in pursuance of said agreement said Shupp 
did perform work and labor and furnished materials and machinery 
in the fitting up of said mill between said 16th day of January, 1885, 
and the 16th day of October, 1885; an itemized account of all said 
work and labor performed and material and machinery furnished, 
together with the credits due thereon, is herewith filed and marked 
Exhibit Band referred to in the first count of this petition; that 
the work and labor performed and materials and machinery fur- 
nished by said Zhupp was reasonably worth the sum of eight thou- 
sand four hundred and thirty-six and ,°), dollars, of which amount 
defendant has paid said Shupp thesum of 85,044.12 on the dates set 
forth in said account, leaving due said Shupp a balance of $5,592.55 ; 
that said work and labor was performed and materials and machinery 
furnished as aforesaid in the fitting up of a mull owned by the de- 
fendant, situated on lots two (2) and three (5), block one (i), Alex- 
ander & Sandidge’s Addition to the city of Marshall, Saline 

11 county, Mo., and that by reason of the premises said Shupp 
became and was entitled to a mechanic’s lien on said mill 

and on the lots on which the same is situated, as above described, 
to the extent of this demand as aforesaid, to wit, the sum of 
$5,592.53, and that for the purpose of securing said lien, as provided 
by law, the said Shupp, as original contractor, did, on the 21st day 
of December, 1555, and within six months after the completion of 
said mill as aforesaid, file with the clerk of the cireuit court of Saline 
county, Mo., a just and true account of the demand due him after 
all just credits had been given, and a true description of the prop- 
erty, or so near as to identify the same, upon which the lien was in- 
tended to apply, with the name of the owner of said property, to wit, 
the defendant, Charles I. Van Stone, and of the contractor, to wit, said 
Fred. J. Shupp, describing the real estate upon which said mill is 
situated as lots 2&3, block 1,in Alexander & Sandidge’s Addition to 
the city of Marshall, Saline county, Mo., and describing said mill as 
one three-story mill with basement and elevator-room attached, said 
mill being 40 feet x GU feet in size and about 45 feet in height above 
basement, the elevator-room being on the north side 16° feet x 60 
feet and about 40 feet high; also an engine and fuel room attached 
on the east side, being about ob feet x 10 feet and about 18 feet high ; 
that the defendant was then and is now the owner of said property 
and said Fred. J. Shupp was the original contractor for the per- 
formance of said work and labor and the furnishing of said mate- 
rials and machinery, and the said account and statement filed with 
the cireuit clerk as aforesaid was verified by the oath of said Fred, 
J. Shupp, as required by law, and that by reason of the premises 
said Shupp beeame and was entitled to a mechanie’s lien on 

12 the real estate aforesaid and on the buildings and improve- 
ments situated thereon to the extent of his demand against 
t! defendant as aforesaid, to wit, thesum of 85,392.53: that after- 
wards, to wit, op said 21st day of December, 1855, said Shupp, for 
value received, assigned, transferred, and set over to plaintiff all his 
accounts against the defendant for work and labor, machinery and 
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materials, furnished as aforesaid ; also his mechanic’s lien on said 
property, so filed as aforesaid, and by said assignment, which was 
in writing, sigued by said Shupp, authorized plaintiff to enforce 
said lien and to collect said account according to law. Plaintiff 
therefore states that by reason of the premises it is entitled to re- 
cover from the defendant the sum of $5,592.53, with interest thereon 
from the 16th day of October, 1885, the time when said money be- 
came due, that being the time when said money was demanded by 
said Shupp, and that plaintiff is also entitled to a mechanic’s lien 
on said property above described. Wherefore plaintiff prays judg- 
ment against the defendant for said sum of $5,392.53, with interest 
and costs, and asks that the same de declared a lien upon the prop- 

erty aforesaid, as provided by law. 

DAVIS & WINGFI ELD, 
Attys for PU. 


And there was attached to said petition the following account, 
to wit: 


Charles HI. Van Stone in Ac. with Fred. J. Shupp. 


1885. 
May 12 To 1. 
May 12.35 7x14 style “C” roller mills....-- 1,575 O00 
May 12. 37x 14roller mills, June, 8500____- - 1,500 00 
0,079 (yt) 
ee YS eae ae 1,137 25 
1,937 75 
13 May 12. 2 21 Richmond bran duster-, 
ERR enone ren uermereer” sae 400 OO 
May 12. 1 #2 Richmond smut-er ---------- 185 OO 
May 12.122 7 brush machine... 250 00 
750. VO 
batt 6) © 6S scncunnnencnen O31 OO 
447 45 
si ~ See CN eemnceenens SU 00 
RS TD nnicns: ccm 20 00 
60 00 
“ 1 Eureka magnetic separator, #0-... 45 00 
> wulitiiatbiiiaibi dial 
vo 10 
” ee pee 75 00 
“ ~ @ pee, 62 A Ghee acc ccecwnns 127 20 
6 cate ” GS ee actioteionsenn 61 39 
zs oo “ 30 x 4! PEE ROT aN 9 OO 
” we - oU x 5,9 SEs IS ‘0 
” ee o 10 x 5, 15.30 ..... siniiiaiiis 15 90 
* * $ -* eee 17 10 
' 7 BM | ire 8 50 
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May 12. 21 pulleys, 20x 4}, 5.25 ............ 110 25 
° - 4% ” | ae eee 6 50 
ee ee CU 9 40 
? “ 5 #40 spro’k’s, 12” dia., 2.90 --.--.- 14 50 
” “ l#4to ' liad en ner omer ere 2 ov 
“ * 1 6a ” eal ag a OM NCO OTN 2 Ov 
ae 6é ?) =SS éé yrs “ec 1] 7) Ppa SCTa >) OU 
» = eee et ee 3 60 
i “1288 12” dia. idler, with boxes «& 

ee rehicasiinibitiaaeiiaisiaiaaiiaaaiiisi 10 03 

. “ 39} ft. 2.4 shafting, 1.30 ........... 50 91 

" * 1473 f. 14 * Se ciiithinciiiiiaiadaiiaaieg 128 54 
May i2. 10} ft. 1,4 shafting, 60 ....-..- G 10 

14 May 12. 11) ft. 14)” shatting, a 7 $i 


662 S4 2,558 95 
May 12. 6 bracket boxes, 2;’;, 6.20---.----.- 37 30 


% 3 flat . ' Sen 9 7) 
‘c és 1 sé ts is Uae Ra ches Asta Ree een 9 25 
Ks “ 2 collars, 2;',, eR aR 1 00 
: = @ = tH Rimini 6 80 
Cee 2 «Sane 1 60 
% * upright step box-, 142,4.00 _...... 16 00 
. as IJ}{ ------------ 4 OO 
. “1 pair coupling, 2 _ | See eon § 25 
rT ‘6 1 * 2%: X mI ve ree eee 50 0) 
” wt Bi ” ]. *, _— 21 00 
rT rT . . rT jis AN O7'« Pee cee 16 OO 
7 “ 1865 ft. of 8 standard leather belt,.55. 45 05 
. ‘250 ft. of 43 standard leather belt, 51. 150 05 
* ° 26 ft. of 4 standard leather belt, 45.. 9 11 70 
7 “ 353 ft. 3! standard leather be It, . un wom 
5 “107 ft. of D Cette BO. ae ete eine 25 OS 
ll a re 291 72 
” “80 elevator cups, 53 x 4, .16 ....---- 12 50 
. “ 1,570 elevator cups, 5} x 5,.09 ...--- 125 30 
' - 2/900 EER meee oN ema 20) OU 
Loo 10 

nent GOS FOE ctenesiicicwm . 690 50 

S10 60 

" “224 ft. of 43 short lap leather, 51... 114 24 
Ie sescintissniintis-neestiaiiiiniainsataans 45 70 


65 54 


15 May 12. 38} feet of 8’ 4-ply rubber belt,84 32 34 
SGE TE kenieonnaaninen 16 17 


1] 
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May 12. 8 brackets for bolt chest) 
uprignt, 100 ...cces< 
8 meters & sprockets 
COUNNUROE ccnnne: anne 
S meters, 14’ milters —- 
4 pi. iron bevel #104, > 9S7z, 06. 59 22 
CAPOOIOEE annn annie 
1 pi. iron bevel #1035, 
COROOUIID encinns unin ae 
2 pi. iron bevel #1170, 
ONIN wna cee on 
POG wcicncccitniitivsincink: naib tials 3,516 48 
” a RRO Tee 3,016 48 
1“ “ 2 spin wheels, #768, Ham «& Bodly, 
a e Pel neu tieniinieeeionn o4 16 
' © eee GU OE nce 195 OO 
July 2. 26,4, yds. #14 bolting cloth, 3.80.-.. 101 02 
ws * te * oS — 
” ' CU ” ° ee) 6 
Y* © § oh eB © © C.. Of 
‘6 ‘6 (5 és =1} ‘6 ‘6 _. 13 4) 
“6 rT 22 vads. =3 Tt “s - a 4 SO 
96 — —— . a 1 87 
' “ @ yds. Gritz gauze, 3.00 .......... 21 33 
2Zol SO 
5200 S69 ccuscncccensuqnsus S813 
163 67 
Making & furnishing i . 30 58 
1 20 08. R. O43 WHO, Bococewncccoee 6 OO 
~— ~~ 6 7" Wieeenes cou ‘ » OO 
ee a Ee » 60 
— * ee 3 60 
a. ° 6 * Ga 33 33 
54 93 
£208 40% nncccccestmmmncnen 21 97 
32 96 
ae a ae 125 00 
RE vcinccedrinitenientaas ancient 4,007 85 
Charles H. Van Stone to Fred. J. Shupp, Dr. 
To extra material furnished and labor performed. 
Jan’y 15. To} fee for writing contract ...-- a 2 Sv 
March 14. “ laying 2nd floor in mill, 53 hours, 
ONS ARR SecA T 13 25 
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April 15. To difference in pulley, 22 x 48, to 

ee ee | ne 3 25 
May 18. “ freight on heater, 10002, (a 40e._-. 4 00 
June 18. “ 10 hours’ services, change blast to 


I nccitiihnctiniisinliaaninniiinean 2 50 
: 19. “ 10 hours’ services, change blast to 
IE cccineietietietenicinmnionn 2 50 
“« 20. “ 10 lours’ services, change blast to 
Ne 2 50 
“11. “ 10 hours’ services, change drive 
I. C. machinery, Bruce ~-.--- od OV 
17 June 22. To 10 hours’ services, change 
drive E. C. machinery, Bruce. 3 00 
June 22. To 12 ft. shafting, @ 5le. net --.-- 6 12 
” “ ““ 2Zpulleys, 41x 20", (4 3.12 net -- 6 24 
° “  « 9 metal boxes. y's “ 31: >2 net__ 2 64 
. “ “ SR. 1.4, @ We. pr R. net...... 1 20 
" “ 2 set- collars, 1,5, ( 60c. net—- 1 20 
. = 9 1/2, (@ 8de. net-- 1 70 
: “ © 1 pair 10” meter wheel, (@ 7e. 
SI iccunnnemnieeiinnniniaiionin 2 45 
" «3 metal boxes, 112, (@ 81.80 net_- 5 40 


" ee | 


» “ © 10 hours’ services, self, putting in 

I ssicccieceerinceaienietaiiieniitalaivaiiitliaa aici 4 50 
. “ © $id. Bruce, for furnishing  pul- 

BE cciisiivapicn: tensiuaneinaiasedinaaiiaesiiiiies » 50 


" 19. “ 2 pulleys, 9” x 24", (a,6.12 net-.. 12 24 

July 22. “ 10 hours’ services, setting corn- 
| EOD ccaneaesngeaeateieasaiiiamiianiniien 2 50 

July 23. “ 6 hours’ services, extra wheat 
pet; © GOB... nnnancnnmns ~ 1 80 

. “ “10 hours’ services, extra wheat 
DI ccna sin nmin aan 2 30 
. 7 pulley vy, 9x6, @ $1.50 net ---- 1 50 

. «18 ft. 3” standard leather belts, 
(a 20e. OT: cccciemcininseniilindistabiesiaeen » 60 
“s o0. “ 10 hours, screening OE nicicriemns 2 50 

. (oe “and i 

RIE ceninienic weinne 2 50 
” 17. “ 4 grate bars, 502 each, (@ 2e. p’r =. 4 00 

" “ “4 sections gas-pipe, 1} x 12”, (a 
SDE cusccmnininmmnsiieen 2 40 
Aug. 28. “ 9 ft. of 11°x 11”, @ $1.00 net-- 9 OO 


139 409 


18 Charles H. Van Stone to Fred. J. Shupp, Dr. 


Aug. 28. To 104 ft. lumber, 53c. p’r— ...-- om do 64 
. “ “ 3 gross screws, 1} X, No. 10_.... 1 20 
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29. To 60 hours’ services, Bowman, (@ 
earn mel eee 1S 00 
“ «60 hours’ services, Duniea, (@ 25e. 15 00 
7" * CU . Sims, © ZS on 6 To 
a. - oS * * Dunie , (a 2Dde. 10 00 
a, - = * " (a D530. 2? SO 
—_ - = " Sims, (@ 22} __ 2 00 
11 ca G sé éé éé sé ] 35 
21. “ 2 pulleys, 4” x 20’, $3.70 net.-_- 7 40 
oe elevator nead, 4” = BD wccoccce G OO 
“ “10 hours’ services, Sims, (@ 22}_- < 25 
- * - - Ewell, (@ 25e._ 2 50 
- = i Uh “ self, (a 45e.... 4 50 
9) “cc Q ‘“ é6 sé (a de. ne j 05 
7 FF 2 hU = Sims, (@ 22} _. 2 25 
_ = oe = = Ewell, (a D5e.- 2 0 
a oe * Sims, (@ 22} _- G7 
7 = 2. 3 “ k well, (a 25e.- 75 
96. ié 8 ‘“ ‘“ ‘“c ie 9 ()) 
30. “ pulley, 3” x 10’, net..........- l 85 
S97 16 
28. “ am’t bro’t forward from page 4-- 130 49 


Total 


S90 @m 
S236 bo 


-— See ee eC Ce er eC el ere ee ee 


Invoice material. Van Stone mill: 


99 


22. Side-lace leather, 21 ft., @ 
B. FUCHS GROIN ccccentcncnesacics 


P. ae Franklin, 


15. 


an 7 14 
P45 Oo 


ST ieee “ 30 O00 


28? 69 


Invoice of machinery, Van Stone mill: 


Ist. 1 4-reel scalping chest, 4x 26 


“ ] y » és “ 


“ 2 4-reel bolting chest-, 14’ x 3 32” ---- ] 


Less 50 % 


ee 


ms? «eyrr 
é «) 


sé 4’ x 


tt cae 


500 00 
150 OO 


“ 23 elevator heads & boots & pulleys 
fF ee ee ore 317 50 
I 95 95 
22. 1 F. M. Williams register..........-..... on 
“ec é. ¢é 
Ne) Wee eR ee ee ee 


LSO 
150 
120 


1,050 


OO 
OO 
OO 


00 


25 
00 
OO 


OW) 


25 


14 


May 21. 
June 6. 
June 19. 


sé sé 


‘““e ss 
6é té 
és sé 
+s ‘“é 
‘é 94 
ti +s 
te ‘6 


20 July 
sé 


July 18. 


Jan’y 16. 
April 4. 
Feb. a 
feb. 28. 
Keb. 19. 
March 14. 
Feb. 28. 


June 105 


C. H. VAN STONE V5. 


200 &. No. 45 BEE OS, & TES. wane concn nanes 32 00 
PRINS icccccitéinniidiiememenmen 7) 
SOO ft. 4!” 3-ply cot. belt, (@@ 18e.--- 144 00 
GOO <” tim cups, @ 226.220 ccnncnnne 66 OO 
?210 OO 
6s 40D sncnscdinnnes S4 00 
126 00 
50 ft. No. 33 link belt, @ 1Ze...ccnwccccncee = G OO 
1 pr plate couplings, 1,4 x 1}------ 43 
S nem, 139 & 50 © cccnnnwmicuioen 8S 61 
2 pulleys, 28” x 8”, @ $8.25......-.. 16 50 
2 part boxes, 2,/;, @ $4.20 ........ S 40 
1 shaft, 4’ x 7%."’, & coupling..-.---. 12 50 
1 clutch-lever corn plate._.-..----- o OO 
55 3 
RN BPD wccstetnieiniconine . -—a 
ov 19 
11. 100 ft. link beit, No. 45, (@ 16e..--. 2.22 16 00 
27. 41 ft. 20” 5-ply rubber belt, @ 
SED sicesabeabns cients iteieaiea 116 083 
MG CT Baccus ane. GE 
69 58 
Pe ee i Oe Ne I Gi icnttenccrneme 25 60 
i eiitenincetnininiiniceniaiinainnnanneniiiends 2,181 37 
Invoice of labor, Van Stone mill: 
Self: 
About Aug. 6th, 1,200 hours, @ 45¢e.. 540 00 
J. K. Shupp: 
“ Aug. Ist, 1,000 “ @30c._ 300 00 
J. KK. Bruce: 
" Awmist, Lie 0Um*”lC CO !. BH 
i. A. Shupp: 
“« June 16th,862 “ @30c.. 258 60 
R. B. Clark: 
“April 18th, 318 “ @30¢c. 95 40 
J. R. Sparks: 
“" May 2nd, 217 “ @3c.. 65 10 
W. H. Boman: 
« June 16th, 850 “ (@80e.. 255 00 
S. Ik. Ewell: 
“July 25th,350 “ @25c_ 87 50 
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J. L. Hern: 

May 30. About June 20th, 180 hours, (@ 25¢e.. do 00 
I’. Avery: 

May 30. “ June 20th, 230 “ (€@2e.. of 20 
G. W. Dunnica: 


March 14. “ Aug. Ist, 766 “ @2W%e.. 191 dD 
I’, W. Woodson : 
Apr. 18 “% May 2d, ilo * ae We 


Geo. Rider: 


March 21. “ May 2d, 286 - fe 2.2 
lanner: 
Pe 2 0U*lC ee - oe we 
I’. Metcalf: 
May 30. “ June 6, 70 “ @20c.. 14 00 
Black : 
jae DO. +“ sey il,a = Ore. 6 40 
W. Zickner: 
july 16. *  denill,®@ " Oa Be 
Aug. 5. Frank Summerville, services-.-.-- 20 00 
July 105. Sid. Bruce, machine-work .--.-. ---- IS 55 
men 6th. 6h ° ~ Y . imei lo OU 
May 23. Chas. Hinton, cartage ............ ]] 50 
“ . % ” TT cits iain eel ! Jo 
Aes. 22. i. Colvert, cartagd ccccccsccwncce 21 15 
2,017 30 
21 Lumber invoice, Van Stone mill: 
Jan’y 8th. 1 M B select, @ $3.50 ......... ...- S55 00 
. a Bee Ge OO ii ei te 21 8S 
Feb. 25. O44 ft. B select, @ $3.00 .----.-.--- 1 O4 
Mar a GOS &, mosses. Oe Bae mnnen eosue t: ae 
ws 13. Zee R. DD een, G GEE uenoceunwcuns Oo ov 
“ 12 piece- 2x4 x 16f . 
: a plece * ie l PS. [ gem 1 12 
fad 4x4x 14 J 
4 - 32 * 4248 oe OS Oe cekcencems 1 OS 
“ ~-—e * ZEEE IO Gee ceeeeees L 07 
La! iT 10 se {} . S . +) . . < 
T rT rT jee . Ie it. ( («4 S215 eeeeee lo S4 
J OxSx 14 ft. 5 
. “ 12 “* Six 102 128. @ Gace ..... 10 50 
. "32 * Gee Sea: 2st 
éé és | ie | S x 1) - (} - . - 
) rT * . { («A Ss? OU -eacanse Lo Oe 
2 Sx1l0x 1l4j 
“ “ 2M 1-in. partition, (@@ $2.75 -...---- 5D OO 
' “ 4M I-in. A& B select, (@ 83.75.2-2--. 100 00 
" “ 2 M 1-in. flooring, @ $2.40.........-. 48 09 


“ 24. 516 ft. 1-in. B select, @ $3.50... ...- 20 45 
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Apr. 5. 516 ft. 1-in. B seleet, (« $3.50 | 
440 ft. 1-in. B select, (@ 35.50 | 65 0 
360 ft. l-in. C stock, (@ $3.50 [777777 celts 
1.063 ft. 1-in. B seleet, (85.50 | 

May 28. 2 pieces 4x6x14;1,8x5x 14_---- 3» 66 

June 18. 1,242 1-in. B select, @ 3.50... ---- 41 8 


Aon’t forward Gees theet dl DD ... ccna cosnncedcccccuscene Bt 


2° - 
a m i RRS Mp nto ccs AMe om mir ce Ee 2.181 37 
a ” ATOM Fe AONE OEE 
MONIT. ciciicieiiiansinnareiaicncanicntiiesis ialatiaiihiien cuted dial 5,429 40 
22 To am’t forward from sheet #3 ..-.---.---. --.- L097 $5 
" " |) RACE am sey ene OT 256 65 
“ . RN Pee Re 5,429 40 
BE saiccnicae ciimaiinuendineieianiae cueiecene $9,765 90 
1885 

Jan’y 16. To contract price on mill..-..------ 8,200 00 

“ extra material & labor furnished. 256 65 
Jan’y 26. By cash.----- nabiaioeneiieasinninnis pian snail 450 00 
ay 8 6 6064. oD. eee eee waite 090 OO 
ae ie pd Geo. T. Smith ---.- ee alates 813 75 
in G * re Ge nen, eee 1,200 00 
—_— “=. 7% OSE cccctnmnonnnnns: sank 00 37 
I No simsiiice senieititanendaaneinaees pence 392 de 


8.436 65 8,436 65 


And there was attached to said petition a letter; which said letter 
is in words and iigures following, to wit: 

ManrsnaLy, Mo., Aug. Gth, 1885. 
tf. J. Shupp, Iesq., Marshall. 

Dear Sin: The flour mill put up by you for me is satisfactory to 
me and is hereby accepted. The corn rolls do not work to my sat- 
isfaction. Whenever such rolls are put in or shall do satisfactory 
work, | shal! be ready to pay for the entire work. 


C. H. VAN STONE. 
23 And afterwards, to wit, on the 11th day of February, 1886, 
at the regular Feb’y term, 1856, of said circuit court, the fol- 
lowing proceeditigs were had and made in said cause, to wit: 
STILLWELL & Brerce MANUFACTURING Co., PI'tls, ) 
US. 
C. Hl. Van Srone, Def’t. ( 


By consent defendant has leave to file answer in 60 days after 
term. 
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And afterwards, to wit, on the 18th day of February, i886, at the 
regular Feb’y term, 1886, of said circuit court, the following further 
proceedings were had and made a part of the record, which is in 
words and figures following. to wit: 


STILLWELL AND Brerce MANUFACTURING Co., PI'fls, ) No. 148. 
vs. >On Mechan- 
C. H. Van Srone, Def’t. | ic’s Lien. 


And now comes plaintiff and files petition, affidavit,and bond for 
the removal of this cause to the U.S. circuit court, the western divis- 
ion of the western district, and also a bond for cost. Said petition 
is heard and granted, and it is ordered that the venue of this cause 
be, and the same is hereby, changed and removed to the western 
division of the western district of the United States cireuit court at 
Kansas City, and the clerk of this court is ordered to make up and 
transmit without delay a complete transeript of the proceedings 
herein, together with the original papers not forming a part of the 

record, to the clerk of said court at Kansas City. 
24 Which said petition and affidavit is in words and figures 
following, to wit: 


In the Cireuit Court of SalineCounty, Mo. February Term, 1886, 


SritLWeLt & Brerce M’r’G Co., Incorporated, Plaintiff, 
aqainst 
Cuoarvtes IL. Van Stone, Defendant. 


To the hon. circuit court of Saline county, Missouri: 

Your petitioner, the above-named plaintiff, respectfully shows 
that it isa citizen of the State of Ohio, being a corporation duly in- 
corporated under the laws of said State, and that the above-named 
defendant is a citizen of the State of Missouri, being a citizen of Sa- 
line county, In said State, and that your petitioner is plaintiffand the 
above-named Charles Il. Van Stone is defendant in an action now 
pending in this court, wherein your petitioner secks to recover a 
judgment against said defendant for the sum of five thousand three 
hundred and ninety-two & (93, dollars, on account of work and labor 
done and material and machinery furnished by one Fred. J. Shupp 
to the defendant under a contract with the defendant, and also to 
enforce a mechanie’s lien for said work and labor, material and ma- 
chinery so furnished, against lots two (2) and three (5) of block one 
(1), in Alexander & Sandidge’s Addition to the city of Marshall, 
Saline county, Missouri, and the buildings and improvements sit- 
uated thereon, the claim of said Shupp having been for a valuable 
consideration assigned to your petitioner. Your petitioner further 
states that said action has not been tried in this court, and your 

vetitioner desires to remove the same into the cireuit court of the 

United States for the western division of the western district of the 
State of Missouri, in accordance with an act of Congress in that 

25 behalf provided, to wit, the Revised Statutes of the United 
States, sec. 639, subd. 5. Your petitioner further states that 
v—4do2 
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at the time said suit was brought your petition- was and still is a 
citizen of the State of Ohio, and said defendant, Charles I. Van 
Stone, was and still is a citizen of the State of Missouri,and that 
the amount in dispute between your petitioner and said Van Stone 
in this suit exceeds the sum of five hundred —, exclusive of interest 
and cost. Your petitioner further says he has filed the affidavit re- 
quired by the sfatements in such cases, and oflers herewith its bond, 
executed by as surety,in the penal sum of three hundred 
dollars, conditioned as by said act of Congress required. Your pe- 
titioner therefore prays that said bond may beaecepted as good and 
sufficient according to said act of Congress, and that the said suit 
may be removed into the United States circuit court for said western 
division of the western district of Missour!, according to the act of 
Congress 10 such eases made and provided, and that no further 
proceedings be had therein in this court; and your petitioner will 
ever pray. 


DAVIS & WINGFIELD, 
Alfys for Petitioner. 


In the Circuit Court. February Term, 1886. 


STATE OF MISSOURI, 
County of Saline. | 


STILLWELL & Bierce M’r’G Co., Incorporated, Plaintiff, 
US. 
CHar ves Il. Van Sronr, Defendant. 


Affidavit. 


[, Sainuel Davis, being duly sworn,on my oath do say that 

26 Tama member of the firm of Davis & Wingfield, and as 
such we have exclusive charge and management of the legal 

affairs of Stillwell & Bieree Mfg Co. of Dayton, Olio, in and to a 
certain cause now pending in the circuit court of Saline county, 
Missouri, wherein said Stillwell & Bierce M’Pg Co. is plaintiff and 
Charles H. Van Stone is defendant, in which said plaintifl secks to 
enforce a mechanic’s lien against certain property of said defendant 
for the sum of five thousand three hundred and ninety-two and _,(°,3) 
dollars ($5,502.05), which said lien was assigned to said plaintiff by 
one Fred. J. Shupp, and in which said suit the said Stillwell & 
Bierce M'’g Co. desire to recover quantum meruit the sum of five 
thousand three hundred and ninety-two & 3,3, dollars on account 
of work and labor done and material and machinery furnished by 
said Shupp to said Charles IL. Van Stone, the account of said Shupp 
having been assigned to said Stillwell & Bierce Me Co., and & the 
said Samuel Davis, further state, on my oath, that 1, as attorney for 
said Stillwell & Bierce Mfg Co., have reason to believe, and do be- 
lieve, that from prejudice and loca] influence the said Stillwell & 
Bierce M’f'g Co. will not be able to obtain justice in said State court. 


SAMWL DAVIS. 
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Subseribed by the said Samuel Davisin my presence and by him 
sworn to before me,at my office, in the city of Marsbal!,in the State 
of Missouri, this the 17th day of February, 1856. 

G. W. LANKFORD, Clerk, 
iy ED. T. OREAR, D.C. 


And whieh said bond for removal is in the words and figures 
following, to wit: 

27 Know all men by these presents that we, The Stillwell & 

Bierce Manufacturing Co. of Dayton, Ohio, as principal, and 
John Hl. Cordell, as surety, are hereby held and firmly bound unto 
Charles I]. Van Stone in the penal sum of three hundred dollars; 
for the payment of which, well and truly to be made, we bind our- 
selves, jointly and severally, by these presents. The condition of 
this obligation is such that if the above-bounden principal, The 
Stilwell & Bierce Manufacturing Co., shall enter and file or cause 
to be entered and filed in the next circuit court of the United States 
for the western division of the western district of Mo. on the first 
day of its next session copies of all process, pleadings, depositions, 
testimony, and other proceedings in a certain suit or action now 
pending in the circuit court of Saline county, Missouri. in which The 
Stilwell & Bierce Manutacturing Co. of Dayton, Oliio, is plaintiff 
and Charles Hf. Van Stone is defendant, and shall do such other 
appropriate acts as by the acts of Congress in that behalf are required 
to be done upon the removal of such suit from said State court into 
the said United States court, then this obligation to be vold; other- 
wise to remain in full force. 

[n witness whereof the said Stilweil & Bierce Manufacturing Co 
has caused this writing to be signed, sealed, and delivered by EK. ht 
Stilwell, its president; and in further witness whereof said Jolin H. 
Cordell, as surety, has hereto signed his name and aflixed his seal 
this second day of February, 1SS6. 


STILWELL & BIERCE WIG CO. [sear] 
by kK. R. STILW ELL, Pres't. 
J. H. CORDELL. [SEAL.] 


Which said bond for costs is in words and figures follow- 
ing, to wit: 


ro 
Lf 


In the Cireuit Court of Saline County, Mo. February Term, 15886. 


Tue Srirwern & Brerce Manxcuracrurina Co., Incorporated, ) 
Plaintiff, 

against ( 

Cuartes IL. Van Sronxe, Defendant. | 


We, The Stilwell & Bierce Manufacturing Co. and J. H. Cordell, 
do hereby acknowledge ourselves bound to pay all costs which have 
accrued or may accrue in the above-entitied cause, 
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Witness our names and seals this second day of February, 1856. 
STILWELL & BIERCE M'F’G CO., [seat.] 
By E. R. STILWELL, Pres’t. 
J. H. CORDELI.. [SEAL. | 


STATE OF Missouri, } 


’ > oF ° » 85. 
County o} Saline, j 


I, George W. “Lankford, clerk of the cireuit court within and for 
the county of Saline, hereby certify that the above and foregoing is 
a true and complete transcript of the reeord and proceedings in the 
above-entitled cause as fully as the same is of record or on file in 
my office. 

Witness my hand, with the seal of said court annexed, 
[seaL.] this the 9th day of April, A. D. 1886, at my office, in Mar- 
shall, Mo. 
G. W. LANKFORD, Clerk, 
By Kk. T. OREAR, D.C. 


29 And afterwards, to wit, on the 6th day of May, 1SS6, de- 
fendant filed his answer, which is in words and figures as 
follows: 


In the United States Circuit Court for the Western Division of the 
Western District of Missouri. 


STILLWELL & Brerce M’r’c Co., Incorporated, Plaintiff, 
against 
Crarves Il. Van Srone, Defendant. 


Now comes the defendant and for his answer to plaintiff’s petition 
says he has no knowledge or information suflicient to form a belief 
as to whether plaintiff is duly incorporated under the laws of the 
State of Ohio or whether plaintiffs Incorporated, and has no know!l- 
edge or information sufficient to form a belief as to whether plain- 
tiff, as a corporation, has any power to contract or to sue or as to 
whether it had any power to make the contract alleged to have been 
made with one Ired. J. Shupp, and on which this action is 
founded. 

Defendant, further answering, says it is true that he eontraeted 
with Fred. J. Shapp, about the 16th day of January, 1885, to build 
for defendant a flouring mill on the ground mentioned in plaintiff's 
petition, and that the terms of said contract were the same as stated 
In sald petition, except that said written contract contained a further 
provision that in the event there should be a deduction in the 
price to be paid said Shupp for said mill, as provided for in’ said 
contract, on account of its failure to comply with said contract, the 
same should be deducted from the three notes provided for in said 
col..ract, pro rata. 

And defendant admits that he paid to said Fred. J. Shupp the 
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sums of money mentioned in plaintiff's s petition, aggregating 
ol) three thousand and forty-four & 1%; dollars, at the dates 
mentioned in said petition. 

But defendant denies that the said Shupp fally complied with 
said contract, except as to the time in which it was completed, and 
denies that defendant, by an instrument In writing or otherwise, 
waived his right to demand a full compliance with said contract as 
to time; and denies that he agreed that whenever the part of 
said mili intended for corn was so completed as to do satistactory 
work that he would pay for the entire work , and denies that he ae- 
cepted that part of said work as was intended for making flour ; 
and denies that afterwards said Shupp completed said mill and fally 
complied with said contract; and denies that said Frank Somerville 
examined and tested said mill, as provided by said contract, and 
accepted the same on the 16th day of October, 1885, or at any other 
time; and denies that defendant then and there promised and 
agreed to pay for said mill and received and aceepted the same; 
and denies that he waived all obligations on aecount of said mill 
being completed within the time required by said contract; and 
defendant denies that said Shupp, at the instance and request of 
defendant, furnished and placed in said mill extra material and 
machinery not embraced in said contract and performed extra work 
and Jabor, for which defendant agreed and promised to pay; and 
denies that said Shupp furnished extra material and performed 
extra work and labor to the amount of two hundred and thirty-six 
dollars and sixty-five cents; and defendant denies that there is due 
plaintiff, after deducting payments made, the sum of five thousand 
three hundred and ninety-two & Tow dollars on account of said 

original contract or any subsequent contract or Upon any 
ol account whatever; and defendant denies that he has failec 

to comply with his part of saia contract; and defendant de- 
nies each and every other allegation of the first count of plaintiff’s 
petition. 

Defendant, further answering, denies each and every allegation of 
the second count of plaintill’s petition. 

Defendant, further answering, states the facts to be that about the 
16th day of January, 1885, he entered into a contract in writing 
with the said Fred. J. Shupp, by which the said Fred. J. Shapp 
agreed and bound himself to build for defendant. in defendant's 
elevator building at Marshall, Mo., a flouring mill, for the purpose of 
manufacturing flour, meal, and breadstuffs upon what ts oe 
known as the roller system, he, the said Fred. J. Shupp, to furnish 
all machinery and material and labor in the construction of said 
mill except such m: achinery as was then in said building, and to use 
In the construetion of s: aid: miill ood and durable material and to 
perforin the work in first-class stvle, with the eapacity of manufact- 
uring from fifty to seventy-five barrels of flour and from 300 to 400 
bushels of corn into meal per day of 24 hours, the quality and quan- 
tity of flour and meal produced to be of tirst class and up to the 
standard of first-class mills, and the quantity produced in propor- 
tion to the quantity of grain used also to be up to the standard of 
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first-class mills, he, the said Shupp, to make all necessary connee- 
tions between the engine and other machinery, and have the mill 
complete and ready for delivery to defendant, by the first day of 
August, 1885, for which defendant agreed to pay him the sum of 
eight thousand two hundred dollars, as follows: $500.00 on April 
Ist, 1885; 8500 on May Ist, 1885, and $1,200.00 on delivery of mill 
complete; that at the time of entering upon said contract the said 
~ Fred. J. Shupp was a professional millwright, and professed 
o2 especially to understand the building and construction of 
roller mills, and at the time seleeted and specified the par- 
ticular kind of machinery to be used in the construction of said 
mill. 

That the said Shupp failed to have said mill complete by the Ist 
day of August, 1885, but that the defendant, from the statements 
made by said Shupp to lim to the effect that that part of the mill 
to be used for the purpose of making flour was complete and up to 
the contract with the exception of a few immaterial changes to be 
made, was induced by said Shupp to believe the same was all right 
and would perform as was Intended by the said contract, and at the 
urgent request of said Shupp gave said Shupp the writing filed with 
the plaintiff's petition, marked Exhibit “A,” but with the full un- 
derstanding that if said part of said mill was not all right and did 
notcome —tothesaid contract that said Shupp would makethe same 
perform according to his contract; and that the defendant, having 
confidence in said Shupp at the time and believing that he would 
fully perform his part of the said contract, also paid to lim on that 
day the sum of twelve hundred dollars, although there was no pre- 
tence that said sum or any other sum was due at that time on said 
contract, but that the same was paid at the urgent request of said 
Shupp as an accommodation to hit. 

That immediately alter said writing was viven it was discovered 
by said Shupp and by defendant that that part of said mill con- 
structed for the manufacture of flour did not perform its work in 
accordance with said contract, either as tothe quantity of flour made 
from grain used in the proportion of a first-class mill or as to the 
quality of flour produced or the quantity of flour made per 
day, and that the said Shupp then, to wit,on the 28th day of 
August, 1855, undertook to alter and rearrange said mill and 
to add other machinery thereto in order to make said part of said 
mill such as required by said contract, but that he has never made 
said part of said mill operate or so that it could operate in aceord- 
anee with said contract; that said Shupp has also failed to put up 
that part of said mill included for the manufacture of meal in ac- 
cordance with said contract, and that said mill has never been con- 
structed so as to produce first-class fleur or meal in the same pro- 
portion from the quantity of grain used as a first-class mill should 
do, or so as to produce either the quan ity or quality of flour a first- 
class mill should produce. 

That, on the contrary, the said Shupp so constructed said mill 
that it does not produce first-class flour and does not produce the 
quantity of flour from a bushel of wheat thata mill should produce, 
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nor does it produce the quality of flour a mill of the kind contracted 
for and intended should produce. 

That in the construction of said mill the said Shupp used other 
and different machinery than that ealled for in the contract and far 
inferior to that specified in the contract; that he has entirely failed 
to arrange said machinery so as to perform its work properly, and 
that the same is arranged in an unskillfal manner, and the work 
done upon the same is not done in a first-class workmanship style, 
and that said Shupp has failed in every way to perform his part of 
said contract, and that the structure made by said Shupp is of no 
value whatever as a mill. 

That when, on the Istof August, 1885, the said Shupp had fatled 
to have said mill compiete and ready for delivery the defendant 

was Willing to allow hima reasonable time in which to com- 
od plete sald mill, but that said Shupp wholly failed to complete 

said mill in a reasonable time, and never has completed 
the same; that about the 16th day of October, 18585, the said Shupp 
abandoned said mill, and has since that time failed and refused to 
complete the same. 

That by reason of the failure of said Shupp to perform his part 
of said contract defendant has lost the use of said mill since the Ist 
day of August, 1885, and has otherwise been damaged. in all te the 
amount of six thousand dollars, for which defendant asks judg- 


ment. 
BOYD & SEBREE, For Def't. 


We, as attorneys for the Stilwell & Bierce Manufacturing Com- 
pany, hereby waive all exceptions as to the time of filing the above 
and foregoing answer. 

DAVIS & WINGEIELD, 
Ait’'ys for PUffs. 


Oo Afterwards, at the regular May term of said court, and on 
the 17th day of May, A. D. 1886, the following entry appears 
of record, to wit: 


STILLWELL & Bierce M'r’G Co. } 
against 


1128S 
(' IT. Vaw~ STONE. 


This day comes plaintiff, by its attorneys, Messrs. Davis & Wing- 
field, and files motion to make William: Small, Jr. William M. Jolin- 
son, Chastain G. Page, and Peter IL. Rea parties defendant to this 
CAUSE: thereupon come said-named persons, by their attorneys, 
Messrs. IHateh & Middlebrook, and enter their appearance herein. 


Afterwards, on Saturday, May 22nd, 1886, the following eutry 
appears of record in said cause, to wit: 
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STircpwEL_ & Brerce M’P’G Co. ) 
against > 1128. 
C,H. Van STONE. 


This day comes plaintiff, by its attorneys, and files repiy to defend- 
ant’s answer. 
Said reply is in words and figures as follows, to wit: 


In the United States Cireuit Court for the Western Division of the 
Western District of Missouri. 


Srirpwe_e. & Brerce M’r’G Co., Incorporated, Plaintiff, 
against 
(iarces Hl. Van Srone. Defendant. 


Now comes the plaintiffand for reply to the answer of defendant de- 
nies each and every allegation of new matter therein contained, 
30 and, reaflirming the allegations of the petition, asks Judgment 
as therein prayed for. 
DAVIS & WINGFIELD, 
Altys for Plaintiff. 


Afterwards, at the October term of said court, and on the 11th 
day of November, A. D. 1886, the following entry appears of record : 


STILLWELL & Brerce Mp’ Co.) 
against > 1128. 
C. H. Vax STONE 


This day a stipulation of parties is filed continuing this ease. 


And at the May term, A. D. 1887, and on the 17th day of May 
the following entry appears of record in this cause, to wit: 


STILLWELL & Brerce M’r’u Co, 
against . 
C. H. VAN STONE. j 


This cause is continued by stipulation. 


Afterwards, to wit, at the regular October term, A. D. 1887, and 
on Saturday, November oth, 1587, the following entry appears of 
record in this cause: 


STILLWELL & Brernce M’ p's Co.) 
against » 1128. 
C. H. Vas STONE. j 


This day come the parties, by their attorneys, the plaintiff by Davis 

& Morrow and the defendant by Boyd & Sebree. Thereupon plain- 
tiff takes leave to amend its petition and defendant takes like leave 
to file answer thereto; and this case being regularly ealled for trial 
it is ordered that a jury come, to wit, W. L. Beleher, Austin 

wi Moore, Croeorge Ilaux, (Cy. WW. Bogard, John [I. Bradley, ke. [[, 
Jolson, Id. Ie. Estle, J.C. Hale, R. S. Catron, E. D. Canon, 
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John Snyder, J. C. Gates, twelve good and lawful men, who were 
sworn to well and truly try the issues joined. 

Thereupon testimony is heard, and, the hour of adjournment 
having arrived, it is ordered that further proceedings be postponed 
till Monday morning. 

And on Monday, November 7th, 1857, the following proceedings 
were had in this cause, to wit: 

The plaintiff, having first obtained leave of court, tiles lierein its 
amended petition. The defendant also, by leave of court, files his 
answer thereto; thereupon the plaintiff retiles its reply heretofore 
filed as its repiy to the answer of defendant. 

Said amended petition is in words and figures as follows: 


In the Cireuit Court of the United States for the Western Division 
of the Western District of Missouri. October Term. 1SS7 
STILLWELL & Brerce MANUFACTURING Company, Vlaintill, 
US. 


Cuarves Hl. Van Srone, Defendant. 


aintiff for its amended petition, by leave of court first had and 
obtained, states that it is a corporation duly incorporated under the 
laws of the State of Ohio, and that as sueh entitled to contract and 
be contracted with and to sue aud be sued; that on the 16th day of 
January, 1585, one Fred. J. Shupp entered into a contract with the 
defendant, by which said Shupp agreed to build in the elevator 
building of the defendant, situated In the north part of the city 
3S of Marshall, Saline county, Missouri, said elevator building 
being situated on lots two (2) ana three (3), bleck one (1), of 
Alexander & Sand lidve s Addition to said city of Marshall, a flour- 
ing mill for the manufacture of flour, meal, and breadstulls, and ip 
constructing said mill said Shupp agreed to furnish all the material 
except such as Was then on said premises and to doall the work and 
be at all of the expense, the materials and articles to be used in the 
construction of said mill being set forth in a paper attached to said 
contract and made a part thereof by the parties thereto; said ma- 
terial to be good and durable and the workmanship to be first class. 
It was also agreed that said Shupp should make ali necessary con- 
nections between the engine and other machinery, and that said 
mill should be completed and ready for delivery betore the first 
day of August, ISS». It was further agreed that the Capac§iey of 
said imill should) be from filty to seveuty-five barrels of flour and 
from three hundred to four hundred bushels of corn per day of 
twenty-four hours; and the work of said mill as to the quality of 
flour and meal manufactured should be first class, and the 
quantity of flour and meal produced by said mill, in propor- 
tion to the wheat and corn used, should be up to the standard 
of other mills, and particularly the Aulville mill, of Aulville, 
Missouri, as to quality and quantity of meal produced in_ pro- 
portion to grain used. It was further agreed that when = said 
Shupp was ready to deliver said mill to defendant upon its comple- 
4—to2 
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tion he should notify the defendant of said fact, and one Frank 
Summerville should be requested to go to said mill and to test 
the same; said Shupp, at his own expense, to put said imill 
ov in operation, the defendant to furnish fuel and grain, and 
sald Summerville should decide whether or not) said mill 
was constructed and operated in accordance with the terms of said 
contract, and if said Summerville decides that said mill operated 
and was constructed in the manner required by said-contract, then 
sald mill should be delivered to the defendant: but if said Suim- 
merville decides that said mill was not built or did not operate ae- 
cording to said contract, he should, if in his power, notify said Shupp 
of what the deficiency consisted and said Shupp should have filteen 
days in which to correct said deticieney, and at the end of said time 
the said Summerville should again examiue and test said mill as 
before, and if he decides that the samme complied with said contract 
it should be delivered to the defendant; but if le decided that said 
mill did not comply with said contract he should make an cstimate 
and ascertain what amount ought to be deducted from the contract 
price for said mill on account of seid failure to comply with said 
econtraet, and said mill should be delivered to the defendant and the 
decision made by said Summerville should be final upon said 
parties to said contract. In consideration of the compliance by said 
Shupp with his part of said contract the defendant agreed to pay 
said Shupp the sum of eighty-two hundred dollars (88,200), as 
follows: On the first day of April, 1885, five hundred dollars (8500); 
on the Ist day of May, 1585, five hundred dollars (8500); and when 
said mill is delivered to him, the sum of twelve hundred dollars 
(31,200); and at the time of said delivery the said Van Stone was to 
execute to the said Shupp his three promissory notes, each for the 
sum of two thousand dollars (82,000), one to mature in one (1) year 
after date, one In two (2) years after date, and the third in 
AQ three (5) vears after date, all bearing interest from date at the 
rate of seven per cent. (7%), the interest to be paid annually, 
said notes to be well secured on real estate, and the suflicieney of 
the security to be determined by Will. Ul. Wood, Esq... of Marshall, 
Missouri, or, in ease he fail to act, by J. Il. Cordell, of Marshall, 
Missouri. 

Plaintiff states that after entering Into said contract said Shupp 
fully complied with the same, and built said mill and furnished the 
machinery therefor, as in said contract required, except that said 
Shupp did not complete said work within the time required by said 
contract in this, that the part of the machinery intended for the 
grinding of corn did not work to the satisfaction of said Van Stone 
at the time when said contract should have been completed, but 
that the said Van Stone, by an Instrument in writing filed with the 
original petition in this case, marked “ Exhibit A,” waived his right 
to demand a full compliance with said contract as to time, and 
agreed when that part of said mill intended for grinding corn 
was so completed as to do satisfactory work that he would pay for 
the entire work, and said Van Stone by said writing accepted all 
that part of said work which was intended for making flour; that 
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afterwards said Shupp completed said mill and fully complied with 
said contract, and said Frank Summerville examined and tested the 
sume, as provided by said contract, and accepted the same on the 
16th day of October, 18856, and the defendant then and there prom- 
ised and agreed to pay for said mill in accordance with the terms of 
said contract, and thereupon said mill was turned over to said Van 
Stone and accepted by him, said defendant then and there waiving 
all exceptions on account of said mill net being completed within 

the time required by sald contract; that defendant has paid 
4] sald Shupp on said contract the following sums, to wit: 

January, 26th, 1885, $450.00; May 7th, 1885, 8550.00; May 
26th, 1885, $813.75; Auge. Oth, 1S85, $1,200.00; August Gth, 1885, 
$50.57, making a total of 85,044.12. 

Plait? further states that, aitthough said Shupp complied with 
the terms of said contract as aforesaid and furnished the material 
and machinery as aforesaid, defendant, with the exception of paying 
the amounts credited above, has failed to comply with his part of 
suid coniract by paving the amount and executing the notes as above 
set forth, as specitied in satd contract, and wholly failed and refused 
to pay for said material and machinery furnished by said Shupp as 
aforesaid. 

Plaintill further states that said Shupp was the original contractor 
with the defendant for the performance of said contract and for fur- 
nishing all the material and machinery as aforesaid, and was enti- 
tled toa lien upon said building and the lots upon which the same 
is situated for all the work and laber performed and all the material 
and machinery furnished under said original contract, and that for 
the purpose of securing said lieni,as provided by law, said Shupp, as 
original contractor, did, on the 21st day of December, 1585, and 
Within six monthsafter the completion of said mill as aforesaid: and 
after the last item of work, material, aud machinery were furnished 
as aforesaid, tiled with the clerk of the cireuit court of Saline county, 
Missouri, a just and true account of the demand due him, after all 
just credits had been given, and a true description of the property, 
or so near as to identify the same, upon which the lien was intended 
to apply, with the name of the owner of said property, to wit, Charles 
If. Van Stone, and of the contractor, to wit, said Fred. J. Shupp, de- 
scribing the said real estate upon which said mill is situated as lots 

two (2) and three (3), in block one (1), Alexander & Sandidge’s 
42 Addition to the city of Marshall, Saline county, Missouri, and 

deseribed said mill as one three-story mill, with basement 
and elevator-room attached, said mill being forty feet by sixty feet 
in size and about forty-five feet in height above basement, the ele- 
vator-room being on north side sixteen by sixty feet and about forty 
feet high, also an engine and fuel room attached on the east side, 
being about fifty-six feet by forty feet and about eighteen feet high ; 
that the defendant was then and now is the owner of said property, 
and said Fred J. Shupp was the original contractor for the perform- 
ance of said contract and furnishing such material and machinery, 
and the said account and statement filed with the elreuit court as 
aforesaid was verified by the oath of said Fred. J. Siapp,as required 
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by law; that an itemized account of all the work and labor. per- 
formed and all the materials and machinery furnished and placed 
in the mill of the defendant aforesaid by said Shupp, together with 
the credits to which defendant is entitled, is filed herewith and 
marked © Exhibit B;” and that by reason of the premises said Shupp 
beeame and was entitled to a mechanic’s lien upon the real estate 
aforesaid and on the buildings and improvements situated thereon 
tu the extent of his demand against the defendant as aforesaid, to 
wit, the sum of 8550255; that afterwards, to wit, on the 21st day 
of December, 1885, the said Shupp, for value reeeived, assigned, 
transferred, and set over to plaintiff all his accounts against defend- 
ant. for work and labor, material and machinery furnished as afore- 
said, and also bis mechanie’s lien upon said property, so filed as 
aforesaid, and by said assignment, which was in writing, signed by 

said Shupp, authorized said plaintiff to enforee said lien and 
45 collect said account according to law. Plaintiff therefore 

states that by reason of the premises it is entitled to recover 
from defendant said sum of 85,592.53, with interest thereon from the 
16th day of October, 1885, the time when said money became due, 
that being the time when payment of the same was demanded by 
said Shupp, and that plaintiff is also entitled to a mechanic’s lien 
on the preperty above deseribed. 

Wherefore plaintiff prays judgment against the defendant for the 
sum of 85,592.55, with tnterest and costs, and that the same be de- 
clared a lien upon the property aforesaid, as provided by law. 

Plaintiff, for another count and statement of his cause of action 
against defendant, states that on the 16th day of January, 1885, one 
Fred. J. Shupp agreed with the defendant to perform certain work 
and labor and to furnish certain material and machinery and to fit 
up for defendant a certain flour and grist mill in the city of Mar- 
shall, Saline county, Missouri, for the manufacture of flour, meal, 
and breadstuffs, for which defendant agreed to pay said Shupp what 
sald work and labor and machinery were reasonably worth, and, in 
pursuance of said agreement, said Shupp did perform work and labor 
and furnish material and machinery in the fitting up of said mill 
between the 16th day of January, 1855, and the 16th day of October, 
1885. An itemized account of all said work and labor performed 
and materials and machinery furnished, together with the eredits 
due thereon, ts filed herewith in this case and marked “ Exhibit B” 
and referred to in the first count of this petition; that the work 
and labor performed and material and machinery furnished by said 
Shupp was reasonably worth the sum of $8,156.65, of which amount 

defendant has paid said Shupp the sum of $5,044.12 on the 
44 dates set forth in the said account, leaving due said Shupp a 

balance of $5,592.55, which has not been paid: that such 
work and labor was performed and material and machinery fur- 
nished as aforesaid in the fitting up of a mill owned by the defend - 
ant, situated on lots two (2) and three (3), block one (1), Alexander 
& Sandidge’s Addition to the city of Marshall, Saline county, Mis- 
souri, and that by reason of the premises said Shupp became and 
was entitled to a mechanic’s lien on said mill and to the lots on 
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which said mill is situated to the extent of his demand as aforesaid, 
to wit, the sum of $5,592.55, and that for the purpose of securing 
said lien, as provided by law, the said Shupp,as original contractor, 
did,on the 21st day of December, 1885, and within six months after 
the completion of said mill as aforesaid, file with the clerk of the 
circuit court of Saline county, Missouri, a just and true account of 
the demand due him, after all just credits had been given, and a 
true description of the property, or as near as to identify the same, 
upon which the lien was intended to apply, together with the name 
of the owner of said property, to wit, the defendant, Charles HL. Van 
Stone, and of the contractor, to wit, Fred. J. Shupp, describing the 
real estate upon which said mill is situated as lots 2 (twe) and three 
(3), block one (1), Alexander and Sandidge’s Addition to the city of 
Marshall, Saline county, Missouri, and deseribed said mill as one 
three-story mill, with basement and elevator-room attached, said 
mill being 40 fect by 60 feet in size and about 45 feet in height 
above the basement. the clevator-room being on the north side 16 
feet by 60 feet and about 40 feet high; also an engine and fuel room 
attached on the east side, being about 56 feet by 40 feet and about 
18 feet high: that said defendant was then and is now the owner 
of said property. Said Fred. J. Shupp was the original contractor 

for the performanee of said work and labor and the 
45 furnishing of said materials and machinery, and the said 

account and statement filed with the circuit clerk as aforesaid 
was verified by the oath of said Fred. J. Shapp,as required by law, 
and that by reason of the premises sald Shupp became and was en- 
titled toa mechanie’s lien on the real estate aforesaid and on the 
buildings and improvements situate thereon to the extent of Ins 
demand agaist defendant as aforesaid, to Wit, the sum of SO 50255 : 
that afterwards, to wit, on the 2Ist day of December, 1885, said 
Shupp, for value received, assigned, transferred, and set over to 
plaintiff all his accounts against the defendant for work and labor, 
machinery and materials, furnished as aforesaid, and also his me- 
chanic’s lien on said property, so filed as aforesaid, and by said 
assigninent, which was in writing,signed by said Shapp, authorized 
plaintiff to enforce said lien and to collect said account, according to 
law. 

Plaintiff? therefore states that by reason of the premises it is en- 
titled to reeover from the defendant the sum of 85,592.55, with inter- 
est thereon from the 16th day of October, 1885, the time when said 
money became due, that being the time when said money was de- 
manded by said Shupp, and that plaintiff is also entitled to a me- 
chanic’s lien upon said property above deserthed, 

Wherefore plaintiff prays judgment against defendant for said 
sum of 85,592.53, with interest aud costs, and asks that the same be 
declared a lien on the property aforesaid, as prov ben] by law, 

Wherefore plaintiff plaitif’ prays Judgment against defendant 
for said sum of $5,392.53, with interest and costs, and asks that the 
same be declared a lien on the property aforesaid, as provided by 
law, 
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46 Plaintiff, for another account and a further cause of action 


against the defendant, states that after the completion of the 
inill of the defendant, as stated in the first count of this petition, 
the plaintiff did extra work and furnished extra material in said 
mill not ealled for in the contract referred to in the two first counts 
of this petition, at the special instance and request of the defendant, 
for which the defendant agreed and promised to pay plaintiff what 
said extra material and extra work was reasonably worth; that the 
extra work and material done and furnished by the plaintiff was 
reasonably worth the sum of $230.15, as shown by an itemized state- 
ment of account thereof which is herewith filed and marked “ Ex- 
hibit ©,” showing the items thereof, and that the last item thereof 
was so furnished on the 30th day of September, 18585; that said 
extra work was included in the mechanic’s lien filed by said Fred. 
Shupp as aforesaid and was a part thereof, and that said defendant 
has never paid for said extra work, 

Plaintiff further states that said Shupp was the original con- 
tractor with the defendant for the performanee of said contract and 
for furnishing all the material and machinery as aforesaid and 
for doing said extra work and furnishing said extra material, 
and was entitled to a lien upon said mill building and the 
lots upon which the same is situated for all the work and 
labor performed and machinery furnished ander the original con- 
tract, and also for the extra work and material furnished by said 
Shupp, mentioned in the account herewith filed, and that for the pur- 

pose of securing said lien as provided by law said Shupp, as 
47 original contractor, did, on the 21st day of December, 1835, 

and within six months afier the completion of said mill as 
aforesaid, and after the last item of work, material, and machinery 
were furnished as aforesaid, file with the elerk of the circuit court 
of Saline county, Missouri, a just and true account of the demand 
dune him, ineluding the account for extra work above stated, after 
all just credits had been given, and a true description of the prop- 
erty, or so near as to identify the same, upon which the len was 
intended to apply, with the name of the owner of said property, to 
wit, Charles Tl. Van Stone, and of the contractor, to wit, said) Fred, 
J. Shupp, describing the said real estate upon which said mill is 
situated as lots two (2) and three (3), in block one (1), Alexander 
and Sandidge’s Addition to the city of Marshall, Saline county, Mis- 
sourl, and describing the said mill as one three-story mill, with 
basement “und elevator-root attached, sid mill being 40 feet by OO 
fect in size and about 45 feet in height above basement, the elevator- 
room being on the north side 16 by 60 feet and about 40 feet high; 
also an cngine and fuel room attached on the east side, being about 
Hb feet by 0) feet anal about 1S feet hich ; that the defendant Wis 
then and is now the owner of said property, and said Fred. J. Shupp 
was the original contractor for the performance of said contract and 
furnishing such material and machinery and for the doing of said 
extra work and furnishing said extra material, and the said account 
and statement of all said work performed by sale Shupp, Including 
said extra work aud labor, was filed with the circuit clerk, as stated 
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in the first count of the petition, and was verified by the oath of 
said Fred. J. Shupp, as required by law; that an itemized 
48 account of all the work and labor performed and all the ma- 
terlals and machinery furnished and placed in the mill of 
the defendant aforesaid by said Shupp, together with the credits to 
which the defendant is entitled, is herewith fited, marked Exhibit 
“B.” and that a separate account of said extra work and labor and 
materials furnished is also herewith filed and marked Exhibit C; 
that the items mentioned in said separate account for extra work 
and labor were included in the meehaniec’s lien filed by said Shupp 
and constituted a part of the account filed with said mechanic's lien, 
and that by reason of the premises the said Shapp became and was 
entitled to a mechanic's lien on said mill and anon the lots upon 
Which the same is situated, to wit, lots two (2) and three (3). in block 
one (1), Alexander & Sandidge’s Addition to the city of Marsliall, 
Saline county, Missouri. Afterwards said Shupp, for value received, 
assigned and transferred said account fer extra work to this plain- 
tiff, and also his mechanie’s lien on said property so filed as afore- 
said, and by said assignment, which was in writing, signed by said 
Shupp, authorized plaintiff to enforce said lien and to collect said 
account according to law. Plaintiff therefore siates that by reason 
of the premises it is entitled to recover from the defendant the said 
sum of 8250.15, with interest thereon from October 16th, }SS85, the 
time when said money became due, that being the time when said 
money was demanded by said Shupp, and that plaiutill ts also enti- 

tled to a mechanic’s lien upon said property above deseribed. 
Wherefore plaintiff prays Judgment against defendant for said 
sum of $230.16, and asks that the same be declared a lien upon the 
property above described, and that said lien be enforced according 

to law. 
LATHROP & SMITH «& 
DAVIS & WINGEIELD, 


Altorine ys lor Yaintiff. 


49 Chas. Il. Van Stone in Ac. with Fred. J. Shupp. 
1885. 
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1,370 elevator cups, 3} x 3, .09 .-.--. 123 30 
2.900 elevator bolts, O1...-.-..-___- 29 OO 
1501 10 
Less 40 & 10%.......-..---- GVO 50 
810 60 
224 ft. of short lap leather, 5i...--. 114 24 
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Charles H. Van Stone to Fred. J. Schupp, Dr. 


To extra material furnished and labor performed. 


13. To } fee for writing contract .-----. 

14. “ Jaying 2nd floor in mill, 53 hours, 
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15. To difference in pulley, 22” x 48”, to 
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18. freight on heater, 1000s, (@ 40e._- 
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Chas. IT. Van Stone to Fred. J. Schupp, Dr. 
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Invoice material, Van Stone mill: 
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Invoice of machinery, Van Stone mill: 
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22. 1 F. M. Williams register-.........---...- - 225 26 | 
“6 sé a ee 15 
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2. 1 American automatic grain-weigher.-. .-.--. 100 
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Invoice of labor, Van Stone mill: i 
Self: 
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J. K. Shupp: 
14. “ Aug. Ist,1,000 “ @30¢e-. 300 
J. Kk. Bruce: | 
7. “ Aug. Ist,1,167 “ @380c._ 350 10 "| 
IF. A. Shupp: 
28. “ June16, 862 “ — (@ 30¢.. 258 60 
W. Bb. Clark: 
19. * Apr.18th,318 * @@e. 9 
J. R. Sparks: 
“ — May 2nd, 217 @ 30c.. 65 10 


— ——_-_ ... 


Feb. 
June 
May 
May 
Mar. 
April 
Mar. 


June 


May 


June 


July 
Aug. 
July 
Apr. 
May 


Aug. 
59 
Jan’y 


Feb. 
Mar. 


28. About June 16th, 850 hours, (@ 


15. 


ov. 


ce 


W. H. Boman: 


S. FE. Ewell: 


July 25th, 350 =“ 

J. L. Hern: 

June 20th, 180“ 

I. Avery: 

June 20th, 230 =“ 

G. WV. Dunnica: 

Aug. Ist, 766 ° 

I’. W. Woodson: 

May 2nd, 115 . 

Geo. Rider: 

May 2nd, 286 “ 

l’armer: 

July 11th, 191 . 

I’. Metealf: 

June 6th, 70 " 

Black: 

July 11, 32 “ 

Wm. Zickner: 

July 11, 59 
5. Frank Sommerville, 


Lumber invoice, Van Stone mill: 
8. 1 M B seleet, @ 3.50 


éé 


services 
>. Sid. Bruee, machine-work 
1. Sid. Bruce, machine-work 
’ ’ P S 

» Chas. Hinton, cartage .........-- 


éé 


(a 


(a 


(@ , ‘ 


(a 


(a 2 


(a 2 


4 | 


50c.. 


250. - 


PC. 


@ 25¢.- 


POC... 


—— | — — ee ee 


CORK cmcwniaii: ema 
22. Hl. Colvert, cartage 


4242 90% @ 200.....--.. 


6x 8x14 ft. | (2.20. .-~--- 


i te ieee 
25. d44 ft. B select, @ 3.50 ...-..--....- 
Lae, 6 «|6* - 5.0 
13. 220 RR. D box, @ 2B.B0.cce cococcce 
“ 12 piece- 2x 4x 16 ft. ly, 
“8 * @06€0085 
“ so ‘6 
10.4 2x 4x16, 2.50 
10.10 “ 6xSx1?2 ft.) 
4 sé 
se 31x 10 x 120 2.50 


~~ = ee re oe 


6x 8x16, (4 2.25... -- ---- 


THE STILLWELL AND BIERCE MANUFACTURING 


of) 


oU 


2 a 


— ©() 
‘ oO 


35 Cc. H. VAN STONE VS. 


Mar. 10. 4 piece- Sx 10x 16 ft. | 
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64 Said answer is in words and figures as follows, to wit: 


In the United States Cireuit Court, Western Division of Western 
District of Missouri. 


STitLWELL & Brerce M’r’G Co., Incorporated, Pitt, 
vs. 
Cuarves Il. Vaw Stone, Det ’t. 


Now comes the defendant and, for its answer to the petition of 
defendant as amended, says in answer to the first count of said peti- 
tion that he has no knowledge or information suflicient to form a 
belief as to whether or not the plaintiff is a corporation duly inecor- 
porated by the laws of the State of Ohio, as stated in said petition. 

Defendant, further answering, admits that about the 16th day of 
January, 1585, he entered into a contract with one Fred. Schupp, 
by which said Schupp agreed to build a flouring mill for defendant 
at the place mentioned in said petition, and admits that the terms 
and conditions of said contract were substantially as set forth in 
sald petition, except that said contract farther provided that in the 
event any deduction should be made from the contract price to be 
paid for building said mill that the amount of said reduction should 
be taken from the amount of the notes provided for in said contraet. 

But defendant denics that said Schapp fully complied with said 
contract and built said mill and furnished the machinery therefor 
as in sald contract required, except that he did not complete said 
mill within the time required by said contract. 

And denies that said Schupp completed said mill at any time 

afterwards, and denies that he ever at any time completed 
bo sald mill and complied with said contract. 

And defendant denies that said Frank Summerville exanm- 
ined and tested said mili,as provided by said contract, and accepted 
the same on the 16th day of October, 15585, and dentes that said mill 
was then turned over and accepted by defendant, waiving all objee- 
tions on account of said mill not being completed in time required 
by sald contract, 

And defendant denies each and every other allegation of said 
petition not hereinafter expressly admitted to be true. 

Defendant, further answering, states the fact to be that after en- 
tering into the contract referred to in the petition the said Schupp 
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frequently suggested to the defendant that he was desirous of build- 
ing for defendant such a mill as would be a credit to him, the said 
Schupp, and would be as an advertisement for him as a millwright, 
and suggested alterations as to the kinds of machinery to be placed 
in the same; that the defendant at the time had but little, if any, 
knowledge as to the construction of a roller mill, and that said 
Schupp professed to fully know und understand, both theoretically 
and practically, all about roller mills and their construction and 
operation, and the defendant, having full confidence in the abiiity 
of said Schupp to construct such imiill, was willing to allow said 
Schupp to alter the kind of machinery to be placed in said mill in 
any way he chose, so that said mill when complete should be when 
complele in no way inferior to the mill provided for by said contract, 
and should cost defendant no more money than the coutract price, 
and so that said Schupp should be responsibie for all such changes ; 
and that there should be no misunderstanding between them as to 
that matter, plaintiff and defendant agreed in writing, before any 

machinery had been placed in said mill, that no alteration in 


66 said contract should be made unless in writing; that about 
the — dav of August, when both pleintill and defendant 


thought said mill complete, they called on rank Summerville, the 
person named in their said contract to examine and test said mill, 
but before the said Summervilie did examine and test said mili the 
said Schupp himself found that that part of said mill intended for 
grinding corn did not perform as required by said contract, and that 
for that reason no test was made at that time; but that the said 
Schupp represented to the defendant that said mill was as to that 
part intended for grinding wheat complete and fully up to the 
standard required by the contract, except the aspirator and some 
other minor parts, which simply needed adjusting, and stated to 
defendant that ie would adjust said mill and make it fucly up to 
the contract, and that it would require but a short Ume to complete 
said mill in every way; and that at that time said Schupp requested 
defendant, not as a matter of right but as a favor to lim, to advance 
to hin the sum of 81,200.00, which was not due until the said mill 
Was In every Way complete, and as a matter of accommodation to 
said Scliupp he did advance said sum; and that said Schupp also 
asked defendant to give him a statement to the eflect that the part 
of the mill intended for wheat was satisfactory to him for the pur- 
pose of satisiving the creditors of said Schupp that the said mill 
would be soon complete: and thus induce them to be patient with 
him until he could complete said mill and be entitled to a full pay- 
ment for the same in the manner provided for in said contract; and 
that the defendant, having but litle information in regard to roller 
mills and having full eoufidence in said Schupp, and believing that 
said Schupp would in a short-time complete satd mill, and 
O7 that when complete and put in running order, as said Schupp 
promised and assured defendant he would do, it would, both 
as to the parts intended for grinding wheat and the parts intended 
for grinding corn, be fully equal in every way to the mill required 
by the contract, and having tull confidence in the statements of said 
§G—452 
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Schupp and relying thereon, did sign and deliver to said Schupp the 
statement to that effect filed with pl: aintiff’s petition, believing that 
the statements therein made were substantially true. 

That said mill was to be erected in an elevator and mill building 
which was then owned by defendaut, and which was worth, inde- 
pendent of the mill machinery coutracted for in said contract with 
Schupp and exclusive of the value of the land on which the same 
was jocated, about ae. and that dete re ant occupied said butld- 


time said womans was poem. 7 in work upon ail mill, ad that 
after the signing of the instrument of writing filed with plaintiff's 
petition and referred to as an acceptance defendant eecupied said 
premises as before; that after said writing was made the said Schupp, 
in pursuance of his promise to put said mill in complete running 
order, did make some alterations in that part intended for evinding 
Wheat and removed therefrom the “aspirator” and put in place of 
it a purifier, and then informed defendant that said part of said 
mill was ready for use, and that defendant did then undertake to 
run said mill or that part intended for wheat and found that the 
same did not operate as contracted for; that it failed to comply 
with said contract in that it did not produce the quality of flour re- 
quired by said contract, and that it did not produce the quantity of 
flour in proportion to the quantity of grain that a first-class mill 
should produce, and that it could not produce the quantity 
68 of flour per day of 24 hours required by said contract. 
That after the payment of the $1,200.00 aforesaid said 
Schupp took out a large part of the machinery in that part of the 
mili designed for corn and put other machinery in its place, but 
that he did not succeed in making the part of said mill intended for 
corn comply with said contract, but that the same was of no value 
for grinding corn. 

That after working upon said mill until about the 15th day of 
October, 1585, the said Frank Summerville, at the request of said 
Schupp, came to said mill and undertook to run that part of said 
mill intended for grinding corn, and did run the same for avout 
one hour, and then quit the same; tliat at the time defendant re- 
quested him to test said mill by running it for a day of twenty-four 
hours in order to test the same, but that the said Sumiunerville did 
not do so, and that after he had run the same for about one hour 
both said Summerville and said Scliupp were satisfied that said part 
of said mill did not comply with said contract between said Schupp 
and defendant. 

That if the said Summerville ever at any time decided that said 
mill, asa mill for grinding wheat and corn, or that the part in- 
tended for wheat or that the part intended for grinding corn, was 
finished in compliance with the contract between said Schupp and 
defendant, that defendant had no notice or knowledge of that faet, 
and that if any such decision was ever made it was not fairly and 
honestly made as contemplated by said contract, but was made by 
collusion between said Summerville and said Schupp for the fraudu- 
Jent purpose of cheating and defrauding defendant. 
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Plaintiff, further answering, says that about the 16th day 

69 of October, 1885, the said Schupp abandoned said mill with- 

out completing the same according to lis contract, and that 

the said Schupp knew at the time he left said mill that the same 

was by no means up to his contract, but that said mill, asa mill, 
wis of no value. 

That instead of being a mill of a capacity from 50 to 75 barrels of 
flour per day of 24 hours its fall capacity was less than 40 barrels 
per dav of 24 hours. 

That instead of producing first-class flour the flour produced by 
it was far below first class, and that the quantity of flour produced 
in proportion to the quantity of grain used was not up to the standard 
of first-class mills, and that said mill did not in any way comply 
with said contract and did not answer the purposes provided for by 
said contract. 

Defendant, for answer to the second count of said petition, says it 
is true that Fred. J. Sehupp furnished material and did work and 
labor in and upon a mill building belonging to defendant, but says 
that he has no knowledge or information sufficient to show what 
particular material or what particular labor was furnished, and de- 
nies that all said items were furnished, as stated in said count, and 
Cenies that said material and said labor were of the value stated, 
and denies that plaintiff is entitled to recover any lien on account 
of said items, and denies that plaintiff is entitled to any judgment 
on account of ihe same, 

Defendant, further answering, states the facts to be that such items 
of said account as were furnished was furnished under a special con- 
tract in writing between said Fred. J. Schupp and defendant, of date 

Jan. 16th, ISS85,and mentioned in the first count of the plain- 
70 tiff’s petition, by and under which said Schupp agreed to 

build tor defendant a flouring mill of a capacity irom 50 to 
79 barrels of flour per day of 24 hours and from 500 to 400 bushels 
of corn per day, said mill to produce first-class flour and meal, and 
to produce as much in proportion to the amount of grain used as 
the standard of first-class mulls. 

That said Schupp failed to comply with his part of said contract, 
and that by reason of his failure defendant was compelled to finish 
said mill at a cost of 83,000 for other machinery and labor in ereet- 
ing and adjusting the same, and that he lost the use of his said mill 
for the space of about twelve months, and that the use of said mill 
for such time, if said mill had been completed, would have been of 
the value of 85,000. 

Defendant says that the damage he has sustained by reason of the 
failure of said Schupp to perform his part of said contract has been 
largely in excess of any benefit defendant derived from said material 
and labor furnished. 

Plaintiff, farther answering, denies each and every other allegation 
of said second count of said petition. 

Defendant, in answer to the 3rd count of plaintiffs petition, says 
that he denies each and every allegation of said count. 
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And, having fully answered, defendant asks to be dismissed. 
C. Hk. VAN STONE, Def’t, 
Pr BOYD & SEBREE, Alt’ys. 


Said reply is in words and figures as follows, to wit: 


71 In the United States Cireuit Court for the Western Division 
of the Western District of Missourt. 


STILLWELL & Brerce M’r’a Co., Incorporated, Plaintiff, 
against 
Cnanrves IT. Van Srone, Defendant. 


Now comes the plaintiff and for reply to the answer of defendant 
denies each and every allegation of new matter therein contained, 
and, reaflirming the allegations of the petition, asks judgment as 
therein prayed for. 

DAVIS & WINGFIELD, 
Attys for Plaintiff. 


And on said 7th of November, A. D. 1887, the following entry 
appears of record in said cause, to wit: 


STILLWELL & Brerce MANUPACTURING Co.) 
against > | 128. 
C. H. Van STONE. 


Again come the parties, by their attorneys, and the jury sworn to 
trv this cause, as on Saturday last; thereupon further proecedings 
are had and the cause is argued by counsel, and, after bearing the 
charge of the court, the jury retire to eonsider what verdict they 
shall render in the premises, and, after due consultation, the jury 
return into court the following verdict, to wit: 


“We, the jury, find the issues for the plaintiff in the first count in 
the sum of fifty-one hundred fifty-five and 4; dollars (85,155.88), 
with seven per cent. interest. Amount of interest, seven hundred 
forty-three ,°,/; dollars (8745.97). Sum total, fifty-eight hundred 
ninety-eight and ;43, dollars. 

“J. C. GATES, 
“Foreman Jury.” 
72 And afterwards, to wit,on Thursday, November 10th, 1887, 
the following entry appears of record, to wit: 
STILWELL & Bierce M’e’G Co. 
against , l 12S. 
C. HH. Van Stone. 
This day comes defendant and files motion for new trial. 


Friday, January 6th, 15S, the following entry appears of record : 
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STILLWELL & Brerce M'r’a Co. ) 
against » 1128. 
CHar Les H. VAN STONE. 


Ordered that the motion for a new trial herein be denied. 


Afterwards, to wit, on Saturday, January Tih, A. D. 1888, the fol- 
lowing entry appears of record : 


STILLWELL & Brerce M’p’c Co.) 
against > 1128. 
(. H. Vaw Stone. 


The above-entitled cause having been heretofore submitted and 
a verdict returned by the jury in favor of the plaintiff for the sum 
of $5,899.85 dollars, to wit, on the seventh day of November, A. D. 
1857, the court doth therefore consider and adjudge that the plaintiff, 
The Stillwell & Bierce Manufacturing Company, recover against the 
defendant, Charles Hl. Van Stone, the said sum of five thousand 
eight bundred ninety-nine and 445, dollars, found to be due by the 
verdict herein, with interest from the date of said verdict at the rate 
of 7% per annum, and costs, to be taxed by the clerk. 
10 This judgment is to be satisfied within ten days from the 
entry thereof by the execution and delivery by the said de- 
fendant, Van Stone, to the said plaintifl, The Stillwell & Bierce 
Manufacturing Company, of three promissory notes, two for the sum 
of two thousand dollars each and the other for the balance of said 
judge nt; one of said notes to be due and pavable One Veoar from 
date, one to be due and pavable two vears from date, and the other 
to be pavable three vears from date, and all to bear interest at the 
rate of seven per cent. per annum, pavable annually : sald notes to 
be secured on real estate to the satisfaction of the said plam till. 
The court doth further order that if at the expiration of ten days 
from this date the said defendant has failed or refused and still fails 
or refuses to execute and deliver to plaintiff! the notes provided for 
herein, then and in that ease the foregoing judgment shall be and 
remain a lien, under the mechanic's lien laws of Missourt, upon the 
property set forth and described in the first count of the amended 
petition herein, to wit: Lots numbered (2) two and (5) three, In 
block numbered (1) one, in Alexander & Sandiges Addition to the 
city of Marshall, in Saline county, in the State of Missouri, together 
with mill building situate thereon, and deseribed as in said first 
count of said petition as follows: Being forty (10) feet by Sixty (O0)) 
feet in size and about forty-five (15) feet in height above the base- 
ment, the elevator-room being on the north side sixteen (16) feet 
by sixty (60) feet and about forty (40) feet high ; also an engine and 
fuel room attached on the east side, being about fifty-six (95) feet 
by fortv (40) feet and about (15) eighteen feet high, and 
4 that said len date from the 2Ist day of December, 1SS5: 
and if noe suflicient property of said detendant be found to 
satisty such judgement and costs, then it is ordered that the residue 
thereof be levied Upon the propertly above deseribed, and so charged 
with said lien as aforesaid, and that special execution issue therefor. 
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And afterwards, to wit, on Wednesday, January 11th, 1888, the 
following entry appears of record : 


STILLWELL & Brerck MANUFACTURING Co. l 
against 1128. 
C. H. Van STONE. j 


This day comes defendant, by Boyd & Sebree, his attorneys, and 
upon his application the court doth order that the time for filing a 
bill of exceptions in the above cause be extended to the first Monday 
in February ensuing. 

And on Monday, the 6th day of February, A. D. 1888, the follow- 
ing order was filed and made a part of the record in said cause, to 
Wit: 


UnItrep Srates OF AMERICA, sect? 


In the Cireuit Court of the United States for the Western Division 
of the Western District of Missouri. October Term, A. D. 1887. 


Monpay, Lebruary 6th, 1888. 


STILLWELL & Brerce MANUFACTURING Co. 
against i128. 
C. HL. Van STONE. 


This day comes defendant, by his attorneys, before the Honorable 
Arnold Krekel, judge, at chambers, and presents a bill of exceptions 
in the above cause, and prays that the same be signed, sealed, 
70 and made a part of the record herein, which is accordingly 
done. Thereupon said defendant presents a writ of error to 
reverse the judgment rendered in the above cause and a bond in the 
sum of ten thousand dollars, and said writ is allowed by the judge 
and said bond ts approved, and it is ordered that the same act as a 
supersedeas of the judgment herein till the said writ shall be con- 
sidered by the Supreme Court of the United States. <A citation to 
the plaintiff is thereupon signed by the judge. 
(Signed) A. KREKEL, Judge. 


Said bill of exceptions is in words and figures as follows, to wit: 


In the United States Cirenit Court, Western Division of Western 
District of Missourt. 


STILWELL & Bierce MANUFACTURING Company, Plaintiff, ) 
Us, 


C. Hf. Van Stone, Defendant. f 


Be it remembered that upon the trial cf the above cause. at the 
October tertn, 1887. of the above court, the following proceedings 
were had, to wit: 
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Testimony. 


The witnesses for the plaintiff having been called and sworn in this 
ease, Mr. Boyd, on behalf of defen: lant. objects to the introduction of 
any testimony by the plaintiff in this case, for the reason the peti- 
tion does not state facts sufficient to constitute a cause of action ; 
which objection was by the court overruled ; to which ruling defend- 
ant at the time duly excepted. 


76 rep. J. Scuupp, called as a witness on behalf of plaintiff, 
being duly sworn, testified as follows: 


Direct examination by Mr. Davis: 


Q. Tell the jury where you live. 
A. I live in Marshall, Saline county, Missouri. 
). | will ask vou, Mr. Schupp, to state to the jury whether or not, 
on or about the 16th day of January, 1885, vou made a contract with 
Mr. Chas. Il. Van Stone, the defendant here. 
A. I did. 
@. To build a mill? 
A. I did: yes, sir. 
(). I willask you if vou know the signature on that contract there. 
A. Ido. That is my signature and Mr. Van Stone’s. 
Q. Yousaw Mr. Van Stone sign this? 
A. I did; ves, sir. 


~~ 


Counsel for plaintiff here offered in evidence the contract just re- 
ferred to,a copy of which is attached hereto, marked Extlibit —, 
and made a part hereof. 

Said contract is in words and figures as follows: 


This contract, made and entered into by and between Fred. J. 
Schupp, party of the first part, and Charles H. Van Stone, party of 
the second part, both of the county of Saline, in the State of Mis- 
souri, witnesseth: That the said party of the first part, for and in 
consideration of the money to be paid him and the notes to be ex- 
ecuted to him by the party of the second part, as hereinafter stated, 
agrees to build in the elevator building of the party of the second part, 
situated in the northwest part of the city of Marshall, in. said county, 
a flouring mill for the manufacture of flour, meal, and bread- 


stulls. 
va in constructing said mill the party of the first part agrees 
to furnish all of the material, except such as is now on said 
premises, and to do all of the work and be at all of the expense. 


The materials and articles set out and named in te paper hereto 
attached shall be used in the construction of said mill, and said 
paper is hereby made a part of this contract. The material used in 
the construction of said mill shall be good and durable, aad the 
workmanship shall be first class. 

The party of the first part shall make all necessary connections 
between the engine and other machinery, and shall have said mill 
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complete and ready for delivery to the party of the second part be- 
fore the first day of August, 1885, ind not before the first day of 
July, 1885. 

The capacity of said mill shall be from fifty to seventy-five bar- 
rels of flour and from three hundred to four hundred bushels of corn 
per day of twenty-four hours, and the work of said mill as to the 
quality of the flour and meal manufactured shall be first class, and 
the quantity of flour and meal produced by said mill in proportion 
to the wheat and corn used shall be up to the standard of first-class 
mills and particularly the Aullville mill of Aullville, Mo., as to qual- 
ity and quantity of flour and meal produced in proportion to grain 
used. 

When the party of the first part is ready to deliver said mill to 
the party of the second part upon its completion he shall notify said 
second party of the fact,and one Frank Sommerville shall be requested 
to go te said mill and test the same, the party of the first part, at his 
own expense, putting said mill in operation, the second party fur- 
nishing coal and fuel and grain; and the said Sommerville, upon 
an examination and observation, shall decide whether or not said 

mill is constructed and operates in accordance with the terms 
78 of this contract. If the said Sommerville decides that said 

mill does operate and is constructed in the manner required 
by this contract, then said mill shall be delivered to the party of 
the second part. 

But should the said Sommerville decide that said mill is not 
built or does not operate according to this agreement, he shall, if in 
his power, inform the said first party of what the deficiency consists, 
and the said first party shall have fifteen days in which to correet 
such deficiency, and at the end of such time the said Sommerville 
shall again examine and test said mill as before, and if he decides 
that the mili complies with this contract it shall be delivered to 
said second party; but if he decides that said) mill does not comply 
with this contract he shall make an estimate and ascertain what 
amount ought to be deducted from the contract price for said mill 
on account of its failure to comply with thisagreement,and said mill 
shal! be delivered to the party of the second part, and the decision 
made by said Sommerville shall be final upon the parties to this 
contract. 

If the said Sommerville is not within such distance teobtain him 
for the purpose of making a test of said mill, or if for any reason he 
fails or refuses to do so, then such person as the parties hereto may 
agree upon shall make such test and be substituted for him. 

The party of the second part agrees to pay said party of the first 
part for said mill the sum of eight thousand two hundred dollars, 
as follows: 

On the first day of April, 18585, five hundred dollars; on the first 
day of May, 1585, five hundred dollars; and when said mill is de- 
livered to hit, the sum of twelve hundred dollars; and at the time 

of such delivery exeeute to the party of the first part his three 
79 promissory botes, each for the sum of two thousand dollars, 
one to mature one year after date, one in two years after date, 
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and the third in three years after date, all bearing interest from date 
at the rate of seven per cent. per annum, the interest to be pavable 
annually, said notes to be well secured on real estate and the sufli- 
clency of the security to be determined by Will. IL. Wood, Esq., of 
Marshall, Mo., or, in case he fails to act, J. H. Cordell, of Marshall, 
Mo. | 
If there should be a deduction from the price of said mill on ac- 
count of its failure to comply with this agreement, as aforesaid, the 
same shall be deducted from the amount of the above notes pro rata. 
Witness our hands this 16th day of January, 1885. 
PRED. J. SCHUPP. 
H. VAN STONE. 


80 One double set latest improved ) ( 
Odell’s patent style C rolis_._ | 7 ei 
One double set latest improved Odell’s | ania | 
1 ( cri Miaww \ mp 
patent style © stl acccsccmenccmenn | iii pa" x 14” 
One double set latest improved Odell’s | | 
patent style C P68 ccwccccenccaes-= | (7 x 16” 
One double set latest improved Odell’s ) 
atent s EF ie os igh Cox 16" 
patent tvle ¢ '¢ ne eT xv 16 
One double set latest improved Qdell’s | 
patent sty nS I i, J yy x 1s” 
One 4 reel Lima bolting IE icant cnnsecnmem de EO 
“é ~ sé gh i A AS eam IE |g x DvP 
eu scalping ’ Te 
1  : sé sé aj CE RR OE x’ x iia 
1 No. 3 Geo. 'T. Smith centrifugal reel. 
. 2 ' purifiers. 
1 “ 2 Richmond smut machine. 
[= 7 brush “ 
[= % bran-duster. 
1 


) Eureka magnetic separator. 

1 Eureka flour-packer, with 4 tubes. 

3 pairs granulating rolls 6” x 8” for corn. 
18 stands of elevator pulleys 4)” x 20”; 


and the said party of the first part is to furnish all the shafting, 
journal boxes, couplings, collars, pulleys, wheels, belting, elevator 
cups and bolts, lumber, hardware, pay all freight and expre ss chars ves, 
and do all work required in building the above into a flouring and 
corn-meal mill, with a daily capacity of from oO to 75 barrels of 
flour and from 300 to 400 bushels of corn per dav of 24 hours, as 
follows: Stock hopper ahead of first reduction wheat rolls to 
Sl have capacity of from 100 to 150 bushels and ail the follow- 
ing stock hoppers, 2d break, dd break, ith break, oth break, 
and 6th break, to hold no less than 4 bushels: build suitable dust- 
room fer the collection of flour dustings from puriliers; all the belt- 
ing, driving rolls, purifiers, centrifugal recls, and wheat-cleaning 
machiner ry to be a good standard leather ; elevators to be supplied 
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with suitable cotton belting and all other belts to be of suitable 
material for work to be done, and also build receiving sink in base- 


ment of mill for corn, and corn stock hopper on seeond floor of 


mill suitable for accommodating 100 bushels of corn in each; also 
put in suitable receiving corn-shaker, with fan attachment, for puri- 
fying corn before going on to granulators. The said party of the 
first part also agrees to make connection of engine to mill-pewer 
shaft, and furnish 20 5-ply rabber belt for same; the aforesaid 
mill to be ready for delivery to the said party of the 2nd part no 
sooner than the first day of Juiv, 18585, nor later than the Ist day of 
August, iSSo5. 

For which the said party of the 2nd part agrees to pay eight 
thousand one hundred and fifty-one doilars and 7°, In the manner 
which we may hereinafter agree upon. 

Also to put in the M. F. Kock grain seale and flour register on 
packer. The above mill is to do as good work up to sample pro- 
duced by the said party of the 2nd part, using same grade and 
quality of wheat. 

And also suitable bins ahead of packer and retail purposes for 

retailing flour and meal. 
82 (). Now, I wili ask you to look at the statement that is 
aitached to that contract, see when that was made out, and 
whether Mr Van Stone examined it. 

A. I made ‘that out myself, and this was my estimate to Mr. Van 
Stone and proposition, and we made it a part of the contract. 

(. The agreement you entered into with him was to build accord- 
ing to that contract? 

A. Yes, sir. 

@. Was that attached to the contract at the time? 

A. No; it was attached to the contract at the time the contract 
Wis executed, 

(). At the time it was executed ? 

A. Yes, sir. 

Q. Who had that contract; to whom was it delivered ? 

A. I don’t remember exactly. 1 think it was to be left in the 
office of J. IT. Cordell, in the bank, for reference between the parties 
interested. I think that was the understanding, or it might have 
been the understanding that it remain in the olflice of Boyd & 
Sebree. 

Q. [tdon’t make any difference about that. I willask you to look 
at this account and see if you made that out. 

A. Yes, sir; that is a eopy of my account, | believe. 

Q. Of the account you filed with your petition ? 

A. Yes, sir. 

Q. Look at that paper that is attached to that petition, the one 
signed by Mr. Van Stone, and see whose signature that is, if you 
know. 

A. That is Mr. Van Stone’s signature. 

Q. You saw him sign that? 


A. I did. 
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»y Mr. Davis: I will offer this statement in evidence, signed by 
©. HL. Van Stone. 


Said statement is in words and figures as follows : 


3 ManrsHati, Mo., Aug.6, 1885 
I. J. Schupp, Esq., Marshall. 

Dear Sin: The flour mill put up by you for me is satisfactory 
to me and Is hereby accepted. The corn rolls do not work to my 
satisfaction. Whenever such rolls are put in as shall do. satis- 
tory work I shall be ready to pay for the entire work. 

C. H. VAN STONE. 


DP 


84 (). That is the 6th day of August, Mr. Schupp? 
A. Yes, sir. 

(Q). I will ask you if at that time Mr. Van Stone made an examina- 
tion of the mill. 

A. Ile did; he was there during the whole construction of the 
mill superintending and ordering changes. The mill was built ac- 
cording to his superintendeney. 

(). low long had you known Charlie Van Stone before this mill 
was built? 

A. I had known him perhaps two years. 

() What was his business ? 

A. Ile was at one time a miller. 

Q. Did he have any mill anywhere except this one? 

A. He had a mill in Marshall which is now the Saline Roller 
Mill. He sold out to W.M. Johnson and went into the lumber busi- 
ness, and then he built his mill-house and elevator building in West 
Marshall, and the vear before he got me to put in elevator machinery 
to handle a thousand bushels of wheat an hour. | put that ma- 
chinery infor him—that is, he had me put in some of the shafting 
that would be necessary for a mill in order to drive this elevator 
machinery. This was the year 1SS4, I think. 

(). That is another mill vou are talking about’? 

A. No, sir; that was the elevator machinery. 

(. We are talking about this mill. 


By Mr. Boyp: Weare not objecting to it. Just as well let the 
jury have a full understanding of the matier. 


(). Go ahead, then. 

A. Well, [ put in the elevator machinery for him with a view to 
attach a flouring mill and to make machinery necessary fora flour- 
ing-mill purpose, and we got through all satisfactory on that, and 
in ISS4 he came to me the latter part of the month and wanted me 
to make an estimate fora fiftv-barrel mill, full roller. We nego- 

tiated for several days and we finally came to an understand- 
85 ing on the 16th day of January, I think, 1555, when we made 
our contract. 
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By the Court: 


Q. Is that this contract ? 

A. Yes, sir. 

Q. You made a contract that day ? 

A. We made the contract that day, yes, sir; and proceeded to 
make arrangements for building the mill. Well,as [ had loeated in 
Marshall and as I had adopted that as ray future place of business, 
I was rather anxious to build a better mill than my contract called 
for. 

Q. Tell what kind of a mill you did build. 

A. IT built a roller mill. 

Q. Did you build it strictly in accordance with the contract ? 

A. I did not. 

Q. State to the jury in what respect you built it different. 

A. I found in order to fulfil my object I could not build as good 
a mill as I wanted on this contract, and I went to Van Stone and 
told him that I could not build the kind of a mill I would like to 
have to represent my business in Marshal! according to this con- 
tract, and with his permission I would go ahead and spend money 
in his mill with a view to increasing my own interest, and that I 
would then advertise his mill in my advertisements and invite mill- 
ers to Marshall to see this mill and to see the kind of work Ido and 
the kind of mills I build. Ile said to me, “If you will build the 
kind of a mill you suggest I will get up in the middle of the night 
and drive forty miles to do you a good turn to get you a job,” and I 
told him in order todo this [ would have to put in six double sets— 
in this there are five—one double set 7 x 16, one set 7 x 18, one set 

7x 14, making in all 156 inehesof rollersurface. I told him 
86 that by making them all 7 x i4 inches [ could build him a 

better mill. It would be a great deal more expensive to me 
and give him a larger roller capacity, which it did by twelve inches 
by using twelve pairof 7x 14 rolls. It gave him 168 inches instead 
of 156 inches of roller surface. 

(. You put six rolls in there? 

A. I put in those six double sets. 

Q. I will ask vou whether or not Mr. Van Stone was aequainted 
with the fact that you had done that? 

A. Yes, sir; he knew it. I put them in with his sanction. 

Q. Did he mention the length of them ” 

A. I don’t know whether he did or not. Itold him the length of 
them, and I told him they would all be one size. 

Q. T will ask you whether you told him before he signed this 
paper written by Mr. Cordell? 

A. I told him before we had ordered the machinery. 

Q. After you got the machinery did you tell him after you put it 
in there before Mr. Cordell wrote this acceptance ? 

A. When Mr. Misenhelder came there I told him in the presence 
of Van Stone. Ile asked me especially about those rolls, and I told 
him that in preference to using the rolls designated in the contract 
we had decided to put in twelve pairs of rolls instead of ten pair 
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and make them all of one size. ‘That was about the 22nd of July, 
when the mill was ready for operation; what we call a complete 
mill is one already to start. 

Q. Now, tell the jury when it was that the flour part of this mill 
was accepted by Mr. Van Stone; whether this paper is of the right 
date. | 

A. It was accepted by Mr..Van Stone on the 6th day of August, 
1885. 

Q. When did you complete, if you ever did complete, the corn 

rolls? 
87 A. I think the corn rolls were completed about the 10th 
day of October. 

(). Who examined that? 

A. Frank Sommerviile. 

Q. Is he the same Frank Sommerville mentioned in this con- 
tract ? 

A. The same. 

Q. What is his business ? 

A. He is a miller. 

(). Who did he work for? 

A. At that time? 

(). Who did he work for before that time? Did he ever work for 
Van Stone? 

A. He had worked for Van Stone, I think, but I could not swear 
to that. 

(). Ile was «a miller, was he? 

A. He was a miller. 

Q. Was he a competent miller? 

A. He was a competent miller; yes, sir. 

(. He is here now ” 

A. He is here now. He had runa mill for Hayden Brothers 
and Co.; a full roller mill. 

(). Who suggested, when you made this contract between you 
and Van Stone, Frank Sommerville as the man to accept this mill? 

A. Mr. Van Stone. 

Q. Do you know his signature when you see it” 

A. | do. 

(). I will ask vou to look at this paper. (Witness here handed a 
paper bv counsel.) 

A. That is Mr. Sommerville’s signature. 

Q. Who signed that paper ? 

A. Mr. Chas. H. Van Stone. 

(). Now look and see who signed this. (Witness here shown 
paper.) 

A. That is my own. 

Q. All these papers you have read and sign} and know what ts 
in them; they refer to this particular mill? 

A. Yes, sir; I have seen them. 

Q. The mill you built for Mr. Van Stone? 

A. Yes, sir. 


rt 
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88 Counsel for plaintiff here offers in evidence the acceptance 


by Frank Sommerville of the machinery in controversy in 
this action, which paper was in words and figures following, to wit : 
“MARSHALL, SALINE County, Missourr, October 16, 1885. 
Messrs. Schupp and C, H. Van Stone : 
The corn rolls and adjustments to same operated and tested by 
me on the loth day of October, ISS5, is entirely satisfactory to me, 
and I hereby accept it according to your contract. 


PRANK SOMMERVILLE.” 


“The flour mill also which was built by the above Fred. J. Schupp 
for the above C. If. Van Stone, which was tested by me about Au- 
gust 6, was also entirely satisfactory to me. 


PRANK SOMMERVILLE.” 


Counsel for plaintiff here offers in evidence the following letter, 
to wit: 
Letter to Still. & Bieree. 


“Gents: I have this day received the mill contracted by F. J. 
Schupp with me, excepting the corn-mill part of the mill, and have 
agreed to make settlement with J. If. Cordell for him when that part 
of the mill, meaning the cern-mill part, is made satisfactory. 

Your Mr. Misenhelder gave entire satisfaction, and, I think, did 
all any man could do under the circumstances. 

Truly yours, C. H. VAN STONE.” 


Counsel for plaintiff here offers in evidence the assignment of 
Schupp to plaintiff, dated December 21, 1SS5, of which the following 
isa copy, to wit: 

88} MaAnrsnHALL, SALINE County, Mo., Dee, 21st, 1885. 

lor value received, I hereby assign, transfer, and set over 
to Stilwell & Bieree M’f’g Co. of Dayton, Ohio, all my accounts 
against Charles IT. Van Stone for machinery and material furnished 
and for work and labor done in fitting up the mill of said Van Stone 
in Marshall, Saline Co., Mo., for the balance due on said contract, 
amounting now to $5,592.53, and also my mechanic’s lien on said 
mili, which said mechaniec’s len was filed on December 21st, LSS5, 
hereby authorizing said Stilwell & Bierce M’f’g Co. to enforce said 
lien and collect said account according to law. 

Witness my hand the date above written. 

PRED. J. SCHUPP, 

Attest: JAS. WINGEIELD. 


89 Q. You signed that, Mr Schupp? 
A. Yes, sir. 
Q. What consideration was !t for? 
A. I was indebted to the house for the entire bill, and I had no 
money to fight the case,and [ considered that I owed them as much 
protection as was in my power to save themselves. I wrote them 
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that if they would pay the law expenses I would assign the whole 
thing to them, as I was not able to do so. 

Q. Ilad you any means? 

A. Thad nothing. I was eompletely busted on account of disap- 
pointments [had met with. I bad nothing but my reputation. 

Q. Did vou owe Stillwell & Bierce ? 

A. I did; ves, sir; 1 owed them the account. 

Q). Didn't you owe more than that? 

A. | don’t know. I think I owed them about that amount. 

Q. You have examined these accounts, Mr. Schupp; you may 
state generally whether it is correct or not. 

A. Yes, sir; it is correct. 

(). Did everything in that account go into that mill? 

A. It was in the mill. 

Q). In this particular mill ? 

A. In this particular twill; it was not in at the time my ilen was 
filed, as some had been taken out, but it went in and was in at the 
time the mill was accepted, excepting one item,an automatie grain- 
weigher for weighing grain. 

(). When did that go in? 

A. I cannot tell the exact date. 

Q. It was before vou filed this lien? 

A. Yes, sir: it went in there before I filed the lien; it went in 
there before I reeeived the second line of corn machinery, and when 

I got through with the corn machinery the mill was com- 
HW) plete and everything in at that date—everything that is 

specified here. The reason that the grain-weigher was not 
put in sooner I had contracted -— 

(). You need not mind telling the reasons. I want to know if 
everything in that account went in that mill? 

A. They did; yes, sir. 

(). And you owed Stillwell & Bierce when you transferred this 
account to (hem more than the amount of that? 

A. I don’t know the exact amount. I know I owed them the full 
amount. 

Q. You know Mr. Van Stone was the owner of that mill? 

A. I did; yes, sir. 

Q. There has been no payments made since you made this assign- 
ment to Stillwell & Bierce? 

A. Well, nothing only the payments he is credited for; there were 
no payments made since then. 

(). Mr. Schupp, what is your business ? 

A. Lama mill builder and furnisher. 

Q. Ilow long have you been at it” 

A. I have been in business myself since 1552. 

Q. How long have vou been working at that business ? 

A. I could not tell exactly. I used to bold a candle for my father 
when I was too sinall to work. 

(). In that same business ? 

A. Yes, sir. 

©. Your father was in the business? 
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A. Yes,sir. 

Q. You ean tell the jury, if you please, what kind of a mill it was 
you built for Charhe Van Stone. 

A. I built him as good a mill as there was in the State of Missouri 
at that date in every respect; it did as good work as any mill in 
Missouri. 

(Q. You saw it tested, did you” 

A. I did; yes, sir. 
91 (). Did you see Mr. Misenhelder there? 
A. Yes, sir. 

Q. What did Mr. Misenhelder do ? 

A. Well, he first asked a deseription of the mill, which of course 
was due him, as he was a new man dropped right into a mill that 
he did not know anything about. I described the machinery to 
him and he then started the mill and he ran it, I think, for about 
ten or twelve days; [I think he started the mill on the 25rd of July, 
[am not positively sure of that date; between the 22nd and 25th 
of July, 1885, he started the mill and he ran it constantly up to and 
including a half of the 6th of August, 1885. 

(). Were you present when this letter was written about Mr. 
Misenhelder ? 

A. No, sir; I didn’t know anything about the existence of that 
letter. 

(. August oth ? 

A. Yes, sir. 

Q. That is the time you say he stopped ? 

A. That is the time he stopped, yes, sir; he left Marshall on the 
night of that day. 

(). He is here? 

A. He is; yes, sir. 

Q. Now, [ want to ask you this question: | want to ask you 
what the machinery that you putin that mill was worth—reason- 


ably worth ? 


Defendant object- to this question, which objection was by the 
court overruled. 

(). Go on and state whether it was reasonably worth the amount 
charged in this petition. 

A. The mill cost me about two thousand dollars mere than the 


contract. 
92 (). What was it worth ? 
A. It was worth more than ten thousand dollars when 
completed. 


Q). What is the machinery worth that the company is using, was 
it worth the amount charged in the petition ? 

A. It was not. 

(). The machinery you put in there, was it worth the amount 
charged in our petition ? 

A. Oh, yes; it was worth more than that. I was thinking of the 
machinery furnished by them. | 
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Q. Now take the account you have there, and were those prices 
reasonable? 

A. ‘They were; ves,sir. They were a little better than were being 
done by other houses at that time. 

Q. You got that machinery from Stillwell & Bierce,? 

A. I did; oh,some part of it that [did not [ manufactured my- 
self, at Marshall; then I got considerable from the Keystone Iron 
Works Company here—that is, belts, shafts, castings, ete. 

(). Well, the contract ealls for certain kinds of rolls; now, [ want 
you to state to the jury whether or not the rolls you did put in were 
better than the rolls you contracted for. 

A. They were not better; they were of the same machine, only 
the mill erected as we erected it was a much better mill than it 
would have been according to the contract. 

(). The rolls, how about that? 

A. The rolls were the same, only that instead of being different 

sized thev were all one size. 
95 (). How about the belting chest ” 

A. Well, sir, I had contracted to put in a Lima bolting 
chest, but defendant told me one-day after the contract was mace 
that if I could get upa bolting chest so as to have the conveyers 
side and side he would much prefer it, and I built a chest in Mar- 
shall, and retained the money in Marshall for our home labor in 
preference to going to foreign States for our other machinery. 
I told him | had invented a cut-off—that is, the conveyer system of 
bolting chests—and that if it suited him [| would make a model and 
show him exactly what the thing would be, which | did, and from 
this model he ordered me to make my chest in preference to erder- 
ing the Lima chest. The contract specifies the Lima bolting chest ; 
instead of that he has got a Marshall bolting chest. 

@. Which is the best chest? 

A. My cliest; of course, [ think so. , 

Q. I will ask yeu this question: Whether it was an advantage or 
a disadvantage to Van Stone to have these rolls put in with the 
larger amount of surface or to have the ether rolls you contracted 
to put in? 

A. That was an advantage. 

Q. On account of the surface? 

A. Yes, sir; and more separation. It was a disadvantage to my- 
self. It cost mea great deal of extra machinery to‘put them in that 
way. I had to have bigger wheels, extra elevators, and extra 
spouting and extra bolts to drive an extra shaft. 

Q. Now, there is a charge in the petition in your mechianie’s lien 
for extra work. Now, tell the jury what that extra work consisted 
of, and when it was done, and all about it. 

A. There was a great deal of work done during the con- 
O4 struction of the mill that was not under my contract, such 

as changing the elevator machinery that was used for hand- 
ling grain, changing the drive wheel. I put in an extra shaft and 
extra drive, so that it could be shut off. 
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By Mr. Boryp: We object to this testimony on the ground that 
the petition alleges that this work was not done about the elevator, 
but about this particular mill. 

Mr. Davis: We are talking about the extra work on the mill. 


(). Was it on the mill or the elevator ? 

A. A portion of it was; yes, sir; on the mill. 

Q. I want that part that was on the mill then. 

A. Well, one part was this: Van Stone, after he had accepted the 
mill 

By the Court: The question here is, Mr. Schupp, how much of 
that is for the mill and how much for the elevator ? 

A. Well, I can’t get at that exactly. I did not keep an item of 
near all the extra work I should have charged for. 

Q. You can tell the jury from that account. 


By Mr. Boyp: We object to this evidence on another ground, and 
that is that the parties themselves have introduced the contract be- 
tween these parties, and that contract directly specifies that the 
defendant, for the consideration named in the contract, shall do all 
work that is necessary about the mill. 

By the Court: That contract is the rule, unless any portion of the 
contract has been satisfactorily arranged. 


Q. If you can point out what the extra work is point it out. 

A. Well, here is one item that was charged up to Mr. Van Stone: 
The understanding was that he was to pay half and I was to pay 
half; that was about writing the contract. 

(). Never mind about that. 
95 A. Well, then there was also a bill for laying a second 
floor in the mill. 

(. [low much was that? 

A. $13.75; lhe could not get carpenters and I did that for him 
with my men. Then there was a freight bill of four dollars that I 
paid that was not in my bill. 

Q. What was it on? 

A. It was a Lima heater and filter combined. 

Q). What was that for—for the mill? 

A. It was for the engine-room—for driving the whole thing. 

Q. The engine drives the elevator? 

A. The mil! and elevator also. 

Q. What was it used for, the mill or elevator ? 

A. It was used for clarifying the water and heating it before going 
intu the boiler. 

By the Court: That is not in the contract. We will pass that. 
Let him look at that account and make it up and state it afterward. 
Pass on and he can be ealled back. 


Cross-examination by Mr. Boyp: 


Q. Mr. Schupp, at what time did you and Mr. Van Stone com- 
mence negotiations in regard to the building of this mill ? 
A. I think it was the extreme latter part of December, 158-4. 


i. 
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be * 

A. Well, I was not very long. I made him several propositions 
during that period. | 

(). | will ask you now that if the bill of machinery that is at- 
tached to that contract was not a matter that was talked about be- 
tween you. and Van Stone with reference first to the character of 
the machinery and then of the quantity and what was necessary to 
put in the mill and the kind that Mr. Ven Stone Cesired you to 

_ build, and if that bill was not agreed upon as the machinery, 
96 the character of machinery, and the quantity that was neces- 
sary to build the mill that you contemplated ? 

A. [don’t know that we talked very particularly on it. [just made 
him an estimate on that line of machinery. He considered it, and 
ihe same day that I offered him this proposition he made the con- 
tract. 

(). Had he anything to say in regard to the character of the ma- 
chinery that was to be put in there ? 

A. Ile did; yes, sir. 

(). And in response to that that itemized bill was made out, 
wasn’t it? 

A. No, sir; this itemized bill was made out before I saw Van 
Stone. 

(). Made before you saw him at all? 

A. Yes, sir; that is, I showed him this bill afterwards as my es- 
timate. 

(). But vou did not show it to him before you and he talked about 
What machinery he wanted in the mill? 

A. Well, he wanted a mill to make fifty barrels of tlour a day. 

(). [T understand that, but did you talk about that particular ma- 
chinery mentioned in that eontract ? 

A. No, | think not. 

Q. Did von show him that bill”? 

A. Yes, sir. 

(). Did he ask you anything about the particular kind of ma- 
chinery that he proposed to use, the size of the rolis, the character 
of the other machinery there? Well, now I will go back first to the 

rollers; you first specify one double set O lell’s patent style 
97 Croll,7 x 14? 
A. Yes, sir. 

Q. Did you put that kind ofa roller in the mill? 

A. | did: yes, sir. 

(). Of that size? 

A. Yes, sir; that size. 

(). Then a second item of thesame kind, 7x1. Did you put that 
in-the mill? 

A. Yes, sir. 

(). And then another of the same character, 7x 16. Did you put 
that in ? 

A. I put in the same kind—not the size. 

Q. What was the difference in size” 


Q. How long were you in arriving at what your contract would 
9 
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. Two inches in length. 

(). Was it longer or shorter ? 

A. Longer. 

©. 7x 18, then’ 

A. No, sir; 7x 16. 

(). That called for 7x 16. You say they were two inches longer ? 

A. It was two inches longer than the other machinery. 

Q. Then it was 7x 1S or7 x 16” 

A. No; the first one you mentioned was 7 x 14, the second 7 x 16— 
that was 7 inches in diameter and 16 inches long—-and the other 
was 7 in diameter and 14 inches long. 

(). Then it was two inches shorter” 

A. Yes. 

Q. Mr. Schupp, after that acceptance of August 6 was written by 
Mr. Van Stone, I will ask you if you did any other work about the 
wheat-grinding apparatus of that mill” 


Counsel for plaintiff objects to this question, which objection wa> 
by the court overruled. 

A. I would have to go into the history of a long conversation on 
that question. Our mill was complete on the 6th day of August, 

and accepted on that day. 
98 (). Mr. Schupp, just answer my question. I will ask you, 
now, this question: [f any part of the machinery called for in 

the original contract between Van Stone and yourself-—that is, so far 
as the wheat-grinding part was concerned—was put into that mill 
after the 6th day of August?’ Twill ask vou if any part of that 
machinery was put into the mill after the 6th of August ” 

A. Nothing but an automatie grain-weigher. 

(). Did you have a separator in the mill ? 

A. Yes, sir. 

(). I will ask you what became of it? 

A. I don’t know. 

Q. I will ask vou if you did not remove it before vou left the mill 
and before you turned it over” 

A. I did not. 

Q. Uwill ask you if, after the acceptance of this mill that vou 
refer to, you ordered a purifier of George T. Smith & Co. ? 


By the Court: [low much more of that is there ? 

By Mr. Boyp: Notwithstanding that might have been an accept- 
ance at the time these parties had the right to waive that acceptance. 

By the Court: Go on, then. 

Q. Now, Iwill ask you whether you ordered from George T. Smith 
and Company 


Plaintiff objects to the question, which objection is by the court 
sustained. 

Q. Did you and Van Stone agree to take that separator out and 
agree to put In a purifier in place of it” 

A. No, sir. 
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Q. Did you order a purifier” 

A. I ordered a purifier as George T. Smith & Co.’s agent at Mar- 
shall. Ile came to me and ordered the machine, and, as I was act- 
ing as their agent on commission, | ordered this machine for him. 

(). Didn't you order that machine precisely as you had 
oy ordered the other machinery that wen tinto the mill? 

Plaintiff objects to the question ; which objection was by the court 
sustained. 

(). Was there any agreement between you and Van Stone that 
the separator should be taken out by you and the purifier put in 
the place of it? 

A, Counsel for plaintiff objects; which objection was by the court 
sustained. 


(). IT will ask you, at the time of the acceptance of this contract 
that you spoke of, on the 6th of August, 1! Mr. Van Stone was ad- 
vised of the fact that you had put in different rollers from the rollers 
that had been contracted for. 

A. No, sir; he knew it all the time. He knew it before the rolis 
were ordered. Ue knew he was getting six double sets, ten pair of 
7 X 14 instead of ten pair, specifying four pair 7 x 16 and two pair 
7x 18. 

Q. I will ask vou if in Mareh, before the machinery had been put 
into the mill, if vou did not ask Mr. Van Stone to agree with you 
that a different character of machinery might be put into that mill, 
and if he made any objection to it. 

A. Hespoke to me just before I ordered this machinery, so it 
would be satisfactory, and he consented to have me put it in if I 
would do it at my own expense; pet in six double sets of rells in- 
stead of five, as designated by the contract, and using all of one size, 
7x 14, the smaller size designated in the contract; and on the 
strength of his reputation | ordered them and built my boiting chest, 
and after i got the machinery on the road, the bolting chest 

erected, and the elevator up, and I saw your partner and told 
100) him we had made many changes in the contract, and he said, 

“You go right to Van Stone and get him in writing on that.” 
That was Sebree told me this, and | went to Van Stone, and he told 
me, “ What is the use? The court would not let me out.” 

(). Look at this paper. Is that your signature ” 

A. Yes, sir: It Is. 

(). Well, | will ask you if that does not provide— 

A. The machinery was ordered and the work far advanced before 
this paper was signed. 


And thereupon counsel for defendant read in evidence a paper in 
words and figures following, to wit, dated March 11, 1Ss5: 


“It is hereby agreed that all payments and settlements made by 
and under this contract, enclosed herewith, made by and between 
(Hf. Van Stone and Fred. J. Schupp and dated January 16, 1885, 
shall be made to and with J. II. Cordell by said C. Il. Van Stone, 
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and no alterations of said contract shall be made unless in writing, 
signed by the parties. 
(Signed) PRED. J. SCHUPP. 
C. H. VAN STONE.” 


Q). Mr. Schupp, you knew what that contract was when it was 
written and you signed it? You knew at that time these alterations 
had been made ? 

A. Yes, sir. 

Q. Why didn’t you specify them in that contract ? 

A. I did not think it was necessary. I[ thought I was dealing 
with a man who would appreciate what I was trying to do. 

Q. Mr. Schupp, at the time this examination was made of the 

mill, on August 6th, and the acceptance that you spoke of 
101. = made, will you state to the court how that acceptance hap- 
pened to be made that day and why it was made? 

A. I will. Sommerville had been there and thoroughly tested the 
mill. Hecameto meand said, “ Fred, the mill is all right, [ don’t 
see What more you can do to improve it now; you go to Van Stone 
and ask him to accept it, and if he don’t accept the mill Iam ready to 
accept it;” and I went to Mr.Van Stoneand in the presence of Som mer- 
ville Ll asked him to go uptown with me and make the final settle- 
ment, that the mill was all right and as good as we could make it 
at that time. He said,“ I am ready,” and he got his coat and went 
uptown with me, and he paid Mr. Cordell twelve hundred doilars, 
the final cash payment; and | asked him then for a letter of accept- 
ance in the presence of Mr. Cordell, the only time I ever asked him 
for a letter of acceptance. He said, “* You write anything vou ean 
write, vou can’t get it too strong. | am willing to write anything.” 
HTe said, “ No, it would look better to have Cordell write it:” and he 
turned to Mr. Cordell and said, “ You are used to writing these 
things;” and he wrote it and he took it and re-read it and signed it 
and handed it to me and I left the bank. 

Q. Now, at that time you say the mill was in complete condition ? 

A. It was; yes, sir: the flour-mill part. 

(). How was the corn roll ” 

A. The corn roll did not work to my satisfaction; [ had con- 
demned them myself. 

Q. Did they work to Sommerville’s satisfaction ? 

A. They did not; I reported to Mr. Van Stone that the corn rolls 
would not do. 

(). And do you tell the jury that Mr. Sommerville, notwithstanding 

the corn rolls did not work to your satisfaction or to his satis- 
102 faction, that he was willing te accept it? 
A. He was willing to accept the flour part. 

Y. You only had reference to the flour part ? 

A. Yes, sir. 

Q. Now, Mr. Schupp, what payments did Mr. Van Stone make to 
vou under this contract ? 


a 


Counsel for plaintiff objects to this question because the pleading § 
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in the ease show what payments have been made, which objection 
was by the court overruled. 


@. Well, in January he paid me four hundred and fifty dollars 
he gave me a note he held on some party and | had to discount it. 
Q. That was the first payment that was specified, was it? 


(). Did he pay you the monev ” 

A. Ile paid me four hundred and fifty dollars. 

(). Now, in April what amount of money did he pay you ” 

A. He did not pay any. 

(). In May? 

I don’t know. In April he transferred the payment to Mr. 
Cordell aud | borrowed the money of Mr. Cordell. 


>. 
~~ 


CouNseL FoR PLAIntiFFE: There is no claim in the answer that 
there is any payment made except what we set out in our petition, 

By the Courr: There is a general denial, and that covers every- 
thing. 

(Q). What poyment did he make to you, either in April, May, or 
June? What was the second payment be made” 

A. The second payment was 8500, which he made to Mr. Cordell. 

(. Llis contract was to pay you five hundred dollars at one pav- 
ment, five hundred at another payment,and that was all the money 

that was to be paid before the completion of the mill? 
103 A. Yes, sir. 
(). What amount of money was to be paid when the mill 
was completed ? 

A. Twelve hundred dollars. 

(). Did he make these three payments ? 

A. Yes, sir. 

(). I will ask you if he made a payment in addition to that? 

A. Ile did not. 

(). You credit him with eight hundred and some odd dollars ? 

A. That was for a purifier and some wheels I ordered from Jack- 
son, Michigan. He issued his notes for that machinerv and | 
credited him with $813.75 to be deducted from the first note falling 
due one year trom date. | 

(). To be deducted from the first note ? 

A. Yes, sir. 

Q). Then he paid you up to the time that he accepted the mill 
every dollar that he had agreed to pay you In cash ? 

A. No, SIV. 

(). Does not your contract call simply for three payments, one of 
five hundred dollars in April, one of five hundred in May, and one 
of twelve hundred dollars when the mili was complete ? 

A. Yes, sir. 

(). Didn't he make you all of these payments ” 

A. Ile did: Ves, sir. 

(). And, in addition to that, didn’t he pay the 8515 to the Smith 
Purifying Company for you ? 
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A. He did not pay it until one year from date. 

(). Ile has paid it? 

A. I don’t know. 

Q. Ile released you from the Smith Purifying Company ? 

A. He did; yes, sir. 

Q. So it was a payment so far as you were concerned. I will ask 

vou if you did not accept that as a payment of that much 
104° money to you. 
A. Yes, sir. 

(. You say you finished this mill, corn rolls and everything else, 
on the 16th day of October ? 

A. No, I did not. I had the mill all completed about the 20th of 
July, ready for starting on the 20th of July, 1885, and these contin- 
gepcies came up after we started the mill and [ found the corn rolls 
would not do, and I eondemned them,and I told Mr. Van Stone, as 
the corn rolls were not working for my satisfaction, | would throw 
them out and order them a new one. Ile said, “ You haven't given 
ita fair trial.” T said, “ [ have; you ean’t stand disappointment in 
your purchases of corn, and Tcan put ina bur | have temporarily at 
my own expense, to run here as a substitute for other rolls until Tecan 
getthem. I put the corn bur right in and started and left it in there 
until I got the other rolls ready. 

(). When did you get them ready ? 

A. { think I got them ready about the 20th of September. 

(). When were they tested by Mr. Sommerville ? 

A. The 15th of October. 

(2. And that day you turned them over to Van Stone. Now, I 
want to ask you on the loth day of October, when you turned that 
mill over to Van Stone, what amount of money was due you under 
that contract in cash ” 


Counsel for plaintiff? objects to this question, as the contract itself 
is the best evidence, which objection was by the court sustained. 


Q. Mr. Schupp, [ will ask you, if at the time you tested these corn 

rolls on the idth day of October, what test was made by Mr. 
Sommerville ? 

105 By the Court: I will exclude that, as there is an accept- 
ance as to that. 

(). Mr. Schupp, at the time Mr. Sommerville made the examina- 
tion of that mull [ will ask you if it was not agreed between you and 
Mr. Van Stone both that the corn rells did not work to the satisfae- 
tion of anybody ? 

A. It was noi. 

Q. And if you did not state so-to Givers parties ? 

A. No, sir; | did not. The corn rolls did as good work as any 
corn rolls could do at that time. “They were fully up to any other 
machine of that kind. 

(J. Mr. Schupp, [ will ask you if, when this mill was complete, if 
you demanded anything of Mr. Van Stone; and, if so, what ” 

or ee a settlement according to the contract; presented 
my bill. 


a 
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(). What did you present your bill for—how much money ? 

A. I presented it for what was due me on the contract and for 
sending my men there and reconstructing the mill. 

Q). What was the amount of the demand you made upon him ? 

A. I don’t remember exactly. 

(). Wasn’t it the amount of this bill set out here, fifty-three hun- 
dred and some odd dollars ? 

A. Yes, sir; that was the amount. 

Q. Ilow much money at that time did vou owe Stillwell & Bierce ? 

A. I don’t know exactly. 


Counsel for plaintiff objects to this question, as there is nothing of 
that kind set up in the answer, which objection was by the court 
overruled. 

(2. How much money, at the time of this assignment, did you owe 

Stillwell & Bierce? 
106 A. I don’t know; it was in the neighborhood of fifty two or 
three hundred dollars. 

Q. Ilave vou any account of the amount you did owe them? 

A. | have not. 

Q, I will ask you if there was any agreement between Stillwell & 
dierce and vourself that you were to have the excess, if any was re- 
covered in this suit, over your account to them 

A. | was not. 

Q. And you actually owed them the full sui of 85,500 when you 
made this assignment of the contract” 

A. I don’t know exactly what the amount was that [did owe them. 
l assigned my full claim, for what there was due, over to them and 
what I owe them J don’t know to this day exactly. 

Q. Did you owe them as much as five thousand dollars”? 

A. I did owe them more than five thousand dollags. 

Q). Did they ever present an account of it? 

A. I had bills of it, but a year ago last summer, When my wife 
was in West Virginia, the house was vacant and the mice got in and 
destroved all the bills and letters [ had, so T have no account of it 
whatever, but [am certain it exceeded tive thousand dollars. 

(). You had a contract with Sullwell & Bierce to tarnish you the 
machinery to put in this mill? 

A. | had nothing further than a verbal understanding. I was 
acting as their agent. 

Q. At that time, | will ask vou if you showed them the contract 
between Van Stone and yourself” 

A. I did: yes, sir. 

(). They understood fully what was in the contract: they read it, 
did they ” 

A. L don't know. 1 suppose they did 
107 (). All vou asked of Van Stone or demanded of him at the 
time the mill was complete was a settlement under the con- 
tract ? 

A. A settlement under the contract, including the extra bill i 

was entitled to. 
J—452 
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Q. L will ask you if, at that time or shortly after that, Mr. Van 
Stone offered you any notes of any kind whatever? 

A. He never did: no, sir. 

. You knew your agreement was to be settled at the bank of 
Cordell & Dunnica? 

A. [I did; yes, sir. 

Q. I will ask you if you ever saw that instrument ? 


(Witness here shown a paper.) 


A. I don’t think I ever did. 

(J. Look at it and see whether you ever saw it. 

A. No, sir; I never saw it. Mr. Cordell showed it to me in this 

ray. 

By the Courr: What paper is it? 

A. A deed of trust. Mr. Cordell told me there were notes left 
there for thirty days for my acceptance, and [ told him [I would not 
accept it. 

Q. Now, I will ask you if you ever saw the notes? 

A. [never saw them. I[ told Mr. Cordeli I need not look at them. 
I would not accept them. 

sy the Courr: Was it the amount you elaimed to be due you ? 

A. No, sir; not by several hundred dollars. This was merely a 
form of compromise that was offered me and I refused to accept it ; 
if they come with the amount of the contract [ will accept it. 

Q. [ will ask you if, at that time, Mr. Van Stone and yourself 
undertook to have any settlement of this matter between you—did 
you go to him for a settlement ? 

A. We used to run to one another quite often. 
105 (J. Did you come to any sort of agreement about amounts ? 
A. One time he wanted me to pay him $S00 to get those 
notes, and I offered to spiit the difference. 

Q. Now, I will ask you if, at the time you finished that mill, you 

were indebted to any parties for work and machinery ? 


Counsel for plaintiff objects to this question, for the reason that it 
is inadmissible under the pleadings in this case. 

By the Court: Did any one of your laborers or any one that fur- 
nished you material file any liens? 

A. No, sir. 

(). Now, Mr. Shupp, at the time those notes were offered to you 
I will ask you if this instrument of writing was shown to you? 


(Witness here shown another paper.) 


A. I saw it in the hands of Mr Cordel!. I never looked at it. 
by the Court: 


Q. Did he tell you the contents of it? 

A. Ile told me Mr. Van Stone had left three notes there for my 
acceptance as a proposition for a compromise and | refused to ae- 
cept his compromise ; it was not a settlement of the contract, it was 
a compromise. 
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Counsel for plaintiff objects to this testimony, as there is no tender 
pleaded in this case. 


By Mr. Bboyp: At the time that this settlement was attempted 
these parties did not agree as to the amounts. 
By the Courr: Let the offer be exeluded. 


(). Mr. Schupp, when you filed your account with the clerk of the 
eireuit court of Saline county [ understood you in your examina- 
tion-in-chief to say that you copied the items in the contract your- 
self, did you? 


| A. No, sir. 
Q. That is, then, different from the items named in the ae- 
count” 
| 109 A. Yes, sir; that is, some are different and some are the 
same. 
(). Are the prices named there the same prices of the articles in 
the contract itself? 
A. I don’t understand that question. 
(). Are the prices you charge in the len filed the prices of the 
articles named in the contract ? 
A. They are consistent with the machinery, but the prices are 
different, of course—that is, x 1S rolls. A double set costs, per- 
haps, fifty dollars more than a set 9 x 14. 
By the Court: 
7 Q. T understood you to say that you bore the extra cost in chang- 


A. In our bill we simply claim a settlement according to the con- 
tract, but the bill was made out aceording to the way the mill was 
erected, ; 

(). So that instead of vou losing it you charge it up in this claim 
In the court? 

A. I charge according to the contract, but the machinery bill is 
more. 


a , . / 
\ ing the length of the rollers? | 
A. Yes, Sir. 
by the Court: 
(). Hlow do vou charge them—according to the contract or aceord- 
ing to the prices you paid for the matertai in this account? 


by ihe CouRT: 


(). So that the bill you filed in the eclerk’s office vou charge ac- 
cording to the contract ? 
A. Aceording to the contract. 
(). And vou lost the balance? 
A. Certainly; | lost the balanee out of my own pocket. 
(). Was the machinery you put in more expensive or less expen- 
sive than that called for in the contract”? 
110 A. The rolls—there were three double sets of rolls—two 
double sets, | think, would cost twenty-five dollars more a set 
than 7 x 14, and one cost perhaps fifty dollars more than 7 x 14; in- 
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stead of that 1 put in an extra double set of rolls, which cost me 
somewhere in the neighborhood of four hundred dollars. 

Q. In addition to what was in your contract ”? 

A. In addition to what was in my contract, and I would have 
saved on these rolls about one hundred dollars—that is, if [had put 
in five double sets of 7 x i4 they would have cost me perliaps one hun- 
dred dollars less than that—sixty dollars less than that for two double 
sets 7x 14, two double sets 7 x 16, and one double set 7 x 18; in ad- 
dition to these five double sets I put in the full machinery for that 
capacity extra, costing me nearly four hundred dollars more, | sup- 
pose, at that time than the contract. 

(). Did you charge that item up in the Hen? 

A. I did not, as it is specitied, but it is not charged in that way ; 
we are simply claiming a settlement under our contract. 

(). Is there any charge for that machine in vour lien at all? 

A. No, sir; nothing of thai kind. Then besides these rolls it re- 
quired two elevators worth about sixty-five dollars apiece ; it re- 
quired two reels worth about one hundred dollars, and it required 
two bolting reels extra to accommodate those two sets of rolls; so 
you can imagine the cost it put me to, and it made hima mill of 
twelve reductions in place of ten reductions and — twelve-reduction 
mill is aiways preferable to a ten-reduction mill. 

By the Courr: 
~ Q. It was done with his knowledge and consent ? 

A. It was done with his knowledge and consent ; yes, sir. 

@. At the time you went to work here did Mr. Van Stone know 
anything about roller mills at all ? 

A. I doubt very much whether he did or not. 
111 Q. And he relied upon you entirely, upon you and your 
knowledge of matters of that kind exclusively, did he ? 

A. I suppose he did ; yes, sir. 

Q. Now, when these changes were made, I will ask you if that 
contract vou read awhile ago signed by you and he was not made 
with special reference to such changes ? 

A. I did not understand it so at the time. [I was not up to tricks; 
I was doing an honest business. 

(). | will ask you at that time if there was not considerable talk 
between you as to whether you should put in a Lima bolting chest 
or one of your own? 

A. No, sir. He said, “I prefer you should make a chest. [ think 
vou can build just as good a chest as anybody.” I made a model 
and showed it to him, and from that he ordered me to make the 
chest in preference to ordering one from Lima. 

Q. What was the reason, then, for writing that contract that there 
should be ne changes in the mill? . 

A. The changes were all made prior to writing. [ commenced 
building the chest in January and that paper is dated the L4th of 
March, and I commenced to build the chest in the shop right after 
the signing of the contract. That paper was merely slipped in on 
me when I was off my guard. 
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Redirect examination : 


Q. The contract that Mr. Boyd has just asked you about as to the 
reason for executing it, [ will ask you whether or not that sugges- 
tion of putting it into writing was made to you by Mr. Boyd or his 
partner, Mr. Sebree ? 

A. Mr. Boyd wrote that himself. 
112 Q. Now, Mr. Schupp, I will get you to state if when that 
flour mill was tested and accepted in August 6 you were pres- 
ent and saw the operation ? 

A. I did; I was present all the time. 

Q. And you know what the capacity named in the contract was ? 

A. Yes, sir. 

(). State to the jury whether the flouring part of the mill at that 
time had a capacity to produce the flour named in the contract. 

A. It had a much greater capacity. Its capacity was eighty bar- 
rels a day easy. 

Q. And when the corn mill part of it was tested and aecepted 
October 16, 1855, did it have the capacity named in the contract for 
the corn mill? 

A. Yes, sir. It was satisfactory to Van Stone at that time, which 
we will prove. 

By Mr. Boro: Do [I understand your honor to hold that the 
acceptance by Sommerville was binding upon both these parties— 
whether the mill came up to that, they were bound by it” 

sv the Covrr: I think so. 


Witness dismissed. 


RANK SUMMERVILLE, called as a witness on behalf of plaintiff, 
being duly sworn, testified as follows: 


Q. Mr. Summerville, tell the jury where you resided in’ October, 
1885. Did you live in Marshall ? 

A. Yes, sir. 

(Q). Look at that paper and see if you signed it. 

(Witness here shown acceptance heretofore referred to.) 


A. Yes, sir. 
Q. What is your business ? 
A. Miller. 
Q. How long have you been in that business” 
A. Ever since I was a boy. 
115 (). I will ask you if you are familiar with the machinery 
of this Van Stone mill. You have read tis paper? 
A. Yes, sir. 
(). I will ask if you made an examination of it. 
A. I did. 
(). And made this report ? 
A. Yes, sir. 
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Cross-examination : 

(). State what examination you did make, Mr. Sommerville. | 

A. I made a thorough examination. 

Q. Just state what you did. 

A. I made a thorough examination of the mill. 

Q. Did you run the mill? 

A. H[elped run it; ves, sir. 

Q. How long? 

A. Five or six days. 

Q. How much flour did you make a day ? 

A. Three barrels and a half an hour. 

Q. Now, 1 will ask you how long you have run it conseeutively— 
how many hours at one time. 

A. Twelve hours a day. 

(. Without stopping? 

A. No; we stopped occasionally. 

Q). I will ask you whether you stopped frequently or not. 

A. Yes, sir. I made an examination and was satistied with it. 


By Mr. Boyp: Now, I propose to ask him what examination he 
did make—how long he did run it. 
By the Court: I will exclude that. 
by the Court: 
Q. You ran the mill for the purpose of testing it? 
A. Yes, sir. 
Q. The test was satisfactory ? 
A. Yes, sir. 
(). Did you ever run a mill yourself? 
A. Yes, sir. 
QM. When? 
A. Mr. Misenhel ler was there, and I ran it while he went to din- 
ner. Between the times we were both together. 
Q. Did you ever run it at any other time? 
114 A. No; not by myself. We relieved one another to go to 
dinner. 
Q. Now, [ will ask you if at the time you wrote this instrument 
you showed it to Mr. Van Stone. 
A. No, sir; I did not. 
Q. Why didn’t you show it to him ? 
A. Because I was in Cordell’s Bank when [ read it and gave it to 
Mr. Schupp. 
Q. Now, [ will ask you if Mr. Van Stone ever saw it until this 
day. 
A. I could not say. 
(). Did you ever inform him you. had made any such written 
acceptance ? 
By the Court: 
Q. Did you make any aeceptance except that one? 
A. The only acceptance was at the mill, when Mr. Van Stone gave 
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Mr. Schupp a letter of acceptance. I told him the mill done all 
right and I would rather he would go to Mr. Van Stone and ask 
him to aceept his own mill; that [did not see ne could do anything 
more to improve it; and they went off together, and in the course 
of an hour or such a matter he came back with the letter of accept- 
ance and showed it to me, and I thought that was sufficient to let 
me out. 

By Mr. Boyp: This instrument of writing that is shown by these 
parties, | am informed, my client never saw or heard of antil it was 
introduced in evidence. 

By the Court: 

Q. To whom did you give that” 

A. I gave it to Mr. Schupp. Of course I did not give the letter 
of acceptance at the time the mill was accepted by Mr. Van Stone ; 
I thought it was useless. [accepted the corn mill, and he also asked 
me to give a letter of acceptance for the mill. 

By Mr. Boyp: We now desire to amend the answer in this 

115s particular: to charge a collusion between Mr. Schupp and 

Mr. Sommerville in the production of that article and its con- 
cealment from this defendant. 

by the Courr: Would the other side be taken by surprise ? 

CouNset FoR PL'rr: Of course we would. 

By the Courr: You will have leave to amend, but we will go on 
with the case. 

(). Lwant to ask you now if you ever told Van Stone at the time, 
October 16, that you aceepted the mill. 

A. IL told hima day or two after, | believe, | accepted the corn 
mill, 

(). When did you tell him, and where? 

A. At the mill. 

(). Who was present when you told him ? 

A. I don't recollect of any one. 

(). When was it you signed that written instrument ? 

A. On the 16th, | believe. 

(). Where were you when you signed it? 

A. At Cordell’s Bank. 

(). What time of day did you test the mill on that day? 

A. In the evening. 

(). Did you write that before or after you tested it? 

A. After, of course. 

(). What time in the evening did you write it ’ 

A. The next morning, | believe, I wrote it. 

(). Who was present when you wrote it? 

A. I was in Mr. Cordell’s bank. Mr. Schupp was there. 

Q. Was anybody else there that you know” 

A. Not particularly. 

Q. Did anybody else knowing what you was doing there at the 
time ? 

A. I don’t know whether they did or not. 
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116 Q. Did Van Stone know what you was doing ? 
A. I suppose not. 
Q. Did Van Stone ever know you had written that contract from 
any information of yours ? 
A. I told him I gave a letter of acceptance on the corn rolls. 
Q. When did you tell him that? 
A. A couple of days after. ee. 
Q. Was anybody present when you told him that? . 
A. I could not say. 
Q. Where did you get the paper upon which you wrote that? 


Counsel for plaintiff objects; which objection was by the court 
sustained. | 


Q. I will ask you where you are living now. 

A. In Galloway county, Missouri. 

(Q). In whose employ are you ? 

A. Mr. Swan & Buckner. 

Q. Where is Mr. Schupp working now ? 

A. Not any place particularly just now, I believe. 

Q. Where was he working when you went to that plate where 
you are now ” 

A. His brother was working at that mill and he was working at 
another. 

(). Who wrote you to go to that mill? 

A. [ wrote to Mr. Schupp if he knew of any opening to write to 
me, and he wrote ne there was one there. I was out of a situation 
at the time. 


Redirect examination : 


Q. What quality of flour did this mill make ” 
A. First class. 


Witness dismissed. 


Jonn EH. Corde t, called as a witness on behalf of plaintiff, being 
duiy sworn, testified as follows : . 


117 Q. Teil the jury where you live and what your business is. 
A. I live in Marshall. Iam in the banking business. 
(). You are a member of the firm of Cordell & Dunniea? 
A. Yes, sir. 
Q. Do you know Mr. Van Stone? 
A. Yes, sir. ° 
Q. And Mr. Frank Sommerville” . 
A. Yes, sir. 
(. And Fred. J. Schupp? 
A. Yes, sir. y 
(). I will ask you if you know Mr. Van Stone’s signature, Did 
you ever see him write? 
A. Yes, sir. 
(). I will ask you to look at that paper. 
A. That looks like his signature. 
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Q. You can tell whether it is his signature or not” 

A. Yes, sir. 

Q. I will ask if you know about Mr. Van Stone and Mr. Schupp 
having a contract in reference to the mill. 

A. Yes, sir. 

Q. Do you know of them having any settlement in regard-to it? 

A. I know of payments being made. I don’t know of any final 
settlement. 

Q. I willask you if you know of the acceptance of the mill or any 
part of it. 

Yes, sir. 

Q. Do you know who wrote that acceptance ? 

A. I think I wrote it out. 

Q. See if you know the handwriting of that paper. 


Witness here shown letter of acceptance by Van Stone, dated 
Aug. 6th, 1855. 


A. Yes, sir; it is mine. 

Q. Now, I will ask you if you heard any conversation between the 
parties at that time—Vaa Stone and Schupp. 

A. Yes, sir; I did. 
118 (). Tell the jury what that conversation was. 

A. Mr. Van Stone stated that the corn rolls were not satis- 
factory, but that the flour mill was entirely so, and that the mill 
was even better than he contracted for. 

(). I will ask you if you know on what account that acceptance 
was made; that written paper. 

A. It was done at the request of Mr. Van Stone and Mr. Schupp 
upon Mr. Van Stone’s statement that he would sign such a paper if 
it was written out. 

Q. Why was it he wanted it then? 

A. I don’t know. I think the house wanted ii for the purpose of 
settlement. 

A. You don’t know whether Schupp wanted to raise money or 
not? What house are you talking about—Stillwell & Bierce ? 

A. Yes, sir. 

Q. You knew all the time that the machinery came from Stillwell 
& Bierce ? 

A. Yes, sir. 

(. And this was made for their benefit ” 

A. I presume so. 

(). I will ask you to look at that. 

A. I wrote this letter myself. 

Q. See if you wrote that copy attached to it. 

A. Yes, sir. 


Witness here shown letters dated May 4, 1855, and March 14, 
1885, both signed by Fred. J. Schupp. 

Q. What did you do with those things after you wrote them? 

A. I sent them to Stillwell & Bierce. 
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Q. Well, is this the paper you copied at the time? Whose hand- 
writing is that in? 
A. It is Mr. Boyd’s handwriting; that is the paper I copied. 
Q. Of which this is a copy here? 
A. Yes, sir. 
Q. At whose request did you send this copy to Stillwell & 
Bierce ? 
119 | A. I have forgotten, now, whether on the part of these par- 
ties who signed it or Still- & Bierce. 
Q. You have been the custodian of the papers and this contract ? 
A. They were put in my hands temporarily and then withdrawn. 
Q. Both parties came there to your bank and did business there, 
and made settlements there in your bank ? 
A. Yes, sir. 
Q. I will ask you to took at that letter and ‘state at whose re- 
quest 
A. The letter states it was at the request of C. I. Van Stone and 
Fred. J. Schupp. 


Counsel for plaintiff here offers said letter in evidence. 
Cordell & Dunnica, bankers. 
May 6, ree’d. 
Manrsuany, Mo., Alay 4, 1885. 
Stillwell & Bierce M’i’g Co., Dayton. 
GENTLEMEN: At request of C. H. Van Stone and I. J. Schupp | 
enclose herewith a copy of a paper left with mein March by them. 
Respectfully, J. 11. CORDELL. 


Copy 
Cordell & Dunnica, bankers. 


Marsnatn, Mo., March 14, 1885. 
It is hereby agreed that all payments and settlements made of and 
under the contract enclosed herewith (made by and between C. II. 
Van Stone & Fred. J. Schupp and of date January 16, 1885) shall be 
inade to and with J. TL. Cordell by said C. H. Van Stone, and no 
alteration of said contract shall be made unless in writing 

120 = signed — the parties. 
(Signed) PRED. J. SCHUPP. 
C.H. VAN STONE. 


Cross-examination by Mr. Boyp: 


Q. For what purpose did Var Stone and Schupp come in your 
office on the 6th of August, the day you wrote that contract ” 

A. [ think it was for the purpose of making that payment. 

Q. Did they make a payment on that day ? 

A. Twelve hundred dollars; I think so: yes, sir. 

Q. To whom was that payment made? 
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A. I think it was made to me under this contract. 

(). To whom did that money go—who got that twelve hundred 
dollars that day ? 

A. I don’t recollect, now, whether it went——- 


Counsel for plaintiff objects to this quesiion because it has been ad- 
mitted that the twelve hundred dollars was paid, which objection 
was by the court overruled. | 

A. I could not answer, because Mr. Schupp was in the habit of 
borrowing money,from us to use in this work, and these payments 
sometimes went to discharge those notes. It was all used in this 
transaction, some way or another. 


- And thereupon the witness was dismissed, and the court adjourned 
until next Monday morning. 


On Monday morning, at ten o'clock, the further hearing of the 
case was proceeded with as follows, to wit: 


lk aNk SOMMERVILLE, recalled as a witness on behalf of the plain- 
tiff, being duly sworn, testified as follows: 
Direct examination by Mr. Morrow : 
(). Mr. Summerville, you may state whether you showed that ac- 
ceptance to any one, 
A. Yes, sir: to Mr. Cordell. 
Q. J. If. Cordell? 
A. Yes, sir. 
12] (). The banker at Marshall, Missouri ? 
A. Yes, sir. 
(). The witness who was here the other day ” 
A. Yes, sir: right in the bank. 


Cross-examination by Mr. Boyp: 


Mr. Boyp: | wish to ask him now that which I asked him about 
the other day in regard to collusion—if he tested that mill and 
when and where he made this written statement. 

By the Court: So far as the defendant is concerned, he having 
accepted it, that is out of the question. You ean ask him so iar as 
the corn-rollers are concerned. The defendant having accepted a 
part, no question can now be raised on that, but the rest you can 
ask him about. 

To which raling of the court the defendant, by his counsel, then 
and there excepted and still excepts. 

By the Court: Just read to me in the pleadings where collusion 
is charged—that part of the answer which charges collusion. 

Counse! here reads pleadings to the court. 

By the Courr: You can ask him in regard to that. 

(). [| will ask you, Mr. Sommerville, on the fifth day of October, 
when you went to test this mill— 
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By the Court: You understand you make him your own witness 
now. . 

By Col. Bory: Well, I will not ask him the question now. 

It is admitted that the plaintiff complied with the mechanics’ lien 
law in this case in filing the papers in the cireuit clerk’s office and 
in making the necessary aflidavits in accordance with the laws of 
Mo. on that subject, and that the property sought to be affected by 
said lien was properly described in said papers. 

122 Plaintiffs here rested their case 


By Col. Boyp: I desire to offer a demurrer to the evidence in this 
ease and herewith file the same. 

By the Court: It will be overruled. — 

To which ruling of the court the defendant, by his counsel, then 
and there duly excepted and stil! excepts. 


Defendant's Evidence. 


C. H. Van Srone, being duly sworn in his own behalf, testified as 
follows: 


Direct examination by Mr. Boyp: 


(). I will ask you if you are the defendant in this case. 

A. Yes, sir: Lam. 

(. You entered into the written contract that has been read in 
evidence with Mr. Schupp to build a mill at Marshali, Missouri ? 

A. Yes, sir; [ did. 

(). Iwill ask you to state, Mr. Van Stone, what took place between 
Mr. Schupp and yourself in regard to the aeceptance of that mill or 
any part of it about the first of August, 1555. 

Objected to by counsel for plaintiff as incompetent, irrelevant, and 
immaterial. 

by the Courr: | will overrule the objection. 

To which ruling of the court plaintiffs, by their counsel, then and 
there duly except and yet except. 

Q. Just state what took place between you and Mr. Schupp, Mr. 
Van Stone. 

A. Well, we had been trying the mill for several days. 

By the Courr: 
Q. What part of the nuill? 
A. The flour mill. 
by the Courr: I will exclude that evidence, all the evi- 
125 dence on that branch. I will exclude that part of the testi- 
mony. 


To which ruling of the court defendant, by his counsel, then and 
there excepted and still excepts. 
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(). Now, Mr. Van Stone, I will ask you if Mr. Schupp ever fur- 
nished the corn-meal rollers under that contract. 

A. No, sir; he never did. 

(). I will ask you to state if Mr. Sommerville ever came there to 
make a test of the rollers inside for the grinding of corn; and, if so, 
state what he said and what he did at that time. 

A. Well, he came there to test them, and they worked about an 
hour and a half or two hours adjusting the belts and getting them 
ready. Then they came back after dinner and run them, perhaps, 
an hour or so, and the belts came off several times during the time 
they did run it. 

Q. Did they express themselves at the time-—Sommerville and 
Schupp—as to whether the mill was a good one asa corn-meal mill ? 


Objected to by counsel for plaintiff as incompetent, irrelevant, and 
immaterial. 

Q. Just state what they said about it and what vou said to them. 

Objected to by counsel for plaintiffs for the reason here is the ac- 
ceptance in court. 

By the Court: Here is the mill and the judgment of Sommer- 
ville. You may go on. 


To which ruling of the court counsel for plaintilfs excepted and 
yet excepts. 

Q. Just state what was done, Mr. Van Stone; what was said be- 
tween the parties—you and Mr. Schupp. 

A. Well, there was not but little said. They tried the rolls for 
about an hour or an hour and a half, and the rolls would not work. 

They did not work. 
}24 Q. ILlow did Mr. Sommerville express himself at that time 
in regard to it? 

A. Well, [do not know that he expressed himself. Ife would not 
express himself. They worked there at them, but they would not 
work, and they did not work. T[ said, “ Why don’t they ran longer— 
all day—as the contract calls for?” 

By the Court: Where does the contract call for any length of 
tine’? 

iy Mr. Davis: No, sir; it does not. 

Q. I asked you the question if a mill could be tested —if it ean be 
tested in an hour. 

Objected to by counsel for plaintiff as incompetent, irrelevant, and 
immaterial. 

Q. | want to know as a matter of fact, and [am asking you, Mr. 
Van Stone, if since that time you have had experience with roller 
mills. 

A. Yes, sir; I have. 

Q. I will ask you to state to the jury if you can test a roller mill 
in an hour. 

A. No, sir; you cannot. 
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Q. Well, just state to the court aud jury the reason; just state to 
the jury the reason. 

A. Well, the reason is it is not time enough. A miil might run 
for an hour and still not run for twenty-four hours’ time. Those 
gentlemen that tested this mill never run it for two hours at a time. 
They. could not. 

Q. Why is ita mill can be run an hour and not be run for twenty- 
four hours ” 

A. Well, take the corn burrs. Ife would run them out for 

125s an hour and they run along, but it is such a strain upon the 

belts that leads to the pulleys that they would not stay on, 

and it is impossible toran for more than an hourand keep the belts 

on and grind anything and have any resistance against it. To put 

the speed on igh he could not run overan hour. They cannot run 

them twenty-four hours without stopping; they would slip right 

off. I have not used them for a year anda half; in fact [ never 
did use them. 

©. Did Mr. Sommerville inform you at that time that the roller 
mill, that part of the roller mill inside for corn, was acceptable to 
him ”? 

A. No, sir. 

(). Did he ever inform you of that fact? 

A. The first information I had was Saturday of last week. 

(). Did vou ever see this written instrument he gave Mr. Schupp? 

A. No, sir: I never saw it or heard tell of it. 

(), You never saw it or heard of it? 

A. No, sir. Mr. Sommerville knew the corn mill did not work, 
and had ordered the burrs in their place, and he knew thev did not 
work. 

(). | will ask you whether or how those rollers—corn-meal rolls— 
in making meal—whether they made first-class character meal. 

A. No, sir; [ could not seli the meal in Marshall. 

(). You could not sell the meal in Marshall ? 

A. No, sir. 

Q. Did you try’? 

A. Yes, sir. 

Q. Did you try the roller meal after the date Mr. Schupp was 
there ? 

A. Yes, sir; we tried to grind the meal on them for two or three 
months. As long as the belts were tight they would grind and do 

tolerably well. But you could not run them with any satis- 
126 faction, and Mr. Sommerville knows that they would not run, 
and so did Mr. Schupp. 

Q. Now, Mr. Van stone, | will ask vou if you have been to any 
expense In consequence of that burr not running, the corn rolls not 
running. 

Objected to by counsel for plaintiff as incompetent, irrelevant, and 
immaterial. 

Which objection was by the court overruled; to which ruling of 
the court plaintiffs excepted and still except. 
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Q. Just state what expense you have been to. 

A. Well, we have had to remodel the whole thing and buy corn 
burrs to take the place of the rolls. I bought corm burrs and put 
in the place of the rolls, and we use them now. 

(). You use them now? 

A. Yes, sir; and have been ever since. 

(). How long after” 

A. Well, i ordered the corn burrs shortly after that. Some time 
between November and the first of January. I gotthem putin the 
following spring. 

Q. Of what value were those corn rolls for the purpose of grind- 
ing meal? 

A. Well, | don’t know that. 

Q. Well, for the purpose mentioned in that contract of what value 
were they? 

A. Well, Mr. Schupp was asked 

(). Never mind that—what Mr. Schupp said. I am asking you 
the question. 

A. Well, | do not know, sir. 

(). Well, did they comply with that contract” 

A. No, sir. 

(). Did they make first-class meal ” 


Objected to by counsel for plaintiff as incompetent, irreie- 
127. ~—s vant, and immaterial. 
Q. What kind of meal did they make? I believe you have 
already answered 
Objected to — counsel for plaintiff as incompetent, irrelevant, and 
immaterial, 


Q. [ask you if you could make good meal upon them. 

A. No, sir; it’eannot be made. You might make good meal by 
grinding very slow and having the belts tight: and to make good 
meal when you grind so slowly the corn would not feed as slowly as 
they could handle it; it would not feed. The corn rolls are en- 
tirely worthless for making meal for the market. If any man 
here—— 

By Mr. Davis: Wait; we object to his making that statement. 


(). Now, Mr. Van Stone, under your contract you are to make 
certain cash payments ? 

A. Yes, sir. 

Q. [ will ask you to state to the jury whether or not any of those 
payments were made or not. 

A. Yes, sir; those payments were all made before the time speci- 
fied in the contract. Most of them were before and all at the time. 
—Q. Had you paid him any more than the contract price at that 
time 7 

A. Yes, sir; some little. I do not know just now how much 
extra. 

Q. What did your contract require you to pay out at that time? 
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A. Thad paid eighteen hundred and fifty dollars ($1,850) more 
than my contract calied for. 

(). Now, at the time of the institution of this suit—I am asking 
you if any part at the time you were required to by the contract 
remained due and and unpaid. 

A. No, sir; it was not due for nearly twelve months. 


128 = Cross-examination by Mr. Davis: 


(). There was some notes to be executed, Mr. Van Stone, was there 
not ? 

A. Yes, sir. 

(). And you refused to execute them ? 

A. No, sir; [ did execute them. 

(Q). You say you gave those notes according to the contract ? 

A. 1 said I gave those notes according to the contract, to the best 
of my belief. 

(). Where are those notes ? 

A. In those papers. 

(). The same papers you offered the other day ? 

A. Yes, sir. 

(). Mr. Van Stone, what is your business ? 

A. | am in the milling business. 

(. How long have you been in that business ? 

A. Well, a good many years. 1 have been in it quite a number 
of vears. 

Q. About how many ? 

A. I could not say. 

(). Well, about how long? 

A. Well, some sixteen or eighteen years. 

Q. Some sixteen or eighteen years” 

A. Yes, sir; off and on; longer, perhaps. 

(4). You owned the Johnson mill, at Marshall ? 

A. Yes, sir. 

Q. You are an expert miller? 
\. Well, I claim to be a good miller in my system, but was not 
at that time. I claimed to be a good roll miller. I have had some 
experience ; more than most of men have in a lifetime. 

Q. You signed this paper (showing witness a paper) ? 

A. Yes, sir; I signed that paper. 

(). You wrote that? 

A. Yes, sir. 
129 (). That was when Mr. Misenhelder came to examine the 
mill? 

A. Yes, sir; it Was the same time. 

Q. At the same time vou wrote a paper in Mr. Cordell’s bank ? 

A. No, sir. ; 

Q. Well, vou signed it? 

A. Yes, sir. 

(). After Mr. Sommerville came there and tested these corn rolls? 

A. He came there, I suppose, to test them. 


» 
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Q. And vow tried to hire him to come and work there ” 

A. No, sir. [I told Mr. Schupp I would not have him if he would 
work for nothing. 

Q. You say you told Mr. Schupp that? 

A. Yes, sir. 

Q. Did you not tell Mr. Sommerville that you wanted him to 
come and work for you after he examined these corn rolls” 

A. No, sir; Mr. Sommerville had worked for me. 

Q. Mr. Schupp put in some corn-meal rolls there” 

A. Yes, sir. 

(). And they are the ones he came there to test ? 

A. Yes S, sir. 

Q. When you made this contract you agreed upon Mr. Sommer- 
ville that he should test the mill ? 

A. Yes, sir. 

(). You made no objection to the testing of the corn rolls? 

A. No, sir; I did not object to him geing to try them. 

(. You knew they were going there and you were present the 
day that they tested the rolls” 

A. Yes, sir. 

Q. And you saw the meal made’? 

A. Yes, sir. 

Q. And you advertised that you were going to make better flour 
and meal than any one else? 

A. Yes, sir: I did. I made a great deal reduction in meal. | 
supposed the meal would do it, and [ had my advertisements out 

before the rolls were put in. 
13 Q. You say, Mr. Van Stune, the mill might run an hour 
and not run twenty-four hours ? 

A. Yes, sir. 

Q. Did you run it twenty-four hours ? 

A. No, sir; and there is no man a living that could do that. 

(. Could you not tighten the belts and still run it? 

A. Yes, sir; you could keep tightening them and wear them out 
before twenty-four hours. 

Q. Will not any belt get slackened in a new mill? 

They will not. Not anew belt in. They were well stretched 
the first day. 

(). How did you stretch them ? 

A. Well, the resistance was so great that they would not stay on. 

(). [low did you stretch them ? 

A. Well, the resistance was so great that they would not stay on. 

Q. The ditticulty in the way, Mr. Van Stone, was in the belts— 
they got slacked ” 

A. No, sir; the rolls were not all guttered out. They were not 
worth any more than old iron. IT could not run them, and Mr. 
Sommerville and Mr. Schupp could not run them. 

Q). What kind of meal did they make” 

A. When the belts were tight and I run those rolls they made 
meal—tolerably good meal. 
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Q. When the belts were tight and you run those rolls they made 
good meal? 

A. Well. ves; sometimes, if they ground slowly and you fed, the 
meal would be tolerably wood, but when you come to make such 
meal as Would till the market there was too much corn went over 
in the bran with it. 

You knew where this machinery all came from. 


151 A. Well, not all of it, but most of it. 
Q. You knew the machinery all came from the Stilwell & 
Bierce Manutacturing Company, or most of it? 
A. Yes, sir. 
(). That was the reason you signed this acceptance ? 
A. Xo, sir. 


(). Why did you give Mr. Misenhelder that acceptance ” 
Objected to by counsel for defendant as incompetent. 
By Mr. Davis: [ will withdraw the question. 


Q. Now, Mr. Boyd has asked you if you had put any expense or 
been to any expense on account of these rolls. 

A. Yes, sir. 

(). What expense have you been put to? 

A. Well, Pbought in a good deal of corn ata high price, and when 
tle rolls were patin, why they did not work, and the season went 
on and the price of corn came down. 

Q. Phat was what was the matter with the rolls—the price of the 
corp went down and you quit making meal”? 

A. No, sir: it Was not. 

Q. You bought corn at a high price and the corn was reduced in 
price, in value, and you quit making corn meal; was not that the 
matter with the rolls? 

A. Yes; I quit making corn meal. 

Q. Tiiat was the expense you were put to” 

A. No, s! 

(). It was on ? 

A. No, sir. Mr. Davis, [ bought burrs to take the place of those 
rolls. 

Q. Who did you buy thera from ? 

A. Nordyke & Marmon Milling Company. 

(). Who put them in for you? 

A. Mr. Faulk. 

(). Mr. Schupp _ not put the burrs in — lieu of those burs ? 

A. No, sir; he did not. He put the little burrs in there. 
152 Q. You whiten that? 
A. Yes, sir. 

(). You used that? 

A. Yes, sir. ‘ 

(). State the first time. 

A. When those rolis were put in and taken out and before the 
other rolls came | used those rolls as well as | could. 

Q. Who did you get to run them—run the mill for you? 
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A. When’ 

Q. After Mr. Schupp built it. 

A. Mr. Uossett. 

Q. And Mr. Morgan run it? 

A. Yes, sir. 

(. When did he begin to run it? 

A. Well, he began to run it—he did not begin to run it while we 
run the corn rolls any more. We quit running the corn rolls before 
he came. 

() Did Mr. Hossett try to run the corn rolls? 

A. Yes, sir; he made all the meal we made until we got the 
burs. 


Redirect examination by Mr. Boyp: 


Q. Did you quit making the corn meal because the price of corn 
went down ? 

A. No, sir. 

Q. Weil, just tell the jury why you quit making corn meal. 

A. Well, we did not quit entirely at no time. We were idle and 
did not run when we were remodeling the mill. We did not make 
either flour or mea!. I think we were about six weeks in remodel- 
ing the mill after Schupp quit. I put in about four thousand dol- 
lars’ worth of machinery, and it took about six weeks to get it in 
there. 

By Davis: 

(. That was in order to beat the other? 

A. No, sir. 

(). You say that was not in order to beat the other mill. 

A. No, sir. 
133 ©. You were a rival of the Johnson mill and you wanted 
to beat it, didn’t you ” 

A. Yes, sir. Mr. Schupp said he would build me a mill that 
would beat it, and he did not. [was losing money every day on 
every bushel of wheat I ground, and the farmers all quit patroniz- 
ing my mill because the flour was not good. 

By Mr. Boyp: 

(). Mr. Van Stone, I will ask you if you ever tested the capacity 

of the flour part of that mill. 


Objected to by counsel for plaintiff as incompetent, irrelevant, and 
immaterial; which objection was by the court sustained ; to which 
ruling of the court defendant, by his counsel, then and there at the 
time duly exeepted and still excepts. 

(). Now, | will ask vou if you at any time tested the flouring part 
of that mill with reference to the character and quality of the flour 
that could be made upon it. 

Objected to by counsel for plaintiff as incompetent, irrelevant, and 
immaterial, 
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By the Courr: I will sustain the objection. 


To which ruling of the court defendant, by his counsel, then and 
there duly excepted and vet excepts. 

Q. I will ask vou if you ever tested that mill with reference to the 
quantity of flour the mill would make in proportion to the quantity 
of grain used. 


Objected to by counsel for plaintiffs for reasons the question 1s in- 
competent, irrelevant, and immaterial. 


iv the Courr: I will exclude that testimony. 


To which ruling of the court defendant, by his counsel, then and 
there duly excepted and yet excepted. 


12 (. What was the value of that mill per day, so faras the 
corn-meal rol!s were concerned, if they had been in the order 
in which that contract calls for; what would have been its value? 


by the Courr: 


Q. What was the profits? Is that what vou mean ? 

By Mr. Boyp: Yes, sir. 

By Mr. Davis: We object to that evidence as incompetent. 
By the Courr: I will overrule that objection. 


To which ruling of the court plaintiffs, by their counsel, then and 
there duly excepted and yet except. 


A. Well, I couldn’t say positively about that. 

By the Court: Well, approximate. 

A. Sir? 

Q. Approximate it as near as you can. 

A. Well, we ought to be able to grind 

Q. Well, how muchin money’? Just bring it down to dollars and 
cents. 

A. Well, I could not say. We have to ran the mill sometimes on 
» close market, and sometimes we have better markets. We ought 
to be able to grind one hundred and fifty bushels of corn a day— 
twelve bushels to the hour, which would be about one hundred and 
fiftv bushels. 


sv the Courr: 

Q). Well, how much profit is there on a bushel ? 

A. Well, we aim to make from ten to fifteen cents per bushel. Ten 
cents don’t pay, but fifteen cents does. It depends upon tie com- 
petition what the profits would be; it will produce that to run three 
or four hundred bushels of corn 


Objected to by counsel for pkaintiffas incompetent, irrelevant, 
und immaterial in regard to all testimony about profits in the future 
and in regard to the loss. 


By the Court: Well, well, that, as far as it serves us for the pur- 
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pose of estimating the loss, is competent. As to the loss in 
135 =the future I will exclude that. 
sy Mr. Davis: Our objection is if he undertakes to get at 
the value of the corn he must fix the value of the corn at the time 
and not now. | 
By the Court: I will sustain the objection. 


‘To which ruling of the court defendant, by his counsel, then and 
there duly excepted and still excepts. 


IX. E. Hlossert, ealled as the next witness on behalf of defendant, 
being first duly sworn, on his oath testified as follows: 


Direct examination by Mr. Boyp: 


(). Where do you live, Mr. ITossett ? 

A. | lived at Marshall, Mo., in the year LSS5. 

Q. Where do you live now, Mr. Hossett ? 

A. I live at Silver Springs, Arkansas. 

Q. At Silver Springs, Arkansas? 

A. Yes, sir. 

Q. What is your oecupation ? 

A. Lama milier. 

Q. How long have you been a miller—engaged as a miller—in 
that occupation ? 

A. Well, about eighteen or nineteen years. 

(. You have been a miller about eighteen or nineteen years ” 

A. Yes. 

(). Where were you living in the month of October, 1S 

A. I was living at Marsh all, Mo. 

(). You were livi ing at Marshall, Mo. ? 

A. Yes, sir. 

Q. In whose employ were you in the month of October, 1885? 

A. I was in the employ of Mr. Van Stone. 

Q. Mr. C. HL. Van Stone ? 

A. Yes, sir. 

(). What time did you go into his employ ? 

A. I went there about the first of September. 
136 Q. Mr. Hossett, | will ask you if at that time you had ever 
had any experience with roller mills. 

A. Yes, sir; I had. 

Q. Where had you been employed previous to the time you went 
to work for Mr. Van Stone? 

A. Yes, sir; I was employed with W. M. Johnson & Company, at 
Marshall, Missouri. 

Q. What kind had they ? 

The roller mill. 

Q. low long had vou been employed by Mr. W. M. Johnson and 
Company tn that mill? 

A. Well, I was there about three years in the roller mill. 

Q. Do you know the mill in contreversy in this suit” 

A. What is that? 


7 
~” 


S6 Cc. H. VAN STONE YS. 


(. Do you know this mill in controversy here in this suit? 

A. Yes, sir; I do. 

Q. Now, I will ask you when you went to Mr. Van Stone’s—you 
say you went there in September—if you went to work in this mill. 

A. Yes, sir. 

By the Courr: In September? 

A. Yes, sir: September, 15So. 

By Mr. Born: 

Q. I will ask vou now if you operated the flouring part of that 
mill of Mr. Van Stone’s when you went there; and, if so, to state In 
what condition it was and how it operated. 

Objected to by counsel for plaintiff as incompeeent, irrelevant 
and immaterial. 

The court sustained said objection; to which ruling of the court 
defendant, by his counsel, then and there duly excepted and yet, 
excepts. 

(). I will ask you, Mr, IH[ossctt, if at the time you went to that 
mill, in September, 1885, the mill was in a condition to run—the 

flouring part of the mill would run at all. 
Od Objected to by counsel for plaintiff for the reasons the 
question is incompetent and irrelevant and immaterial. 

The objection was by the court sustained ; to which ruling of the 
court defendant, by his counsel, then and there duly excepted and 
still excepts. 

(). Now, Mr. Hossett, I will ask vou if you ever tested the capacity 
of that mill—the flouring mill; and, ifso, state what quantity of flour 
it would make in twenty-four hours. 

Objected to by counsel for plaintiffas incompetent, irrelevant, and 
immaterial, 

The objection was by the court sustained ; to which ruling of the 
eourt defendant, by his counsel, then and there excepted and. still 
excepts. 

(). Now, I will ask you, Mr. Hossett, if you ever tested that mill 
with reference to the quality of flour it would make? 

Objected to by counsel for plaintiff for the same reasons. 

The objection was by the court sustained ; to which ruling of the 
court defendant, by his counsel, then and there duly excepted and 
still excepts. 

(). I will ask you, Mr. [fossett, if vou ever tested that mill with 
reference to the quantity of flour it would) make—produce in pro- 
portion to the quantity of wheat used ? 

Objected to by counsel for plaintiffs as incompetent, irrelevant, 
and immaterial, 

Objection was by the court sustained; to whieh ruling of the 
court defendant, by his counsel, then and there duly excepted and 
still excepts. 
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Q. Were you there at the time that Sommerville came there the 
elghteenth of ¢ etober, or perhaps the 15th or 16th of ¢ lctober, ISS5 ”? 
A. Yes, sir; I was. 
138 (). Just state to the jury how long I. Sommerville ran the 
corn rolls attached to that mill at that time. 

A. I think it was an hour and a half or two hours. I could not 
stute exactly the time it was. 

(). Did they run steadily for an hour? 

A. No, sir. 

(). I will ask you to state to the jury if they could be run steadily 
for an hour? 

A. Well, they could if they put light feed on it, if they would grind 
slowly. 7 

(). Do you know what speed that mill was intended to run at” 

A. What speed ? 

Q. Yes, sir: would it require of the mill to run it ? 

A. The corn rolls”? 

Q. Yes, sir; the corn rolls. 

A. So as to grind three or four hundred bushels of corn per day ? 

(). | did not ask the question in that shape. Did they run for an 
hour without stopping? 

A. IT think not. I savy the belts canie off. 

(). What was the difliculty about that? 

A. Well, because they had on some feed and in working so fast 
the belts would not stay on. ‘The belt was so tight they would not 
stay on there any length of time. 

(). Well, why 

A. Well, because the belt was too tight and they could not stay 
there any length of time. It was beyond the capacity of the belt. 

(). Why was that? 

A. Weill, if you would put the belt so tight the pulleys would 
give or break. It is bound to streteh and it could not stay on 

there. 
15%) (). Was there any necessity of having the beits so tight? 
A. Yes, sir; you would have to have the belts so tight that 
it would) be impossible for the belt to stand the tightness to grind 
the amount of corn—ten or twelve bushels. 
(). Was that the ease in all the mill? 
A, No, sir. 
By the Court: 

(). What was there about it that would require to be so particu- 
larly tight? 

A. Well, it would not require the beltsto be so tight if they would 
grind what it would handle, say six or seven bushels per hour. The 
belt then would not come off, but if you put on more feed the belts 
would not stay on. 


By the Courr: 


(). It was overfeeding them ? 
A. Yes, sir. 
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Py Mr. Boyp: 


Q. I will ask you, Mr. Hossett, if those corn rolls gave satisfaction 
at the time Mr. Sommerville tested them”? 

A. They did not. I know they did not. 

Q. Did vou hear Mr. Sommerville say anything about whether 
they satisfied him ? 

A. I did not hear him say. 

Q. Was Mr. Schupp there ? 

A. Yes, sir. 

(). Did you hear Mr. Schupp say anything about it ? 

A. No, sir; he did not say anything about it. I did not stay 
there steady. | was going up and down stairs doing my business. 

Q. I will ask you, Mr. Hossett, if that coru—if those corn rolls 
could have been run steadily for twenty-four hours at that time ? 

A. I say they can be run steadily if they would ran what they 
‘an do with ease. If you put on that amount of feed they will run, 
but if you put on more they will not run that long. 

Q. | want to ask you a question. I want you to state whether or 
not the amount these rolls would make would be suflicient to com- 

pensate a man for his work ? 
140 A. No, sir; if would not compensate him. 
Q. You could make any money with the rolls? 

A. You could not make any money with the rolls for the amount 
of work they would do. One instance, we could not make anything. 
Another instance, it would take one man toattend to them. It would 
take one man to start the rolls and other machinery. We would 
have to handie the rolls. 

(). Well, as to the character of the meal made by that machinery ? 
What was the character of the meal made? 


Objected to by counsel for plaintilf for the reason the question is 
incompetent, irrelevant, and immaterial. 

Objection was by the court overruied; to which ruling of the 
court plaintills, by their counsl, then and there duly excepted and 
still except. 


A. It was a common article. | 
(). What do you mean by a common article ? 
A. Weil, meal prepared 
(). Are there grades in meal ? 

A. Yes, sir; there are. Some grades of meal—for instance, there 
is the roller meal, which is meal by rollers, and the stone meal. The 
roller meal is worth more money, but those rolls did not make the 
meal that common stones did—the stone meal. 

(). Well, they would not make as good meal as the common stone 
mill? 

A. Well, yes; if you would grind slowly. 

Q. How long did you remain with Mr. Van Stone in that mill? 

A. Well, somewhere about the middle of November. 

(). About the middle of November? 
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A. Let’s see. It was about the seventh of November—no, about 
the 10th or fifteenth. 

Q. Did you know Fred. Schupp? 

A. Yes, sir. 

Q. Did you have any conversation with Mr. Fred. Schupp 
141 ~—_—'with reference to the corn-meal part of that mill’ 

Objected to by counsel for plaintiff as incompetent, irrelevant, and 
immaterial, and is an impeaching question and counsel for defend- 
ant must lay the proper foundation first. 

By the Courr: If that is an impeaching question—if the object is 
toimpeach—you must give the witness the particular time and place. 

By Mr. Boyp: | understand that to be the rule as far as ordinary 
witnesses are concerned, but in this case, while we have made no 
objection, the statute requires this particular party should be a party 
to these proceedings, and, he having been assignee of the account 
prior to its assignment, the plaintiff is bound by anything he said or 
did in the case. 

By the Courr: That don’t change the rule when you want to 
impeach a witness of any kind. 

By Mr. Boyp: I wish to offer it as an admission. 

By the Court: Weil, he may answer the question. 


To which ruling of the court plaintiffs, by their counsel, then 
and there duly excepted and still except. 
(). State whether you had any conversation with Fred. Schupp. 
By the Courr: 
Q. What is the date of the assignment ? 
>y Mr. Boyp: This is December the 21st. 
By the Court: 
Q. What year? 
By Mr. Boyp: 
A. 1885. 
By the Court: 
Q. What and when was that conversation you asked about, Mr. 
Boyd ”? 
A. The conversation between the fifteenth day of October and the 
time he left the mill. Ile said he left the mill in November. 
By the Court: 
Q. That was before the assignment’? 
By Mr. Boyp: 
A. Yes, sir. 
142~—s By Mr. Boyp: 
Q. I will ask you if any time you had a conversation with Mr. 


Fred. Schupp with reference to the corn-meal rolls in that mill ? 
12—452 
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By the Court: 


(). First or second set? 

By Mr. Boyp: Second set that Iam asking about. 

A. | had some conversation with him about changing the cloth 
in the corn-meal belt. We were trying to make meal somewhat 
better—— 

(. Well, what did he say about it? 

A. Well, I do not know just what was said about it. 

Q). Well, what did he say generally about the corn-meal rolls? 

by the Court: Say what he did say, not generally. 

A. Well, we were talking about meal, what would make the meal 
any better and what we could do with the meal 
(QQ. What did he say about that? 

A. Well, 1 do uot remember what he did say. 

Q. Did you have any other conversation with him in regard to 
the corn meal rolls” 

A. No, sir. 

(. Did he ever say anything to you about them ? 

A. ile might have said it makes good enough meal—I think 
good enough, or something like that. I think he claimed the rolls 
were good enough. I think that was about the way he expressed it. 

Q. Lam asking you if he made any statements to you during the 
month of September or October or November, while vou were in 
that miil, with reference to the flour part ” 


Objected to by counsel for plaintiff as incompetent, irrelevant, 
and immaterial. 


A. No, sir. 
Q. Did he make any statement to you In regard to the capacity 
of the rolls? IT am asking you if, in the month of September and 
while you were in that mill, vou tested the mill with refer- 
143 ence to its capacity as to the quantity of flour it would make 
in twenty-four hours’? 


Objected to by counsel for plaintiff as incompetent, irrelevant, 
and immaterial. Objection was sustained by the court; to which 
ruling of the court defendant, by his counsel, then and there duly 
excepted and still excepts. 


Q. What is the value of those corn-meal rolls for the purpose of 
grinding corn and making meal ? 

A. Ido not know; that have not got any value for grinding 
meal. 

Q. You cannot make it pay to grind meal on those rolls? 

A. No, sir. 


by the Court: 
Q. It can be done by roller? 


A. Yes, sir. It can be done by roller mills, but the expense to 
rolling demands too much and it would not justify in this case. 


== 
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By the Court: 
(2. But roller mills can be madeso they will grind corn properly ? 
A. Yes, sir. 


Cross-examination by Mr. Morrow: 


(). Mr. Hlossett, | will ask you —tell the jury whether or not the 
difficulty in running those rolls was net from the fact of overfeed- 
ing ? 

A. Yes, sir. 

Q. That was where it come from; it did not come from the simple 
operation of the mill? 

A. No, sir; it was in the fault of the rolls, because they were too 
small. 

(). What was the size of the rolls ? 

A. It is in ease the rolls are overfed. 


By the Court: 


(). You mean to say they should be larger to make them compe- 
tent for business, that is what [ understand ? 

A. Yes. sir; it is not the fault of the rolls, but the fault is in the 
size of the rolls. 


144. By Mr. Morrow: 


(). For the purpose of realizing a profit? 

A. Yes, sir. 

(). Was not the difficulty in trying to operate these rolls from the 
fact there was overfeeding ? 

A. Yes, sir. 

Q. That was the difficulty ? 

A, Yes, sir. 

(). And in that event it comes in the operation of the mill with 
these kind of rol!s and it is simply a question of profits in operating 
it—this part of it? 

A. I do not understand your question. 

(). Well, suppose we have a mill set up with the sized rolls we 
have had at that time, and the belt connections made and proper 
speed and properly fed, is there any reason why it should not run all 
right if you did not overfeed it ? 

A. Well, if vou did not overfeed it, then the feed was so small 
the feed will not feed itself. 

(): Well, is there any reason why a mill of that kind, put up the 
way this was and not overfed, should not run smoothly and prop- 
erly ? 

A. Yes,sir; if it was fed properly it would not feed regularly. 

Q. Well, I do not mean the amount of meal made, but could not 
that mill run properly and smoothly if you take a set of rolls of the 
kind you had at that time and make proper belt connections, and 
adjusting the nature of the feeding, the matter of feeding properly, 
is there any reason for the inelficiency of these rolls as they were 
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put in this mill — should not run properly and smoothly aside from 
the amount or anything else? 
A. Well, so far as the rolls are concerned, they did not run 
smoothly. 
Q. Will you state the reasons for overfeeding ? 
A. Yes,sir; the belts came off. 
Q. The belts came off? 
A. Yes, sir. 
145 Q. Well, eliminate the element of overfeeding, was there 
any other reason the corn-meal rolls did not ran properly ? 
A. Yes, sir. 
Q. What was it? 
A. They were too small. 
Q. Did not that come in the element of overfeeding ” 
A. No, sir. 
Q. Was there any reason why the small rolls should not run prop- 
erly if properly adjusted ? 
A. Yes, sir; you see the feed 
©. Well, eliminate that question of feed. 
By the Courr: Let me see. Do you mean to say it takes a cer- 
tain quantity of feed in order to feed itself? 
A. Yes, sir. 
Q. But when you get to that point it feeds itself” 
A. Yes, sir. 
@. But then when small it don’t feed itself? 
A. No, sir. 
Q. Then when it is properly adjusted it feeds itself? 
A. Yes, sir. 
Q. When proportioned all right? 
A. Yes, sir. 


By Mr. Morrow: 


Q. You say you have been engaged tn the milling business and 

are a millerand have been for a number of vears. 

. Yes, sir. 

You are a millwright? 

[ have done a good deal of that work. 

. There ts a dilference between a miller and a millwright ? 

A. Yes, sir. 

Q. I will get vou to state briefiy, as a matter of form, what that 
difference is. 

A. Well, a millwright simply has the plans to go by and does the 
work right in putting the machinery into the mill; while the miller, 
his part is to operate the mill and run the machinery. 

(). So, in brief, a millwright constructs the mill and the miller 
operates it ? 

A. Yes, sir. 
146 Q. Now, you say you have had some experience as a mill- 
wright” 

A. Yes, sir; 1 have. 

Q. Prior to this time of October, 1885 ? 
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A. Yes, sir: 

Q. How much experience did you have prior to that time asa 
millwright ? 

A. Well, I have worked some as a millwright. 

Q. When ? 

A. About ten or twelve years ago. 

(). About ten or twelve vears ago? 

A. Yes, sir. 

(). Was it a mill of this kind—roller mill ? 

A. No, sir; it was a stone mill. 

Q). So then you never had any experience as a millwright ina 
roller mill of this kind at that time—in the month of October, 1885? 

A. Yes, sir. 

Q. W here? 

. In Johnson’s mill. 

Q Well, as a millwright? 

A. Well, | never worked as a millwright. 

Q. So then the only experience you have had with roller mills of 
any kind commenced in October, 1885, as a miller? 

A. Yes, sir. 

(). Are you able to tell the jury from your examination, if you 
made one, of the machinery relating to corn rolls, whether it was 
defective in its construction of the machinery? Can you tell this 
jury whether there was or not a defect in tke construction of the 
corn-meal part of that mill? If there was just tell the jury what it 
Was. 

A. I do net know any other defect except the nature of the rolls ; 
they were too small for the business they were calculated to do as 
rolls. 

Q. Well, now, just explain to us how the corn gets to those rolls 


147 By the Court: Is that proper to go inte that. He says he 
has had no experience as a millwright in roller mills, but 
asa miller he has had some; and if there was anything particu- 
larly wrong, he can tell that—if there was anything wrong in the 
production of the mill. 
(). You ean tell is something was wrong in the product of the 
miil—what it produces—can you not, as a miller” 
A. Yes, sir. 
By the Court: 
(). Althongh you do not know what particular it is defective in, 
but vou can tell where it does ” 
A. Yes, sir. 
(). So a miller has some opinion about machinery, though he is 
not a millwright ? 
A. Yes, sir. 
sy JURYMAN: 
(). I want to ask you how much corn the corn rolls would grind 
in twenty-four hours? 
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A. How many bushels of corn these rolls would grind in twenty- 
four hours ? 

By the Court: 

(). You can answer the question, if you know. 

A. Well, [have run these rolls—I think they were put in about 
October, some time in October—and | think I have been able to, 
well, to run not all day, but I would grind from seven to eight 
bushels per hour. 

Q. You could grind from seven to eight bushels per hour? 

A. Yes, sir. 

Q. What would an ordinary mill do; it would grind how many 
bushels ? 

A. Well, that depends upon the capacity of the mill; some as 
high as three or four hundred bushels. 

(. Well, the size of these rolls, what ought they to grind; sup- 
posing the size of these rolls, and they were properly adjusted and 

everything in condition, what would they grind ? 
145 A. Well, they would grind about seven or eight bushels 
per hour. 

Q. They did grind that ? 

A. Yes, sir; I have done that with them. 

By the Courr: 

Q. They did it all right. Did you understand me—supposing 
these size rolls, every part of the machinery had been all right, 
how much ought they to have ground? Tlow much ought they to 
have ground under the contract ? 


By Mr. Morrow: Not under the contract ? 


By the Court: 


Q. What would they grind, in your opinion ? 
A. Well, in my opinion, they ought to have ground— 
By Mr. Morrow: Tlow much ” 
A. Seven oreight bushels per hour. 
(). And they did grind that much ? 
A. Yes, sir. 
Q. Then so far as the machinery and all the work was — perfect, 
but they were not large enough; that was the reason ? 
A. Yes, sir; by grinding a small amount; but they did not feed 
quick enough. 
Q). What kind of corn were you feeding or using at that time ? 
A. We were using old corn. 
By the Courr: 
Q. That makes a difference, whether the eorn is dry or damp ? 
A. Yes, sir. j 
Q. Was this dry or damp corn ? 
A. It was dry; yes, sir. 
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By the Court: 


Q. Where was it kept? 

A. In the mill. 

Q. Ifow long inad it been there in the mill ? 

A. Well, | do not know. It was there when I came to the mill. 


By Mr. Morrow: 


(). Was it in the ear or the shuck ? 

A. In the ear. 

Q. You do not know when it came there? 

A. Well, some came while I was there and some was there 
149 when I came there. 
(). It was shucked corn? 

A. Yes, sir; we had to shell the corn and then ground it. 

(). Did you ever start a new mill before ? 

A. Yes, sir. 

(). You have started anew mill before? 

A. Yes, sir. 

(). Did you ever starta roller mill before ? 

A. Not by myself. 

(). You saw one started before? 

A. Yes, sir. 

(). I will get you to state whether or not a new mill, new roller 
mill, in starting like this, whether there is net always an adjust- 
ment that becomes necessary in the operation of the mill in the belts 
in regard to tightness and looseness? Is not that — necessary inetl- 
dent to starting a new mill of this kind? 

A. No, sir. 

(). When you get a belt adjusted is there not a tendeney in that 
belt to slacken, and then you have to take up a space of it? 

A. Yes, sir. 

(). There is always a little jostle in starting a new mill ” 

A. Yes, sir. 

(). And this mill, the time you have been speaking of, the corn- 
meal rolls were new and just put in? 

A. Well, | worked the corn mill for one month at least. 
(). Well, they were new rolls put in” 

A. Yes, sir. 

(. And new belts? 

A. Yes, sir. 

(). And new machinery ? 
A. Yes, sir. 


Redirect examination by Mr. Boyp: 


(). Mr. Hossett, in the operation of this mill did it require any 
more force or attention to operative it than a mill that would oper- 
ate properly ” 

A. Yes, sir. 

(). Well, just what additional force that mill required ? Just state 
What more it required. 
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150 A. Well, it required more power to run in the corn. 
(. Well, would it require more people ? 

A. Yes, sir. | 

(). Just state to the jury what additional force, so far as men were 
concerned, it would take to handle. 

A. I could uot state exactly the amount it would require. It 
would require more men to run the mill, because we had to stop it 
and wait; we could not raise enough steam. 

By the Court: 

Q. You could not raise enough steam ? 

A. Yes, sIr. 

Q. Then the steam was at fault? 

A. No, sir; it was because the rolls were too hard. There were 
too many pulleys torun. 


By the Court: 
Q. Well, if there had been sufficient steam they would have run? 
By Mr. Boyp: 
Q. Suppose you had put on sufficient amount of steam to run the 
rolls, what would have become of the balance of the mill ? 
pet to by counsel for plaintiff as incompetent, irrelevant,and 
Immaterial. 


A. Weil, I mean those rolls would take more power than corn 

stones, and would take more power. 
By the Court: 

Q. What would have been the case in putting on more power? 
What would have been the value per day of putting on more power ? 

A. Well, there would have been a loss. 

(). Well, how mueh loss? 

A. Well, a doilar or two dollars or three dollars; there would have 
been a cost in the coal they used. 

Y. There would have been extra cost in the fuel ? 

\. Yes, sir; [ should think a dollar and a half or two dollars. 


151 By Mr. Boyp: 


Q. That would have been on account of that particular matter. 
A. Yes, sir. 

Q. Did it take any more hands to attend to the mill? 

A. Yes, sir. 

(). It takes more attention, does it ? 

A. Yes, sir. 

Q. Well, is that worth anything? 

A. Yes, sir; a man’s work is worth something. 

Q. Well, how much addition for superintending that ? 


By the Court: 
(). In dollars and cents”? 
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. How much ? 
A dollar, or fifty cents, or twenty-five cents, how much ? 
Well, an extra hand is worth two dollars per day. 


rob 


By the Court: 


Q. Would it require a whole hand? 
A. Well, he could do some work besides. 


By Mr. Boyn: 


Q. Well, how much would it be worth in dollars and sents, say ? 

A. The extra attention it would be worth ” 

Q. How many cents? 

A. Well, it would take about a dollar. 

Q. I will ask you now if that hand could be dispensed with if 
the rolls had run all right ? 

A. Well, he ought to be. 


By the Court: 


Q. That reduces the number ? 

A. Yes, sir; oue hand would be neeessary. [is attention would 
be called there steady. Ile would have some other work. 

(). Mr. Hossett. supposing the corn-meal rolls in that mill had 
been so arranged as to have the capacity of three or four hundred 
bushels per day and make first-class meal, what would have been the 
rental valueof a mill of that kind ? 


Objected to by counsel as incompetent, irrelevant, and immaterial. 
; By the Court: 


Q. That is another way at coming at the amount of damages, 
is it? 
By Mr. Boyp: Yes, sir. 


152 By the Court: 
Q. You can go and state if you know. 


To which ruling of the court plaintiffs, by their counsel, then and 
there, at the time, duly excepted and still except. 


. What would have been the value per day” 

A. Well, I could not say as to that. 

(). What was a reasonable profit per bushel! for grinding corn on 
a mill of that kind witha capacity of three or four handred bushels 
per day ? 

A. Well, on rolls that would grind that, say, you make a_ profit 
of ten cents on the bushel. 

Q. Make a profit of ten cents on the bushel” 

A. Well, you would make a profit of ten cents per bushel. 

Q. Well, running a mill that would only grind seven or eight 
bushels per di ay—l mean per hour—what would be the protits ’ 

A. Something like eight cents per bushel. 
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Q. Would the profits be in the same proportion if it run ten? 
Would it pay more to run the mill where it made seven or el ight? 
A. It would not pay as well as if it ground more. oN 


By the Courr: 
Q. How about the expense? 


Objected to by counsel as incompetent and immaterial. 
By Mr. Boypb: 

Q. Tell the jury whether out of the profits of that mill the op- 
erator gets for grinding corn he did not have to pay the running 
expenses of that mill. 

A. Yes, sir. 

(J State to the Jury what, on an average, the running expenses 
of the mill are per day—that is, running this mill of Mr. Van 
Stoue’s, Which we lave been speaking about. 


Objected to by counsel for plaintiff as incompetent, irrelevant, and 
immaterial. 


153 A. In regard to the corn-meal part of that mill—if they 
would run the flour part or corn part? 

Q. Well, take the corn-meal part by itself. [t cost- something to 
run that, does it net? 

A. Yes, sir. 

Q. Well, how much does it cost to operate it—that is, per day ? 

A. Well, that depends upon the amount of fuel; and a man to 
attend to the mill,a man to deliver the meal—you would nave to 
have 


By the Court: 


Q. What additional expense would there be—say the flour mill 
Was running, What additional expense would it be to run the corn 
meal? 

A. Well, it would require one man to watch the mill, to run the 
eorn mill, and one man to deliver the corn, shell the corn, and de- 
liver the meal after it was ground 


By the Court: 

(). What would be the cost per bushel ? 

A. Well, five or six dollars per day. 

(). Five or six dollars per day? 

A. Yes; exce pt the fuel. 

Q. About how much extra fuel—could you estimate how much 
extra fuel there would be in proportion they used for the double 
mill? 

A. In this particular case, you mean ? 

(). Yes, sir. 

A. Well, it would be a third or a fourth. 

(@. It would be somewhere near half? 

A. Yes, sir. 


THE STILLWELL AND BIERCE MANUFACTURING CO. 99 


By Mr. Boyp: 

Q. I wish to ask him about a matter he has been interrogated 
about. | will ask vou if it requires any more men about the engine 
to run the whole of this mill, flouring part and corn-tmeal part, than 
it would to run the flouring part? 

A. No, sir. 
154 Q. It would require no more about the engine? 
A. No, sir. 

Q. Now, would it require any more fuel to run the whole of that 
machinery, both the flouring part and the meal part, than to run the 
flour part? 

A. Yes, sir. 

(). Hlow much more? 

A. Well, I told tim — was a half in this particular case. 

Q. Half as much more fuel ? 

A. Yes, sir. 

Q. How many additional men would it require, and other ex- 
penses ? 


By the Courr: He has explained that before. 


Jessie MorGan, called as next witness on behalf of the defendant, 

being first duly sworn, testified as follows: 
Direct examination by Mr. Boyb: 

Q. I will ask vou, Mr. Morgan, where do you live ? 

A. I live at Marshall, Missouri. 

(). What is vour occupation, Mr. Morgan ? 

A. I am a miller. 

Q. How long have you been engaged in that business? 

A. I have been engaged in that business about thirty years, sir. 

(). Where are you emploved now, Mr. Morgan ? 

A. At Mr. Van Stone’s mill. 

Q. Is that the mill in controversy in this suit? 

A. Yes, sir. 

(). How long have you been employed there ? 

A. I have been employed there about fourteen months, sir. 

Q. You have been employed there about fourteen months ? 

A. Yes, sir. 

(). Were you there in November, 1855 ? 

A. Yes, sir; | was. 

(). Were you there at the time Mr. Sommerville came there and 
run the corn-meal part of that mill? 

A. Yes, sir. 
155 (). I will get you to state—— 
By the Count: What did Sommerville do on that day? 

A. Well, | do not know that Tecan say. Ile was testing the mill. 

(). What were you doing that day ? 

A. Well, I was helping around. 

Q. Helping who? 

A. Well, it was the miller. 


100 Cc. H. VAN STONE VS. 


Q. What miller? 
A. One of Mr. Van Stone’s millers. 
Q. Well, about where Mr. Sommerville was operating this corp 
mill ? 
A. Yes, sir. 
Q. Did you see what he did? 
A. I saw him grind upon it, or trying to. 
). How long did he try to? 
A. You mean how many days? 
Q. What length of time? 
A. Days and months ” 
. Yes, sir. 
\. Well, they did not run it any length of time—that is, through 
the dav: they would stop very often. 
Q. Well, how long did he run it on a test” 
A. Well, I do not know that he run it an hour no time on a 
test. 
Q. I will ask you if you know how long he run that mill continu- 
ously? What time was he running it without stopping it? 
A. Well, sir, [ could not tell. The corn-meal part you mean ? 
Q. Yes, sir. 
A. Well, he did not run it no time over an hour. 
(). I wili ask you to state. 
Q. I will ask you to state to the jury, Mr. Morgan, how that mill 
operated at that—that part we have been talking about. 


156 Objected to by counsel for plaintiff as incompetent, irrele- 
vant, and immaterial; which objection was by the court 
overruled ; to which ruling of the court plaintiffs, by their counsel, 
then and there duly excepted and still except. 
A. Well, now, [ do not know that I can answer that question. 
sy the Cover: 
. Does he know anything about a roller mill? 
By Mr. Boyp: Where have you been employed, sir? 
Q. Have you been in that mill ever since that time ? 
A. No, sir; there was eleven months I was not there. 
Q. Have you been employed in that mill, and have you had ex- 
perience in operating that particular mill ? 
A. I have not in the corn mill. 
Q. Did you ever undertake to run the corn mill ? 
A. No, sir; not myseif. 
Q. Did you ever see any one else try? 
A. Mr. Sommerville tried to run it. 
Objected to by counsel for plaintiffs as incompetent and imma- 
terial. 
Q. How long had youn been engaged in the mill before that ? 
A. In the mill you say? 
(. Yes, sir. 
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A. Before that time you mean ? 
Q. Yes, sir. 


A. Well, about twenty-eight years in mills. 
By the Court: 


Q. Ifad you ever been employed in a roller mill ” 
A. No, sir; I had not. 
bv Mr. Boypb: 

Q. I will ask you, from your experience, if you are qualified to 
tell what a roller mill ought to do. 

Objected to by counsel for plaintiffs as incompetent, irrelevant, 
and immaterial. Objection sustained by the court: to which ruling 
of the court defendant, by his counsel, then and there duly excepted 
and still excepts. 


157 & 158 Q. I will ask if you heard Mr. Sommerville say anv- 
thing that day as to how the mill operated ” 

A. No,sir; I did not hear Mr. Sommerville. 
Q. Was Mr. Schupp there? 
A. Yes, sir. 
Q. Did you bear him say anything about ii? 
A. Ido not know whether it was the day he tested it or not. I 
could not tell vou, but Mr. Schupp said in my presence these rolls 
were hot any account. 

(). When was that? 

A. Well, that was—I could not tell you the day; it was some 
time 


» 


> 


By the Court: 

(). There were two tests, according to the testimony. The mill 
was tested twice; which time was it ” 

A. Well, the last one I was not there. 

@. You were not there the Jast one? 

A. The corn-rolls mill—not when the test was made. 

(). Did vou hear Mr. Schupp any time after the test was made 
after the last test was made, October 15th and December 21st, lss5s— 
say anything about those rolls—the last rolls” 

A. Well, ves; it was some time about the first—along about the 
first of August. 

(). Well, never mind anything about the first of August. [ mean 
any time between the fifteenth day of October and the 21st day of 
December in that time did you hear him say anything about these 
rollers—the last set of rollers pat in the mill ? 

By the Courr: Between the fifteenth (loth) day of October and 
the first of December? 

A. Yon mean S85” 

). Yes, sir. 

A. No, sir; not between that time. 
Jo!) (). You did not hear any statement from him at all? 
By Mr. Davis: Ile says he did not. 
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Q. Did you ever try to operate these rollers at all? 

By the Counr: Q He has no acquaintance with roller mills. ITe 
says he is not familiar with that kind of machinery, 

By Mr. Boyp: 

Q. Do vou know whether those rolls ever were operated in that 
mill afterwards ? 

By the Courr: You may state, if vou know 

Q). These last set of corn rollers—were they ever operated and run 
after the fitteenth dav of October ? 

A. They run until they got the burrs, | understand 

Q). Do vou know whether they run until they wot the burs 


A. | do tot, sir. 
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on the different parts of the mill while Mr. Sommerville was en- 
ged there? 

A. Well, | was keeping the belts on the corn rolls. 
©. Well, with Mr. Sommerville all the time—that he was testing 
these rolls 

A. No sir: Twas not. 

Q). How much of the time were vou with him ? 

A. Well, i could not tell you. 1 was trequently around where he 
Wiis. 
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By the Counr: 


). What is this witness’ name ” 

A. David Hinton, 

,. Do you know Mr. Schupp iy , 
A. Yes, sit 
). Do vou know Charles Van Stone ? 

A. Yes, sir: [do 

d. Do vou know Frank Sommerville 
A. Yes, Sir. 

Do vou know the mill in controversy in this suit? 

A. Yes, =Ir. 

Q. Were you present in October, 1885, about the fifteenth day of 


- 
October. Whien Sommerville and Schupp Were al \r. Van Stones 


‘) 


mill to make a test of the mull” 

A. Yes, sir. 

(Q. Did you know anything about the mill at the time your- 

self? 
162 A. No, sir: not very much. 
(). | will ask vouif Mr. Schupp or Mr. Van Stone—TI mean 

Mr. Schupp and Mr. Sommerville—at that day and at that time ex- 
pressed themselves as to how the rolls—the corn rolls—in that mill 
operated, 


Objected to by counsel for plaintiffs as incompetent, irrelevant, 
and immaterial, 

By the Courr: 

(). Wiat did they say ” 

A. Well, I do not recollect what [ heard them say about the way 
they worked. I heard Mr. Van Stone—they claimed they made so 
much an hour,and he asked them to run the rolls on. 

(). Did they do it? 

A, No, sir. 

Q. Did you hear Mr. Sommerville say anything on that day about 
how the rolls operated ? 

A. No, sir; I did not. 

Q. Did you on that day hear Mr. Schupp say anything about how 
they operated ? 

A. No, sir: I did not. 

Q. Did you at any time after that and before the twenty-first (21st) 
day of December hear Mr. Schupp say anything about how that par- 
ticular set of rolls operated ? 

A. Yes, sir. 

Q. Just state to the jury what he said about how they operated. 

A. Well, [ was talking of putting-—— 


Objected to by counsel for plaintiffs for the reasons he is asked 
about matter they did not ask Mr. Schupp. 

By the Court: If it is to effect the testimony of Mr. Schupp the 
foundation should be laid; but he may answer. 
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(). Now, Just state to the jurv what vou dreard tim say in regard 
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Counsel objected to witness's stating anvihing that occurred in a 


private ConVersatlon betWweell Schupp and thie Willltss, 
Dv Mr. Meoniow : 


(J. This was between Mr. Schupp and vou, or was it between Mr. 
Van Stone and Mr. Schupp ? 

A. Between me and Mr. Schupp. 

(). Did he say anvihing further? Was that all the conversation 
about the rolls? 

A. Well, he did not think the meal the rollers made would suit 
the market. 

By a JURYMAN : 

(Q). Would your honor please ask him which ones it was? Was 
it the rolls that had been laid aside? 

A. It was the last rolls in the mills, 

(). lave vou ever had any experience as a miller? 

A. Well, | have in grinding corn. 

(). Did you ever undertake to griud corn witha roller mill ? 

A. With a roller mill? 

(). Yes, sir. 

A. No, Sir, 

(). You did not? 
\. No, sir; LT only helped some there at Mr. Van Stone’s; that is 
all the roller mills | have had experience. 


- 


- Cross-examination by Mr. Morrow : 


(). Mr. Schupp, you say, told vou he thought the meal would not 
suit the market ” 
A. Yes, sir. 
(). Now, up to that time there had been in vogue in that market 
meal made from corn-burr stones. From stones ” 
A. Yes, sir. 
164 (). That was the kind of meal sold there ? 
A. Yes, sir. 
(). There isa difference in the meal that is made by the burrs 
and this made by rolls? 
A. Yes, sir. 
By the Courr: Do you know that? 
A. Yes, sir. 
(). And did not his remark that he made to vou, that you say he 
made to you, have reference simply to the fact that in the trade 
14—402 
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they would have to get the country used to the meal made by the 
rollers, and they were used to corn stone meal ? 

A. No, sir; it was not that. 

Q. Was not that what he meant when he said he did not think 
the meal would suit the market ? 


By Mr. Boyp: I object to his stating the question that way to the 
jury. 


Which objection was by the court overruled; to which ruling of 
the court defendant, by his counsel, then and there duly excepted 
and still excepts. 


(. Were you not talking about this very thing at that time, to 
wit, the ditlerence between the two meals—the one made by the 
stone and the other made by the rollers ? 

A. No, sir. 

Q. ELlad you net said a word about it? 

A. Lasked him how that meal would do. 

Q. Weill, what meal do you refer to? 

A. The roller meal. 

Q. The roller meal ? 

A. Yes, sir. 

Q. What oceasion had you to ask him why the roller-mill meal 
would not do if there was no difference ? 


A. Well, it seems they were not satisfactory. 

(2. Phe roller-miil meal was not satisfactory ” 
\. Yes, sir. 

Q). In the country ? 

A Yes, 17, 

(). Of the general proportion of those you met? 


). 
A. Yes, sir. 

Q. And for that reason you were asking him about the roller-mill 

meal ? 
lbo A. Yes, sir. 
Q. And it was In regard to that that he made this remark, 
that he did not think it would suit the market ? 

A. Yes, sir. 

(). That is the fact ? 

A. Yes, sir: that 1s so. 

(). [le did not say it was bad meal ? 

A. Well, sir, | do not know whether it was or not. 

Q. You do not know? Tle did not say it was bad meal that was 
produced by those rolls, this roller mill? Ife did not say it was on 
acecoulit of that, did he”? 

A. He said he would not recommend them. 

Q). But all vou did talk about Was just as vou have stated before— 
the meal produced by the roller mill was not suitable for that mar- 
ket? That was it? 

a3 SUP pose so, 

Q. Well, now, another question—the time you say you were pres- 
ent when the mill was tested ” 


— 
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A. Yes, sir. 
Q. When Mr. Sommerville was there making a test of the corn 
rolls and when Mr. Schupp was there also ? 
A. Yes, sir. 
Q. You say vou heard talking about corn rolls” 
I heard Mr. Van Stone ask them to run longer. 
Q. You heard them talking about the rollers. Was that all you 
heard ? 
A. Ile asked them to run them longer. They were talking about 
the test, and he asked them to run longer. 
Q). Well, this talk about the test that you claim to have heard 
was when they were making the test ? 
A. No, sir; it was afterwards. 
(). You say you heard Mr. Van Stone ask them to run longer? 
A. Yes, sir. 
166 Q. How much longer? 
A. Ife did not say. 
Q. Did he give any reason why he wanted them to run longer ? 
A. No, sir; he did not. 


Redirect examination by Mr. Boypb: 


Q. How long did they run these rolls at that time, if you know ? 

A. Well, I suppose they run them an hour or a little over, and 
then the belts would jump off every little bit. You could not ran 
longer than an hour atatime. I know that myself. 

(). At the time Schupp was talking to vou about the character of 
the meal made by these rolls what was the subject of your conver- 
sation with him at that time; what were you talking about ; low did 
the conversation come up? 

A. Well, he said the rolls would make more meal to the hour 
than the burrs. 

(). How did that conversation come up; what did you commence 
to talk to him about? 

A. Well, | was talking at that time of putting up a roller mill. 

Q. And you wanted him to put it up for you ? 

A. Yes, sir. 

Q. Did he object at that time 


By Mr. Davis: We object to that as incompetent and tmmaterial, 


Q. Was it his objection at that time to the roller mills generally 
or the particular kind of rollers in Mr. Van Stone’s mill’ 

Objected to by counsel for plaintiffs as incompetent and irrelevant 
and immaterial. 


By the Courr: Did he say anything about that? 
A. Well, his objection was to the rollers : I do not know whether 
those in Mr. Van Stone’s mill or not. 


Defendant here rested his case. 
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Rebuttal Evidence. 


rep. Scuurp,ealled as a witness on behalfof plaintiff, being 
167 duly sworn, testified as follows: 


. 
Direct examination by Mr. Morrow: 

Q. You were present when Mr. Sommerville made a test of the last 
pair of corn rolls put in there? 

A. Yes, sir. 

By Mr. Borp: He has been examined as to that in his examina- 
tion-in-chief, and | object to volng into it now, 

By the Courr: You can answer his question to contradict the 
other side. | 


To which ruling of the court defendant, by his counsel; then and 
there duly excepted and still excepts. 


by \Ir. Morrow: 


(. What kind of a test did he make; was it a fair test? 

A. Yes, sir; a very fair test. 

Q. What kind of meal did these rolls produce at that time? 

A. Well, it made good fair meal; ordinary meal, as good as the 
burrs would make; not going any further than the roller system. 

(). Well, now, as to the capacity of the corn-meal rolls at that 
time? 

A. Well, we did not run up guite to the capacity. 

(). State the amount. 

A. We did not run quite to the capacity on account of getting the 
regulation of the feed, but we set the mill up and it run good eon. 
tinuously for considerable while. The first time we run it there was 
too much feed, 

(). ‘too much feed ? 

A. Yes, sir; too much corn. With the feed too heavy it ran the 
belts off; then we stopped and put on the belts and then started 
with lighter feed and it had good teed for considerable time. 

By ihe Court: Going an hour? 
168 A. Well, we had run eonsiderable of the afternoon. 
(. Well, considerable time—what do you mean ? 
A. Well, a greater part of the afternoon. 


By Morrow : 


Q. A greater part of the afternoon”? 

A. Well, [ suppose this time was about the middle of the after- 
Hoon. 

Q. For what time had you been running ” 

A. Well, from one o’clock. 

(). From one o'clock to the middle of the afternoon ? 

A. Yes, sir; and [said to Mr. Sommerville, “ [ think she is run- 
ning regular now; and [spoketo Mr. Van Stone here and we cleaned 
out the corn-meal bin—took everything out. Then we timed the 
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mill for an hour. She run constantly for an hour, and we left it in 
running condition. It made thirteen and a half bushels of meal 
an hour. That is what we measured in the presence of Mr. Van 
Stone himself. He saw that we measured thirteen and a half bush- 
els an hour. 

(). You knew Mr. Hossett that just testified here? 

A. Yes, sir. 

Q. Did you ever say to him that vou would not recommend such 
rolls as were in Mr. Van Stone’s mill? 

A. Well, I had a conversation with him. Te came to me with 
his uncle to make an estimate of the corn mill in Marshall. 

@. For himself? 

A. Yes, sir; and his uncle and he wanted to know about corn roller 
and burrs for the country trade,the country being used to burr flour, 
and the roller flour requires a different managment tn the kitehen to 
make itasuccess. With burr flourin the country, if ts customary to 
make the meal up with water. It is the old Kentucky custom, and 

we use in roller-mill meal hot water or milk, and beeause the 
169 roller meal would not make up with cold water that did not 

suit the market, and unless you go through with the entire 
system of the flour-meal part it requires separation and and as- 
piration the same as flour, and [I told him unless he could go 
through with the entire system [ would not recommend the roller. 

Q). What he gave you to understand it was about the sale of the 
meal? 

A. Yes, sir. 

@. And unless he could put in the entire system used for that 
reason you wouldn’t recommend to him the system of rollers? 

A. Yes, sir. 

(). Was there any other reason than what you have stated ? 

A. No, sir; there is no other reason. 


Cross-examination by Mr. Boyp: 


Q. Mr. Schupp, I will ask you how you beeame acquinted with 
the custom of the country down there—in the country about mak- 
ing meal ? 

A. Well, I was trving to introduce a new system of corn meal 
into the country, and I asked farmers, a great many of them, and | 
found that to be the unanimous objection to the meal—roller meal. 

@. You never were there and never saw a cook make bread. 

A. Yes, sir. I took home some meal and my wife cooked the meal 
and it made a splendid success. 

(). Did you see any other cook down in that country make bread ? 

A. No, sir. 

(). Did you converse with any farmer that satd he made bread 
that way? 

A. No, sir. 

(). Did they tell you whether the bread was made with hot water 
or cold water? 

A. Wel!, I heard—had it expressed to ine before, by more than a 
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half dozen—and [ was told they were accustomed to the old Ken- 
tucky custom of baking old style corn bread—mixing the 
170) dough with water—and we found by using hot water it made 
good bread, and | was told by a farmer. He said it was not 
generally known and used among the farmers. A 
Q. Who was it that told you that? Was he a cook? 
[ do not know 
2. Was he a man that you knew made bread ? 2 
\. Weil, L asked farmers coming there to Mr. Van Stone’s mill. 
). Did vou ever ask any one that was in the kitehen ? 
\. Lasked how they made bread ; what kind of water they used. 
L heard that. They told me they used cold water to make the bread. 
Then there Was a grocery firm mn Marshall that told me that. 
Q). What grocery ? 
A. Carpenter & Blatr. 
(). They were not cooks, were they ? 


- 


\. [suppose they had cooks. 


Bb. F. Misexnenper, called as the next witness on behalf of plain- 
tilts, being tirst duly sworn, testified as follows: 


Direct examination by Mr. Morrow 


Q. Whatis your occupation, Mr. Misenhelder ? 
A. athh at traveling saiesthah) al present, 
(). What was your busitiess—the business vou have been brought 
up to? 
\. Pam amuiller by trade. 
Have vou had any expertence elso as a millwright 


{ ) 
f. 
2. No, sil: never Used LOVIS 
. ‘? ) 
Q. You are a milter 
1. Yes, si 
{) || a | +| NV Poe ED Es hy "eo Va I). } ? tilay? 
‘e Ow tte ‘ rrenee pa \ YOU Dad aS a MMWIer ! 
‘ + ’ ' ’ ’ ? -_ | . . 
\. Well, | have bad about fifteen vears, | think. 
teh ; ; ; > 7" ‘t + | * 1] * +*% 7. ’ . 
re \/ Lre vou Tatu ili A i) Lille POUeYL-Iy) ; SVsStet) p 


— 


). How long have vou been so familiar 
\ Loo! six Veal's 
\oout six vears 
1. Fou, off. 

(Q). Are vou familiar with the roils such as were put in this Van 


Stone tail ta Goulrovers' i LOUK LoeV are Calied seven DV four. 


| , 
fee Prolis 


A @ Me tg 
(). | tuean tie ers last put in there—-the last pair of rolls? 
' ’ 
A. L vever saw them 
(). You never saw the particular rollers ? 
1. No, sir 
; \} *, > »' 7 Pebhty ’ ra’ +} ’ . ! . } n ?} | 
Were Vou famillar With toe six DV elght rolls, such as are or 


" ' 
were used there 
. Yes. sii 


QQ. t will get you ty stale to the jury, when the connections are 
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properly made, vour feed proper, machinery properly connected with 
such rolls and operated, what is the capacity per hour for corn on 
such rolls” 


Objected to by counsel for defendant as incompetent, irrelevant, 
and immaterial. 


By the Courr: Can you tell the capacity of the rolls,six by eight, 
In that way ? 


A. Well, the capacity depends on how many you had, how many 
reductions are needed for the rai. 

Q. Suppose three rolls, what would be the capacity ” 

A. Six by eight. 

(). And the corn was In proper condition ? 

A. Well, all the rolls ranning at proper speed, they should grind 
twenty-tive bushels per hour. 


Cross-examination by Mr. Boyp: 
(. And if they did not run twenty-five bushels per hour it 
172. ~—s was because they were not properly put up, Mr. Misenhelder? 
A. No, sir; it might be the belts were too slack and would 
slip. 

(). Weil, suppose they were not properly adjusted, then they would 
not make twenty-five bushels per hour? 

A. No, sir; it would not be running right. 

Q. Well, suppose the belts shoula be properly adjusted and they 
did not make twenty-five bushels upon a test or twenty bushels per 
hour, would that be owing to the character of the rolls” 

A. Well, the rolls would do that work, and if they did not do it 
then it was because they would not be handled right. 

Q). Well, might it not be because they were net put up right”? 

A. Well, they would not were that the case. 

(). You do not know how these rolls were put ap” 

A. No, sir. 

(). You never saw them in your life? 

A. No, sir. 

Plaintiffs here rested their case. 

This was all the evidence offered Ly plaintiffs and defendant; 
Whereupon the court instructed the Jury as follows: 


173 In the Cireuvit Court of the United States for the Western 
Division of the Western District of Mis-ourt, at Katisaus 
City. October Term, 155%. 


STILLWELL & Brernck MANUFACTURING Co. 


is 


C. HI. Vax Srone. j 
Judge Krekel’s Charge toy the Jury. 


GENTLEMEN OF THE Jury: It falls to the lot of jurors and the 
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court frequently for them to unravel what becomes a mystery when 
in court, bat well known to the parties when they went into the 
transaction of their business. We have a ease here in which a mill- 
wright contracted with an individual that wanted to build a mill, 
aud they entered into a contract as to the manner of building it, the 
kind of material that should be used in it, and what should be thie 
capacity of the mill, and the manner of payments; how these parties 
make that contract and are doing the work under it. It is their 
contract, and no one of them can Vary it at any time any portion of 
the contract into which he has entered. The millwright, however, 
navy Waive any part that is favorable to the defendant in the case to 
the owner of the mill, or the owner, the individual who has the mill 
built, may waive at any time any portion of the contract that has 
been made that is favorable to him, but such waiver must be shown 
to vour satisfaction. The written instrument upon which the suit 
is brought stands as self-evident of the contract that has been made. 
If it has been changed afterwards the party setting up the change 
must prove to your satisfaction the matter changed, and when 
done the contract between the parties to that extent becomes mod- 

ified. 
Ly t The defendant in this case has made a contract—a written 

contract. They have stipulated in the contract when the 
work was done a certaiteman should test the work and pass upon it 


7 


as a judge of that kind of work, and then that contract stipulates 
Whatever he says shall settle the matter of difference between them. 
Now it seems that atthe time they undertook to separate two things— 
one part under which the flour mill was to — built, in which flour 


Was to be made, and in the other corn meal. Now, if vou are satis- 


ereed that they would separate that, and that in con- 
sequence that this acceptance was given on the part of the defend- 
ant that he would accept that part of the mill, he bad a perfect right 
to do so, and the writing he gave must stand to indieate the agree- 


hied that thev a: 


mentunless vou are satished from other testimony that that was not 
the intention. You,in looking at this testimony, will ask vourselves 
the question why he gave on the loth day of August and up to the 
both aay Oi October, While this uceeplilice Of this Hour mull bad been 
YIVell— Wh Wis there neo Comp ane of the flour mull at that time 
because When they chtered upon the question Whether the cornu mill 


‘ thy ‘ ; ss , bas . ’» ’ , ' '* i } ia 
Wits SUlliciICcnt, Wiech Was the Urst llistahnce ol ils Delliyv deciared hove 
suillcielil aay His Writhog Diltliseil Wohi Wiis He hol fit he Pro- 
; \ ! ’ } , I 
| i= | Pypl'toyees i] . wae ‘an « , : ' } ‘ 7 ‘ 
tees] MV daca pra sWolllad Dave Vihe regarding Likcg OlbDer: hat 
In ivi ‘ i ) t Lil Lhe ucilons ob: the JhadlWvldudal on this 
{qs si itil Wile ‘*> ‘+ t Tapers y | t : ? ly ‘i ) tha) ; / 
LA ca j ia > i ii i z ’ i ee iii ita as iil ii i adhvihiny had 
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? y,? ? ' | an | >? > | ; . ; 4 17 5 fF >?) ‘ } 
Ahiipeprebied KO NN peor tiod 1 tie WOrae. Ii auvooihy beac VEC Gone 
revaralhig auve pPorriell Of tlie Work, Ji lt Was lel sutlislictuoryv, it Is tor 


Vou to adevertlille iPotii le eVidehee Which alid al What lliine a han 


wel in tue orailaly clreumstitices What protests Would have been 
Mada. 

After they come to a lawsuit protests are lo be tound every 
lie place. We woos for them in the Whole business of the tratis- 


u“clloh OV Lie parties, abd lh gully CVer lt is there Where we 
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gather from the evidence what was the condition of things at the 
building of this mill. Now, it has been said that this coutract, so 
far as the contract obtains, was for grinding corn: that it Was not 
performed in il reasonable time: ana vou remetniber at the tite for 
acceptance—from August 16th—the acceptance of part of the flour. 
ing mill and the acceptance of the other was Oetober T5th. I 
mean not the acceptance, but the decision by the individual that 
had been selected to determine whether the mill was satisfactorily 
built or not. That was the 15th day of October, and Vou may look 
into the evidence and the actions of these parties and see whether 
under the circumstances there was a reasonall: time to do it. and 
if you come to a conclusion that that was a reasonable tine, and 
that it was satisfactory to the individual that had been appointed to 
determine the question whether the contract had been complied 
with or not, that settles that question. If you are satisfied from the 
testimony that was not a reasonable time, and that le did not com- 
plete that part of the mill in a reasonable time, then the question, 
even under the contract, arises, how much were the damages to the 
man received from that delay? and vou must determine under the 
testimony that question. Now, in bringing a case of this kind the 
individual who has a contract may state his case in one or more 
counts. IIe has a right to say, L rely upon the contract itself, and 
claim that it has been fulfilled. The law allows an individual, 
when a case Is here and it is found that he has not fully complied 
with the contract, to putin a second couptand say, “Although | may 

not have complied with all the particulars of this contract, 
176s but the man has my work and labor. and now | am entitled 

to pay for my material and Jabor.’ That is the usual way of 
stating a cause in court, and that is for the purpose to meet the evi- 
dence that miav be given, because, when an individual sues Upon a 
contract, he cannot exactly tell what the testimony will be. He 
way be able to tell his own testimony, but will not be able to tell 
his opponent's, and, in order Hot to fail in bis suit, a man May say 
in the very sate petition, If 1 fail on the first count To wiil vr Vy Upon 
the second “for my work and labor, what it is reasonably worth.’ 
But this has a condition when he undertook to say that: that if he 
relies upon that part of his petition, then the question comes, * TLow 
much has the other man suffered from the non-complianee with 
that contract?” And that is for you to determine under the test! 
mony. If you shall find that the contract has not been complied 


With, then you are to turn to the second count to examine what the 
work, labor, and materials are worth. ‘Then you wiil enquire, under 
the testimony, how much has this individual been Injured by thi 


delay oceasioned by it? And, in rendering your verdict on that 
count, vou have a righi to deduct that amount and reduce the con- 
sideration—that is, reduce the amount in vour verdict. When you 
come to look at these pleadings, thi first declauratio! we cai. them 
declarations—when vou file a pleading in the State court they have 
a way Oo] hiing it all itl one coulil, Ut It Is bot tlie prop ry eading 
according to the CcCommoti law It Isa plead ner AULHO! zed DN the 


Legislatures of the States, and they have nearly al) authorized that 
Jo—do2 


114 C. H. VAN STONE YS. 


kind of a pleading, and all that is required in the State court is to 
state the facts in a plain way and then make proof of them, and 

then the court declares the law upon them, and that is sufhi- 
177s cient. That way of pleading does not prevail in the Federal 

courts, and had my attention been called to this matter at.an 
earlier date, when these papers were filed and [had looked them 
over, | would have told the gentlemen, You must replead. Your 
pleading in that character cannot puss here. It will do in the State 
court, but not in our court. Tere you have a marked difference in 
the first count of this petition which was tiled in the State court. It 
declares upon the contract, and savs, Weare entitled to so much under 
our contract; and in that very same count, as we call it, they insert 
one for work, and savy, We are entitled to 8251.00 for extra work 
and labor that has been done. Now, the common-law pleadings 
require when you declare upon a contract vou declare upon the 
contract and stop there; that is one count. It you have the claim 
ina proper condition you can sue also for work and labor done 
extra. You fratme another count and say you have done so much, 
$251.00 for work,and specify What itis,and thatis the second count ; 
and thatis the plea [have spoken of. They fall back upon the 
value of labor and materials. The third count the plaintils have 
made with the first count, and have in it that stipulation where It is 
claimed for extra services—that is, extra work and labor performed 
upon it. I told them to eliminate that, because the count would be 
good with that eliminated. I supposed they would draw a new 
petition, but instead of eliminating it out of the count by drawing 
a new petition, they go and stick in what they call a third count, 
and commence pleading us theugh they had commenced trom the 
Very start, and savea great many things that are not hecessary. I 
did not see it until IT pieked it up at dinner and looked at it. It is 
hot pleading. They have attempted, first, to declare Upon the con- 

tract: next to declare Upon What was the reasonable amount, 
17S) value of work and materials, and the next count for doing 

exira work, and say, I claim so much on each. And this ds 
not ina condition that way. The court may refuse to accept it at 
all, but | am not in the babit of turning a man out of court. I do 
not send &@ man away trom court because he las not stated his case 
With that minuteness and form that a lawyer in the habit of prae- 
ticing Inthe Federal courts — When | have a ease in court I 
never let it fo ulti I settle the controversy between the parties, and 
when I tind pleadings here not correct I direct them to be made SO, 
until it raises the Issue, and properly raises it, and then Lask a jury 
to help me determine the rights between the parties. But there is 
one difficulty about this len—there is a real dithiculty about that— 
something tou be seen when you read that contract. One portion 
SUVs, and my attention has been called to it because [ examined the 
Papers W lin care, and the gentlemen 11 discussing the question over- 
looked this. It goes On to say as to the manner of pavement, and 
betore | speak of the manner of payment, this speaks of another 
thing—that is this: They say, asa part of the defense, the pl'tf is 
not entitled to it; if he is entitkhed under the contract, he has re- 
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ceived lis money. They were to be paid in notes at two and three 


years after, and he sues for the money. Now, if they intended to 
rely upon that it was their daty to put that in their plea and make 
ita defense that the individual had no right to sue here, because he 
agreed to wait two and three years for the amount. Therefore he is 
not in court, and therefore they have failed to put thatin their plead- 
ingsand have set itup here, and they say it is utterly at variance with 
the idea they ever intended to take payment on the contract and 

also have alien. Now that argument must go by the board; 
17 ~=but in regard to this lien there is a particular ditlieulty, as 

you will see when [ read the paper: “At the time of the de- 
livery to the party of the first part he shall] execute three promissory 
notes, each for the sum of two thousand dollars—one to run one year, 
one to mature In one vear after date, one In two years after date, and 
the third three yvearsafter date, all bearing interest from date at the rate 
of seven percent. per annum, Interest pavable annually. Said notes 
shall be well secured on real estate and of sufficient security.” And 
they say here who shall determine that. They say the notes shall 
be well secured on real estate. There is nothing said about a lien 
upon that mill, required in the provisions of this contract. It says, 
Shall be well secured on real estate, and even goes so far and so 
cautious as to say who shall determine whether the notes are sufli- 
ciently secured. Now we have a difficulty. The notes have not 
been given: they have no security at all: under the law thev have 
aright to secure themselves. Now, have they contracted themselves 
out of a right to file a len so as to secure themselves’ [say if vou 
find the lien has been properly filed they have not, because T ean 
determine that (; Ue stion afterwards, what shall be the security to be 
given in case vou find for the plaintiffs. 

Now, gentlemen, this is all L have to say. It is for you to go over 
the whole evidence and determine the case upon it. When parties 
gel Into court thev raise all the objections they ean. When you fo 
back toan occasion when the parties were on good terms these things 

were done. Finally a ditliculty arises and a great deal of 
ISO) discussion is had, and it is for you to selve the diiliculty under 

the evidence. If vour verdict should be sustaining the cen- 
tract it will be: We, the jury, tind upon the first count In the peti- 
tion—that is, the econtract—and assess the damages at so much, 
which will be the amount of the contract, and six per cent. interest 
from date of filing this petition. The petition will be given you 
and you will see the date of filing in court. If you tind for the 
plaintiff on the second count, vour judgment there will be: We, the 
jury, find for plaintiffs and assess their damages at se much, with 
interest from date the petition was filed; and | have also called 
your attention to the fact in) regard to the see rr court, if you finned 
for the plaintiff, then you may tale inte consideration the damages 
which resulted to the individual from failing to comply with this 
contract. Now, gentlemen, Lam inclined, so far as this special bill 
is concerned, to say to you to find for the defendant tor two reasons: 
First. Lam inclined to think that it is embraced in the contract, 
and, in the second place, it strikes me that they could not expect to 


oy, ie 
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recover two hundred and thirty-one dollars without making special 
proof of the items. They have not given you the items here, which 
they have not done; therefore, [ say, find against plaintiff on that 
count and pass upon the first and second counts. This contract 
stipulates for seven per cent. interest, and you will caleulate the same 
accordingly in ease vou find for plaintiffon the first count. If you 
find for plaintiff on the second count you will allow six per ceht. 
Take the case, gentlemen, and pass upon it. 
181 To which charge and instructions of the court the defend- 
ant excepted at the time. 


And afterwards, to wit, on the 10th day of November, LSS7, and 
within three days after the verdict was returned, the defendant filed 
his motion for a new trial, which is as follows: 


In the United States Cireuit Court for Western Division of the 
Western District of Missouri. 


STinpWeLL & Brerce M'r’a Co., Incorporated, PIff, 
agqaipst 
Cartes HT. Vaw Stone, Def’t. 


Now comes the defendant and moves the court to set aside the 
verdict of the jury and the jadgment rendered thereon in the above- 
entitled cause and grant a new trial of the same for the following 
reasuns, to wit: | 

—,. Because said verdict and judgment is against the law. 

2nd. Beeause said verdict and judgment is against the evidence. 

Srd. Because said verdict and judgment is against both the law 
and the evidence. 

4th. Because the court erred in excluding legal and proper evi- 
dence offered by defendant. 

Because the court erred as to matter of law in the charge and in- 
structions as to the law given by the court to the jury. 

Because the verdict of the jury exceeded in amount the highest 
sum that could have been awarded under the instructions of the 
court, and was In excess of the amount which could be recovered 
under the first count of plaintiff’s petition, it being the same count 

upon which said verdict was found. 
182 Beeanse the verdict, upon the pleadings and evidence, 
should have been for defendant. 

Because the court erred in declaring as a matter of law that plain- 
tiff was entitled to a mechanic’s lien and entitling a judgment en- 
forcing the same. 

Because the court erred in admitting illegal and improper evi- 
dence offered by plaintiff. 


(Yr 

tae) 
‘ 
‘ 


C. li. VAN STONE, Def’t, 
By BOYD & SEBREE, Attys. 
And afterwards, on the 6th day of January, 1887, the court over- 
ruled said motion for a new trial, and to which action of the court 
in overruling said motion the defendant excepted at the time. 
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And on the 10th day of November, 1887, and within three days 
after said verdict was returned, the defendant filed his motion in 
arrest of judgment, which 1s as foliows: 


In the United States Circuit Court for the Western Division of the 
Western District of Missouri. 


STILWELL & Brerce M’r’G Co., Incorporated, PI’ffs, 
against 
Cuarves H. Van Srones, Def’t. 


Now comes the defendant and moves the court to arrest the judg- 
ment in this cause for the reasons— 
Ist. Because upon the record said judgment is erroneous. 
2nd. Because the petition does not state facts sufficient to con- 
stitute a cause of action against defendant. 
ord. Because the first count of plaintiflf’s petition does not state 
facts sufficient to constitute a cause of action against defendant, if 
being the count on which the verdict was rendered. 
4th. Because the verdict of the jury is net responsive to the issues 
made by the pleadings. 
183 Sth. Beeause plaintiff’s petition on its face shows that this 
suit was instituted to recover a debt not due at its institn- 
tion, and while the petition alleges a breach of contract by defend- 
ant it does not charge or show that plaintiff or bis assiguor was 
damaged by such breach, nor does it seek to recover damages for 
such breach. 
CHARLES Il. VAN STONE, 
By BOYD & SEBREE, Alt’ys. 


And afterwards, on the 6th day of January, 1888, the court over- 
ruled said motion in arrest of judgment, and to which ruling of the 
court the defendant excepted at the time. 

And now the defendant here tenders this bill of exceptions and 
pravs that the same may be signed, sealed, filed, and made a part 
of the record in this cause. 

Which is accordingly done this 6th day of February, LSSS. 

(Signed) A. KREKEL, Judge. [seav.] 


The bond for writ of error filed February 6th, 1838S, is in words 
and figures as follows, to wit: 


Unirep Srates OF AMERICA, sect: 


Know all men by these presents that we, Charles I. Van Stone, 
Marion Sparks, and J. M. Sphar, are held and firmly bound unto 
The Stillwell & Bierce Manufacturing Company and its successors 
in the sum of ten thousand dollars; to the payment of which, well 
and truly to be made, we bind ourselves, our heirs, executors, and 
administrators, jointly and severally, by these presents. 

Sealed with our seals and dated this 26th day of January, A. D. 


13888. 
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Upon this express condition, to wit: Whereas the above- 
184. named Charles H. Van Stone, defendant in the cause of The 
Stillwell & Bierce Manufacturing Company, plaintiff, es. 
Charles H. Van Stone, defendant, has prosecuted a writ of error to 
the Supreme Court of the United States to reverse the judgment 
rendered in the cause above named by the cireuit court of the 
United States for the western division of the western district of 
Missouri: Now, if the above-named Charles H. Van Stone shall 
prosecute his said writ of error to effect and answer all damages 
and costs if he shall fail to make good his plea, then tats obligation 
to be void; otherwise to remain in full foree and virtue. 
C. H. VAN STONE. [sear] 
MARION SPARKS. — [seat 
J. M. SPHAR. vee 


The above bond is hereby approved and ordered to be filed and 
made a part of the record. 


A. KREKEL, Judge. 


Unirep Srates oF AMERICA 
: ; ss: 
Western District of Missouri, | ° 


Charles H. Van Stone, obligor in the within bond, being duly 
sworn, on his oath deposes and savs that he resides as stated therein 
and is worth, over and above all debts and liabilities, the sum of 
twenty-five thousand dollars, and that he owns real estate to that 
amount, subject to execution, in the State of Missouri. 


C. H. VAN STONE. 


Subscribed and sworn to before me this 26th day of January, A. D. 
1SS8. 
My commission as notary public expires April 4, 1891. 
| SEAL. | JOHN G. MILLER, 
Notary Public. 


185 Unrrep States or AMERICA, oa 
Western District of Missouri, bs 
Marion Sparks, obligor in the within bond, being duly sworn, on 
his oath deposes and says that he resides as stated therein, and is 
worth, over and above all his debts and liabilities, at least the sum 
of ten thousand dollars,and that heowns real estate to that amount, 
subject to execution, in the State of Missouri. 


MARION SPARKS. 


Subseribed and sworn to before me this 26th day of January, 
A. D. 1888. ' ' 
My commission as notary public expires April 4th, 1891. 
[SEAL.] JOUN G. MILLER, 
Notary Pu fae, 
Unxirep STATES OF AMERICA, | 
Western District of Missouri, J -s 
J. M. Sphar, obligor In the within bond, being duly sWorh, Upon 
his oath deposes and says that be resides as stated therein, and is 
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worth, over and above all his debts and liabilities, at least the sum 
of ten thousand dollars, and that he owns real estate to that amount, 
subject to execution, in the State of Missouri. 
J. M. SPHAR. 


Subscribed and sworn to before me this 26th day of January, 
A. D. 1888. 
My commission as notary public expires April 4, 1891. 
[SEAL. | JNO. G. MILLER, 
Notory Public. 


186 Uwynirep States oF AMERICA, set : 


[, Warren Watson, clerk of the cireuit court of the United States 
for the western division of the western district of Missouri, do hereby 
certify that the foregoing is a true transcript of the record and pro- 
ceedings in the cause therein named, as fully as the same appears 
in mv office. 

Witness my hand as clerk and the seal of said court. Done at 
office, in the city of Kansas, Missouri, this 9th day of June, A. D. 


1SSS. 
{Seal of the United States Cir. Court, Western Divis- | 
ion, for the Western District of Missouri. ’ 
WARREN WATSON, Clerk, 
By ,DC. 


[Endorsed :] No. —. United States circuit court, western divis- 
ion of the western district of Missouri. Stillwell & Bierce Mfg Co., 
plaintill, against C. IL. Van Stone, defendant. Certitied transcript 
in the above-entitled cause. lee, —. 

Kndorsed on cover: W. Missouri C. C. U.S. No. 452. C. HL. 
. Van Stone, plaintiff in error, vs. The Stillwell and Bierce Manu- 
facturing Company. Filed September 22, 1558. 


te Ge OMe SD. ee ee, CE Aw 


—o 


OMT gy 


> 
: be a ed ‘ 


A a roe 


IN THE 


Supreme Court of the United States. 


OCTOBER ‘TERM, 1891, 


CHARLES H. VANSTONE, Plaintiff in Error, 
—Vvs,— 


THE STILLWELL & BIERCE MANUFACTURING 
CO.. Def’ts in Error. , 


Statement and Brief of Plaintiff in Error. 


SAM’L BOYD, 
ATTORNEY. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1891. 


CHARLES H. VANSTONE, Plaintiff in Error, 
—VS,— 


THE STILLWELL & BIERCEK MANUFACTURING 
CQO., Def'ts in Error. 


This is an action begun by defendant in error against 
the plaintiff in error in the circuit court of Saline county, 
Mo., upon account and claim for mechanics’ lien, .assigned 
to defendants in error by one Fred J. Schupp, and removed 
to the U. S. court for the Western division of the Western 
District of Missouri. When upon trial judgment was ren- 
dered against plaintiff for $5,899.85, from which judgment 
a writ of error has been sued out, returnable to this court. 

The amended petition contains 3 counts; the rst of 
which is based upon a written contract between said Fred J. 
Schupp and plaintiff in error, charging a compliance with 
the terms of said contract by Schupp, except that he did not 
complete said work in the time required by the contract, as 
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rinding corn, and charg- 


~ 


to that part of the mill intended tor g 
ing that plaintiff waived his right to demand a_ tull compli- 
ance as to time by aruling filed with the petition and marked 
A,’ and a failure to comply on the part of plaintiff in er- 
ror, and an assignment of all claims to defendant in error by 
said Schupp, and asking tor the enforcement of a mechanic's 


lien on property described in the petition. 


| The 2nd count seeks to recover the value of work and 
labor performed and material furnished by said Schupp tn 
building a mill for plaintiff in error, and claiming and asking 
the enforcement of a mechanic’s lien on the mill property. 


The 3rd count is tor extra labor and extra material fur- 
nished by Schupp in building a mill under a contract with 
plaintiff in error. 


The answer admits the contract mentioned in first count 
of the petition, and denies each and every other allegation 
of the petition, and specifically denies pertormance by Schupp 
and denies waiver as to time, and claims that by failure ot 
said Schupp to perform his contract, was largely in excess 
of any benefit plaintiff derived from the material and labor 
turnished by said Schupp. 


1 , a ne 
he reply was a yeneral denial. 
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The facts as developed by the evidence in the case are 
that one Schupp and plaintitt. i e«. Vanstone, entered into a 
Written contract on 16th of January, 1885, whereby said 
Schupp was to build tor plaintift in error a flouring mill for 
the manufacture of tlour, meal and breadstuffs ; said mill to 
be erected in an elevator building belonying to said Vanstone, 
situated at Marshall, Missouri, on land described in the pe- 
tition in this suit, on page 25 of printed transcript of record. 

By the terms of the contract the said Schupp was to 
build a mill of a capacity of from 50 to 75 barrels of flour 
and 300 to 400 bushels of corn per day ot twenty-four héurs, 
the work of the mill as to the quality ot flour and meal to be 
first-class, and the quantity of flour and meal produced by 
said mill, in proportion to the wheat and cern used, to be up 
to the standard of first-class mills. 

The said Schupp to furnish all the material except 
what was there on the premises and do all the work and be 
at all the expense. A list of the material to be used was 
attached to the contract. 

The said Schupp was to make all necessary connections 
between the engine and other machinery, and have said mill 
complete and ready tor delivery betore the first day of Au- 
rust, 1885, and not betore July ist, 1585. 

When the mil] Was ready to be delivered upon Its COm- 
pletion, the said Schupp was to notify Vanstone, and the 
mill was to be tested by one Frank Sommerville, who was 
to decide whether or not said mill was constructed and ope- 
rated in accordance with the contract. It the said Sommer- 
ville decided that it was vo/ built according to the agreement 
then Schupp was to have 15 days in which to correct: any 
deficiency, and at the end of that time to again test it, and it 
still deficient should estimate and ascertain what amount 
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should be deducted trom the contract price on account of 
such deficiency. 

[t said Sommerville in any event failed or refused to 
act. then the parties were to select some other competent 
person. 

[In consideration ot the building of said mill Vanstone 
Was to pay $8200 as tollows: On April tst, $500, on May 
ist, $500, and when the mill was delivered $1200, and at the 
time of the delivery execute to the said Schupp 3 notes tor 
$2000 each, to mature in 1, 2 and 3 years, beartng 7 per 
cent. interest trom date, the interest payable annually. and 
the notes to be well secured on real estate. 

This contract ts shown in the printed transcript, at 
paves 47, 48 and 49, with list of materials to be furnished 
by Schupp. 

Under this contract the said Schupp proceeded to build 


*11 a - , ’ . se “ft on ’ 4 . ® ’ ° , 
a mill, and on Aug. oth, (885. notited Vanstone that it was 


9° ‘ e . ‘ 
ready tor delivery; but upon testing it the parties agreed 
ll oa . 

} " 1, . s° 9 ’ ’ * * . ! ° 
that the corn rolls did not work properly, and the said Van- 
‘ , , , ‘ , ° , “ , , 
stone then signed and delivered to said Schupp the letter 

° , , ‘7 
found at page $1 of Drinted record, as [O1llOWS ° 
, "6 6M i 
[ Aug : 
Marsraui. 4 Aug. 6th, 1885 
I | ~ a \I ‘ | , ? ’ ’ 1} ’ ’ a 
i ‘ . \ > A () i Tl i? L 
. . } , , 
up by you tor me ts satistactory to me and ts hereby accept- 
} ‘| | . “rs 1! ? — ’ . ° re : 
ed. le corn rolis do not work to my satisfaction. When 


. 4 . eerel lle ‘ ’ ~— . le 1] ] to . 7. ’ 7 
Cver sucn roils are put as sMmaiit do satisfactory Work l sna 


b ready to pa ior ft fire WoOrkK. 
ee 4 } L H., \ LNSTONI 
\ List ‘aar } wiftract ft \ ' 
» .* : -s — Lb & - ‘ ‘ 
~ 
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Jan. 26th, 18385, - - 3450.00. 
May 7th, * - - 550.00. 
May 26th, °° - - 813.75. 
Aug. 6th, °** - - 1 200.00, 
“ -= oe : : 30.00. 
$3043-75:- 


On the roth of October the said Schupp claimed that he 
had completed his contract and had Sommerville come to 
the mill to test it. Sommerville did come, and on the 16th 
day of October, 1885, executed the following writing, dated, 


Maksuart, Mo., Oct. 16th, 1885. 

‘Messrs. Scuurpe .npC.H. Vanstone: The cornrolls 
and adjustments to same, operated and tested by me on the 
15th day of October, 1885, is entirely satisfactory to me, 
and I hereby accept it according to your contract.”’ 

(Signed), FRANK SOMMERVILLE. 

He also executed the following: 

**The tlour mill, also, which was built by the abeve F. 
]. Schupp, for the above C. H. Vanstone, which was tested 
by me about August 6th. was also eatirely satisfactory to 
me.*” 

(Signed), FRANK SOMMERVILLE. 

Both the above instruments will be founa on page 54, 
of printed transcript. 

During the time said Schupp was building the mill it 
was further agreed between them that all payments and set- 
tlements under the contract for building the mill should be 
made with J. H. Cordell (which agreement is shown at page 
74, printed record), and the written instruments above set 
out were delivered by Sommerville to J. H. Cordell. 
Whether they were ever shown to Vanstone, or whether he 


. 
: 


| 
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_ was in any way notified of Sommerville’s action in that re- 


gard, is a clisputed tact. 

After the 16th of October, an effort seems to have been 
made by Vanstone and Schupp to settle, but a disagreement 
arose as to the amount for which Vanstone should execute 
notes, Schupp contending tor $5392.53. which included 
$236 for extra work, and Vanstone contending for an 
amount less than contract price on account of failure to per- 
form contract by Schupp—both as to manner and time of 
performance. 

' Schupp afterwards assigned all his claim under the con- 
tract to defendant in error. 

This suit was instituted Jan. 20th, 1886. 

Under the instructions of the court, the jury returned a 
verdict as tollows: | 

‘*We, the jury, find the issues for the plaintiff in the 
first count in the sum olf fifty-one hundred and fifty-five and 
8-1oo dollars ($5,155.88), with seven per cent. interest: 
amount of interest, $743.95; sum total, fifty-eight hundred 
and ninety-eight and 85-100 dollars. 

[. C. Gates, Foreman Jury.”’ 

See page 44 of printed record. 

The Court thereupon entered judgment for said amount 
and interest, and for special lien on mill property in default 
of executing note within ten days. 

See judgement at page 45 of printed record 

SAM L BOYD, 
Attorney for Plaintiff in Error 
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ASSIGNMENT OF ERRORS. 


The Court erred in admitting any evidence in the case. 


The Court erred in submitting the cause to the jury, and 
entering up a judement upon the verdict. 


The Court erred in retusing to sustain the demurrer to 
the evidence ofiered by plaintiff in error. 


The Court erred in overruling the motion for néw trial 
asked by plaintiff in error. 


The Court erred in overruling the motion in arrest of 
judgment, asked by plaintiti in error. 


The Court erred in entering up judgment recognizing 


and enforcing a mechanic's lien. 


The Court erred in construing Exhibit **A’’ (which is 
letter of Vanstone to Schupp, found at page 16 of printed 
record) to be a waiver of the time in which the mill was to 
be completed. 


The Court erred in overruling the demurrer to the evi- 
dence. 
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POINTS AND AUTHORITIES. 
Il. 


The first count in the petition was an action for the en- 
forcement of a mechanic’s lien, and unless the assignee of 
defendant in error was entitled to such lien no recovery ought 
to have been had under that count. 

The Statutes of Missouri require suits for the enforce- 
ment of mechanic's liens to be instituted within nine months 
from the completion of the work. 

See Rev. Stat. Mo., 1889, Sec. 2709 and 2720 

The money sought to be recovered in this case, as 
shown by the first count of the petition, was by the express 
terms of the contract not to become due in less than one 
year after the completion of the work, and was to be secured 
on unincumbered real estate. Such contract was an express 
waiver of the mechanic’s lien. 


Barrows vs. Baughman, 9 Mich., 217. 
Weaver vs. Demuth, 4o N. J., 238. 
Gorman vs. Sagner, 22 Mo., 137. 
Bailey vs. Hull, 11th Wis., 289. 
Schmidt vs. Gibson, 14 Wis., 560. 


IT. 


Where the original contract between the owner and 
mechanic provides that notes shall be taken, which shall not 
become due within the time in which an action is to be 
brought to enforce a mechanic's lien, there is a waiver of 
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the lien, anda breach of the contract by the owner does not 
vive the contractor any right to claim a lien. 
Isenman vs. Fugate, 36 Mo. App., 166. 
Penning vs. Skipper, 71 Md., 347. 
Simon vs. Block, 16 Bradw. (Ills. App.), 450. 
Beasley vs. Webster, 64 Ills., 458. 
Willison vs. Douglass (Md.) 5 Cent., 575. 


ITI. 


The judgment in this case is erroneous—if not abso- 
lutely void—because it is a judgment for the enforcement of 
a mechanic’s lien, and is not supported by the verdict of the 
jury, and no evidence was offered showing, or offering to 
show, a compliance with the mechanic's lien law of Missouri. 

Williams vs. Porter, 51 Mo., 441. 
Hall vs. Johnson, 57 Mo., 521. 
Brooks vs. Blackwell, 76 Mo., 309. 

See verdict, page 44, printed record. 

See judgment, page 45, printed record. 

See Judge’s charge, page 115, printed record. 


IV. 

The retusal of plaintiff to give notes for a greater 
amount than was provided for by the contract, (after deduct- 
ing payments) was not a breach of his contract. 

The demand made as shown by witness Schupp, (origi- 
nal contractor), was for over $5300. The amount called for 
by contract, after deducting payments, was $5155.88, as 
shown by the contract and evidence. 

The demurrer to the evidence should have been sus- 
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tained. Defendant in error was not entitled to any mechan- 
ic’s lien. 

There was no breach of contract on the part of plaintiff 
in error, shown by the evidence, and the demand sued for 
was not due, nor was any part of it. 

See printed record, pages 66 and 67, Schupp’s testimony. 
V. 

The writing signed by plaintiff. in error, **Exhibit A,”’ 
(see printed record, page 16,) dated August 6th, 1885, 
should be construed with relation to the original contract, 
and the extension of time, if any is given by it, has reference 
to the time—15 days—stated in and fixed by the contract. 

See Bishop en Contracts, Sec. 372, 382, 406, (enlarged 
edition. ) 

And the failure to finish the mill within that time was a 
breach of the contract. 

See Eyerman vs. Mt. Sinai Cemetery Co., 61st Mo., 

489 

Yales vs. Ballentine, 86th Mo., 530. 

Murphy vs. Taylor, 8th Mo., app. 483. 

Bishop on Contracts (enlarged edition), sections 
1344 and 1420. 
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ARGUMENT. 


Under the contract in this case all cash payments pro- 
vided for therein, and about $830 more, had been paid prior 
to the completion of the mill, and by the express terms of 
the contract the remainder of the contract price was to be 
paid by notes and deed of trust on real estate. the notes 
payable in one, two and three years after the completion of 
the mill. The contract itself shows that the intent of the 
parties was that there should de xo mechanic's lien. 

That class of cases in which the taking of a promissory 
note is declared not to be a waiver of the lien, are cases 
where, under the original contract, the contractor's right to 
a lien was nol excluded, and where by his work the right to 
the lien had accrued. He could then waive it. 

But under a contract, like the one in this case, where 
the existence or creation of the lien was by the terms of the 
contract prohibited or prevented, there could be no such 
thing as a waiver of lien. There could be none to waive 
or lose. 

Even if by any breach of the contract by /he owner, the 
contractor could have been entitled to a lien, he certainly 
could not become entitled to it by his owa wrong. 

In this case the contract was to have the mili completed 
by August rst, then to have it tested, and if not up to con- 
tract the contractor to have fifteen days in which to com- 
plete it. 

He did not complete it for nearly two months, and then 
demands to be paid more money than the contract price. 


12 
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The contract price was $8200; of this $2200 was to be paid 
in cash, $6000 was to be paid in notes, due at one, two and 
three years. 

The owner paid the $2200, and then paid $844.12 more 
before completion, leaving a balance of $5155.88 to be paid 
in notes instead of $6000 The contractor, after he had 
completed the work, according to his own testimony, de- 
manded notes for $5386.03. or $230.15 more than was due, 
and refuses to accept any other than notes for that amount. 

He was certainly tn fault in| not completing the mill in 
time, and wrong in demanding $230.15 in excess of his con- 
tract. Can he, under such circumstances. abandon a con- 
tract, by which he was to be paid in 1, 2 and 3 years, and 
demand immediate payment? = It would seem to rd allowing 
him to have an advantage trom his own wrong. 

Respectfully submitted, 
SAM L ae 
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SUPREME COURT OF THE UNITED STATES, 
OCTOBER TERM, 1891. 


¥ Term No. 1191. 


PETER J. CLAASSEN, PLAINTIFF IN ERROR, 
vs. 


THE UNTPED STATES. 
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IN ERROR TO THE CIRCULT COURT OF THE UNTPED STATES FOR 
THE SOUTHERN DISTRICT OF NEW YORK. 
FILED MAY 28, 1891. 
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1 UNITED STATES OF AMERICA, 88: 


The President of the United States to the judges of the cireuit 
court of the United States for the southern district of New York, 
Greeting: 

Because in the records and proceedings and also in the rendition of 
the judgment of a plea which is in the said circuit court, before you, 
between The United States of America, plaintiff, and Peter J. Claas- 
sen, defendant, a manifest error hath happened, to the great damage 
of the said Peter J. Claassen, as by his complaint appears, we, being 
willing that the error, if any hath been, should be duly corrected and 
full and speedy justice done to the party aforesaid in this behalf, 
do command you, if judgment be therein given, that, under your 
seal, distinctly and openly, you send the reeord and proceedings 
aforesaid, with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that you may have 
the same at Washington on the second Monday of April, eighteen 
hundred and ninety-one, in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being in- 
spected, the said Supreme Court may cause further to be done 
thereon to correct that error what of mght and according to the 
laws and customs of the United States should be done. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
said Supreme Court, the 21st day 
of March, in the year of our Lord one 
thousand eight hundred and ninety- 
one. 

JAMES H. McKENNEY, 

Clerk of the Supreme Court of the United States. © 


Seal of the Supreme Court of 
the United States. 


The foregoing writ is hereby allowed. 
March 21st, 1801. 
SAML BLATCHFORD, 
Associate Justice of the Supreme Court of the United States. 


This writ is to operate as a supersedeas and stay of execution, with 
leave to the United States to move the Supreme Court of the United 
States, on notice, to vacate the stay as having been granted without 


authority of law. 
SAM’L BLATCHFORD, 
Associate Justice of the Supreme Court of the United States. 


2 UniTep States OF AMERICA, a 
Southern District of New York, 


I, John A. Shields, clerk of the cireuit court of the United States 
of America for the southern district of New York,in the second cir- 
cuit, by virtue of the foregoing writ of error and in obedience thereto, 
do hereby certify that the following pages, numbered from four to 
137, inclusive, contain a true and complete transcript of the records 

1—115)1 


2 PETER J. CLAASSEN Vs. THE UNITED STATES. 
and proceedings had in said court in the case of Peter J. Claassen, 
plaintiff in error, against The United States of America, defendant 
in error, as the same remain of record and on file in said office. 
In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, 
Seal of U. S. Circuit in the southern district of New York, in the 
Court, South. Dist. second circuit, this 27th day of May, in the 
New York. year of our Lord one thousand eight hun- 
dred and ninety-one, and of the Independ- 
ence of the United States the one hundred and fifteenth. 


JOUN A. SHIELDS, Clerk. 


3 {Endorsed:] U. S. Supreme Court. Peter J. Claassen, 

plaintiff in error, against The United States of America, de- 
fendant in error. Writ of error. Hector M. Hitchings, attorney 
for plaintiff in error, 152 Nassau street, New York city. To 
-——, Esq., attorney for Service of a copy of the within 
writ of error is hereby admitted. Dated March 23,1891. Edward 
Mitchell, attorney for deft in error, U.S.cireuit court. Filed Mar. 
23, 1891. John A. Shields, clerk. 


4 Circuit Court of the United States of America for the South- 
ern District of New York, in the Second Circuit. 


Ata stated terin of thecircuit court of the United States of Amer- 
ica for the southern district of New York, in the second circuit, be- 
vun and held in the city of New York, within and for the district 
aud circuit aforesaid, on the twelfth of March, in the year of our 
Lord one thousand eight hundred and ninety, and continued by 
adjournment to and including the first day of April, in the year of 
our Lord one thousand eight hundred and ninety. 


SOUTHERN Disrrict or New York, 8s: 


The jurors of the United States of America within and for the 
district and circuit aforesaid on their oath present that Peter J. 
Claassen, late of the city and county of New York, in the district and 
circuit aforesaid, yeoman, heretofore, to wit, on the twenty-third day 
of January, in the year of our Lord one thousand eight hundred 

and ninety, at the southern district of New York and within 
5 the Jurisdiction of this court, he, the said Peter J. Claassen, 

being then and there the president of a certain nationa 
banking association then and there known and designated as the 
Sixth National Bank of the City of New York, which said associa- 
tion had been theretofore created and organized under and by virtue 
of an act of Congress entitled “An act to provide a national cur- 
rency secured by a pledge of United States bonds and to provide for 
the circulation and redemption thereof,” approved June third, in 
the year of our Lord one thousand eight hundred and sixty-four, 
and which said association was then and there acting and carrying 
ona banking business at the city of New York, in the said district, 
under the said act of Congress and acts amendatory thereof, did, by 
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virtue of his said office and employment and while he was so employed 
and aeting as such president as aforesaid, receive and take into his 
possession certain funds and credits, to wit: 

Ten bonds and written obligations of the Saint Louis and San 
Francisco Railway Company of the kind called general mortgage 
bonds of the denomination and value of one thousand dollars each. 

Thirty-one bonds and written obligations of the New York Ele- 
vated Railroad Company of the kind called first-mortgage bonds of 
the denomination and value of one thousand dollars each. 

Fifteen bonds and written obligations of the Canada Southern 
Railway Company of the kind ealled first-mortgage bonds of the 
denomination and value of one thousand dollars each. 

Twenty bonds and written obligations of the Chicago, Milwaukee 
and Saint Paul Railway Company of the kind called terminal bonds 
of the denomination and value of one thousand dollars each. 

Twenty bonds and written obligations of the Chicago, Milwaukee 
and Saint Paul Railway Company of the kind called consolidated 
bonds of the denomination and value of one thousand dollars each. 

Thirty bonds and written obligations of the Milwaukee and Saint 
Paul Railway Company of the kind called consolidated bunds of 
the denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Milwaukee and Saint 
Paul Railway Company of the kind ealled La Crosse Division bonds 
of the denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Spokane Falls and 
Northern railroad of the kind ealled first-mortyage bonds of the 
denomination and value of one thousand dollars each. 

Sixty bonds and written obligations of the Union Pacifie Railway 
Company of the kind called first-mortgage bonds of the denomina- 
tion and value of one thousand dollars eael.. 

iiftv-five bonds and written obligations of the Metropohtan Ele- 
vated Railway Company of the kind ealled first-mortgage bonds of 
the denomination and value of one thousand dollars each. 

lifteen bonds and written obligations of the Central Paecifie Rail- 
way Company of the kind called first-mortgage bonds of the denom- 
ination and value of one thousand dollars each. 

forty-six bonds and written obligations of the Union Pacific Rati- 
way Company of the kind ealled collateral trust bonds of the de- 

nomination and value of one thousand dollars each. 
6 Ten bonds and written obligations of the Ccur de Alene 
Railway Company and Navigation Company of the kind 
called general first-mortgage bonds of the denomination and value 
of one thousand dollars each. 

Ten bonds and written obligations of the Saint Paul and Sioux 
City railroad of the kind ealled first-mortgage bonds of the d 
Ination and value of one thousand dollars each. 

Twenty-five bonds and written obligations of the Central Pacitie 
railway, Sau Joaquin Railroad Company, of the kind called tirst- 
mortgage bonds of the denomination and value of one thousand 
dollars each. 

Ten bonds and written obligations of the Saint Paul, Mianeapolis 
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and Manitoba Railway Company of the kind called second-mort- 
gage bonds of the denomination and value of one thousand dollars 
each. 

Twenty-five bonds and written obligations of the Chicago, Bur- 
lington and Quincy Railroad Company of the kind called sinking- 
fund bonds of the denomination and value of one thousand dollars 
each. 

Forty-six bomds and written obligations of the Chicago and 
Northwestern Railway Company of the kind called debenture 
bonds of the denomination and value of one thousand dollars 
ach. 

Sixty bonds and written obligations of the Chicago, Burlington 
and Quiney Railroad Company of the kind called debenture bonds 
of the denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Lake Shore and Michi- 
gan Southern Railway Company of the kind called second-mort- 
gage bonds of the denomination and value of one thousand dollars 
each. 

Ten bonds and written obligations of the Chieago and North- 
western Railway Company of the kind called gold first-mortgage 
bonds of the denomination and value of one thousand dollars e: ach. 

Ten bonds and written obligations of the New York, Lake Erie 
and Western Railway Company of the kind called funded bonds of 
the denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Chicago, Saint Paul, 
Minneapolis and Omaha Railway Company of the kind called 
second-mortgage bonds of the denomination and value of one thou- 
sand dollars each. 

Five bonds and written obligations of the Burlington, Cedar 
Rapids and Northern Railway Company of the kind called first- 
mortgage bonds of the denomination and value of one thousand 
dollars each. 

Four bonds and written obligations of the Texas Pacific Railwa 
Company of the kind called second. mortgage bonds of the romana 4 
nation and value of one thousand dollars each. 

lorty-five bonds and written obligations of the Oregon Short Line 
Railway Company of the kind ealled first- mortgage bonds of the 
denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Louisville, New Albany 
and Chicago Railway Company of the kind called first-mortgage 
bonds of the denomination and value of one thousand dollars 
each. 

Ten bonds and written obligations of the Richmond and West - 
Point Terminal Railway and W arehouse Company of the kind called 
consolidated first-morigage gold trust bonds of the denomination 
and value of one thousand “doll: ars each, then and there being the 
property of the said association, and which he held for and in the 
name and on account of the said assdciation, and did then and the re, 
wilfully and unlawfully and with intent to injure and defraud the 
said association, embezzle the said bonds and written obligations 
and convert them to his own use, against the peace of the United 


PETER J. CLAASSEN VS. THE UNITED STATES. J 


States and their dignity and contrary to the form of the statute of 
the said United States in such case made and provided. 


7 Second Count. 


And the jurors aforesaid on their oath aforesaid do further pre- 
sent that Peter J. Claassen, late of the city and county of New York, 
in the district and circuit aforesaid, yeoman, heretofore, to wit, on 
the twenty-third day of January, in the year of our Lord one thou- 
sand eight hundred and ninety, at the southern district of New York 
and within the jurisdiction of this court, he, the said Peter J. Claas- 
sen, being then and there an agent of a certain national banking as- 
sociation then and there known and designated as the Sixth Na- 
tional Bank of the City of New York, which said association had 
been theretofore created and organized under and by virtue of an act 
of Congress entitled “An aet to provide a national currency secured 
by a pledge of United States bonds and to provide for the circula- 
tion and redemption thereof,” approved June third, in the year of 
our Lord one thousand cight hundred and sixty-four, and which 
suid association was then and there acting and carrying on a bank- 
ing business at the city of New York, in said distriet, under the 
said act of Congress and acts amendatory thereof, did, by virtue of 
his said employment and while he was so employed as aforesaid, 
receive and take into his possession certain funds and eredits, to 
wit: 

Ten bonds and written obligations of the Saint Louis and San 
Francisco Railway Company of the kind called general mortgage 
bonds of the denomination and value of one thousand dollars 
“ach, 

Thirty-one bonds and written obligations of the New York 
Elevated Railroad Company of the kind called first-mortgage 
bonds of the denomination and value of one thousand dollars 
ach. 

Fifteen bonds and written obligations of the Canada Southern 
Railway Company of the kind called first-mortgage bonds of the 
denomination and value of one thousand dollars cach. 

Twenty bonds and written obligations of the Chicago, Milwaukee 
and Saint Paul Railway Company of the kind called terminal 
bonds of the denomination and value of one thousand dollars 
“ach. 

Twenty bonds and written obligations of the Chieago, Mil- 
waukee and Saint Paul Railway Company of the kind called con- 
solidated bonds of the denomination and value of one thousand 
dollars each. 

Thirty bonds and written obligations of the Milwaukee and 
Saint Paul Railway Company of the kind ealled consolidated 
bonds of the denomination and value of one thousand dollars 
each. 

Ten bonds and written obligations of the Milwaukee and Saint 
Paul Railway Company of the kind called La Crosse Division 
bonds of the denomiination and value of one thousand dollars 
each. 
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and Manitoba Railway Company of the kind called second-mort- 
gage bonds of the denomination and value of one thousand dollars 
each. 

Twenty-five bonds and written obligations of the Chicago, Bur- 
lington and Quincy Railroad Company of the kind called sinking- 
fund bonds of the denomination and value of one thousand dollars 
each. 

Forty-six bonds and written obligations of the Chicago and 
Northwestern Railway Company of the kind called debenture 
bonds of the denomination and value of one thousand dollars 
ach, 

Sixty bonds and written obligations of the Chicago, Burlington 
and Quiney Railroad Company of the kind called debenture bonds 
of the denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Lake Shore and Michi- 
gan Southern Railway Company of the kind called second-mort- 
gage bonds of the denomination and value of one thousand dollars 
each. 

Ten bonds and written obligations of the Chicago and North- 
western Railway Company of the kind ealled gold first-mortgage 
bonds of the denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the New York, Lake Erie 
and Western Railway Company of the kind ealled funded bonds of 
the denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Chicago, Saint Paul, 
Minneapolis and Omaha Railway Company of the kind called 
second-mortgage bonds of the denomination and value of one thou- 
sand dollars each. 

Five bonds and written obligations of the Burlington, Cedar 
Rapids and Northern Railway Company of the kind called first- 
mortgage bonds of the denomination and value of one thousand 
dollars each. 

Four bonds and written obligations of the Texas Pacific Railway 
Company of the kind called second-mortgage bonds of the denomi- 
nation and value of one thousand collars each. 

lorty-five bonds and written obligations of the Oregon Short Line 
Railway Company of the kind called first-mortgage bonds of the 
denomination and value of one thousand dollars each. 

‘Ten bonds and written obligations of the Louisville, New Albany 
and Chicago Railway Company of the kind called first-mortgage 
bonds of the denomination and value of one thousand dollars 
each. 

Ten bonds and written obligations of the Richmond and West - 
Point Terminal Railway and Warehouse Company of the kind ealled 
consolidated first-mortgage gold trust bonds of the denomination 
and value of one thousand dollars each, then and there being the 
property of the said association, and which he held for and in the 
name and on account of the said association, and did then and there, 
wilfully and unlawfully and with intent to injure and defraud the 
said association, emibezzle the said bonds and written obligations 
and convert them to his own use, against the peace of the United 
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States and their dignity and contrary to the form of the statute of 
the said United States in such case made and provided. 


7 Second Count. 


And the jurors aforesaid on their oath aforesaid do further pre- 
sent that Peter J. Claassen, late of the city and county of New York, 
in the district and circuit aforesaid, yeoman, heretofore, to wit, on 
the twenty-third day of January, in the year of our Lord one thou- 
sand eight hundred and ninety, at the southern district of New York 
and within the jurisdiction of this court, he, the said Peter J. Claas- 
sen, being then and there an agent of a certain national banking as- 
sociation then and there known and designated as the Sixth Na- 
tional Bank of the City of New York, which said association had 
been theretofore created and organized under and by virtue of an act 
of Congress entitled “An act to provide a national curreney secured 
by a pledge of United States bonds and to provide for the circula- 
tion and redemption thereof,” approved June third, in the year of 
our Lord one thousand cight hundred and sixty-four, and which 
suid association was then and there acting and earrying on a bank- 
ing business at the city of New York, in said district, under the 
suid act of Congress and acts amendatory thereof, did, by virtue of 
his said employment and while he was so employed as aforesaid, 
receive and take into his possession certain funds and eredits, to 
wit: 

Ten bonds and written obligations of the Saint Louis and San 
Francisco Railway Company of the kind called general mortgage 
bonds of the denomination and value of one thousand dollars 
“ach, 

Thirty-one bonds and written obligations of the New York 
Elevated Railroad Company of the kind called first-mortgage 
bonds of the denomination and value of one thousand dollars 
ach. 

lifteen bonds and written obligations of the Canada Southern 
Railway Company of the kind called first-mortgage bonds of the 
denomination and value of one thousand dollars each. 

Twenty bonds and written obligations of the Chicago, Milwaukee 
and Saint Paul Railway Company of the kind called terminal 
bonds of the denomination and value of one thousand dollars 
“ach. 

Twenty bonds and written obligations of the Chieago, Mil- 
waukee and Saint Paul Railway Company of the kind called eon- 
solidated bonds of the denomination and value of one thousand 
dollars each. 

Thirty bonds and written obligations of the Milwaukee and 
Saint Paul Railway Company of the kind ealled consolidated 
bonds of the denomination and value of one thousand dollars 
each. 

Ten bonds and written obligations of the Milwaukee and Saint 
Paul Railway Company of the kind called La Crosse Division 
bonds of the denomination and value of one thousand dollars 
each, 
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Ten bonds and written obligations of the Spokane Falls and 
Northern railroad of the kind called first-mortgage bonds of the de- 
nomination and value of one thousand dollars each. 
Sixty bonds and written obligations of the Union Pacific Rail- 
way Company of the kind ealled first-mortgage bonds of the de- 
nomination and value of one thousand dollars each. 
lifty-five bonds and written obligations of the Metropolitan 
Elevated Railway Company of the kind called first-mortgage 
bonds of the denomination and value of one thousand dollars 
each. 
Fifteen bonds and written obligations of the Central Pacific 
Railway Company of the kind ealled first-mortgage bonds of the 
denomination and value of one thousand dollars each. 
Forty-six bonds and written obligations of the Union Pacifie 
Railway © ompany of the kind called collateral trast bonds of the 
denomination and yalue of one thousand dollars each. 
5 Ten bonds and written obligations of the Cosur de Alene 

Railway Company and Navigation Company of the kind 
ealled general first-mortgage bonds of the denomination and value 
of one thousand dollars each. 

Ten bonds and written obligations of the Saint Paul and Sioux 
Citv railroad of the kind called first-mortgage bonds of the denom- 
ination and value of one thousand dollars : each. 

‘Twenty-tive bonds and written obligations of the Central Pacific 
railway, San Joaquin Railroad Company, of the kind called first- 
mortgage bonds of the denomination and value of one thousand 
dollars each. 

Ten bonds and written obligations of the Saint Paul, Minneapolis 
and Manitoba Railway Company of the kind ealled second- -mortgage 
bonds of the denomination and value of one thousand dollars each. 

Twenty-five bonds and written obligations of the Chicago, Bur- 
lington and Quiney Railroad Company of the kind called sinking. 
fund bonds of the denomination and value of one thousand dollars 
each. 

Forty-six bonds and written obligations of the Chicago and North- 
western Raiiway Company of the kind called debenture bonds of 
the denomination and value of one thousand dollars each. 

Sixty bonds and written obligations of the Chie uvo, Durlingtou 
ania Quine y Railroad C om pany of the kind ealled debentuce bonds 
of the denomination and value of one thousand dollars each. 

‘Pen bonds nid Written obligations of the Lake Shore and Michi- 
van Southern Railway Company of the kind ealled seecond-mort- 
sage bonds of the denomination and value of one theusand dollars 
each. 

Ten bonds and written obligations of the Chieago and North- 
western Railway Company of the kind called vold first-mortgage 
bonds of the de not thidnath li and Vi Aue of One haatenneail doll; ars ene 

Ten bonds and written obligations of the New Y ork, Lake Erie 
and Western Railway Company of the kind called funded bonds of 
the denomination and value of one thousand dollars each. 

fen bonds and wriiten obligations of the Chieago, Saint Paul, 
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Minneapolis and Omaha Railway Company of the kind called 
second-mortgage bonds of the denomination and value of one thou- 
sand dollars each. 

Five bonds and written obligations of the Burlington, Cedar 
Rapids and Northern Railway Company of the kind called first- 
mortgage bonds of the denomination and value of one thousand 
dollars each. 

four bonds and written obligations of the Texas Pacifie Railway 
Company of the kind called second-mortgage bonds of the denomi- 
nation and value of one thousand dollars each. 

Forty-five bonds and written obligations of the Oregon Short 
Line Railway Company of the kind called first-mortgage bonds of 
the denomination and value of one thousand dollars cach. 

Ten bonds and written obligations of the Louisville, New Albany 
and Chicago Railway Company of the kind called first-mortgage 
bonds of the denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Richmond and West 
Point Terminal Railway and Warehouse Company of the kind 
called consolidated first-mortgage gold trust bonds of the denomina- 
tion and value of one thousand dollars each, then and there being 
the property of the said association, and which he held for and in 
the name and on account of the said association, and did then and 
there, wilfully and unlawfuily and with intent to injure and defraud 
the said association, embezzle the said bonds and written obligations 
and convert them to his own use, against the peace of the United 
States and their dignity and contrary to the form of the statute of 
the said United States in such case made and provided, 


Q) Third Count. 


And the jurors aforesaid on their oath aforesaid do further pre- 
sent that Peter J. Claassen, late of the city and county of New York, 
in the district and circuit aforesaid, yeoihanh, heretofore, to Wit, Onl 
the twenty-third day of January, in the year of our Lord one thou- 
sand eight hundred and ninety, at the southern district of New 
York and within the jurisdiction of this court, being then and there 
the president of a certain national banking association then and 
there known and designated as the Sixth National Bank of the City 
of New York, which said association had been theretofore created 
and organized under and by virtue of an act of Congress entitled 
“Anact to provide a national curreney, secured by a pledge of 
United States bonds and to provide for the circulation and redemp- 
tion thereof,” approved June third, in the year ot our Lord One 
thousand eight hundred and sixty-four, and which said association 
vas then and there acting and earrving on a banking business at 
the city of New York, in the said district, under the said aet of 
Congress and acts amendatory thereof, did, unlawfully and wilfully 
und without the knowledge and consent of the said association and 
its board of directors and with intent to injure and detraud the 
said association, abstract and convert to the use, benetit, and ad- 
vantage of himself, the said Peter J. Claassen, and divers ether per- 
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sons, to the jurors aforesaid as yet unknown, other than the said 
association, certain funds and eredits then and there being the prop- 
erty of the said association—that is to say: 

Ten bonds and written obligations of the Saint Louis and San 
Francisco Railway Company of the kind ealled general mortgage 
bonds of the denomination and value of one thousand dollars each. 

Thirty-one bonds and written obligations of the New York Ele- 
vated Railroad Company of the kind called first-mortgage bonds 
of the denomination and value of one thousand dollars each. 

Fifteen bonds and written obligations of the Canada Southern 
Railway Company of the kind ealled first-imortgage bonds of the 
denomination and value of one thousand dollars each. 

‘Twenty bonds and written obligations of the Chicago, Milwaukee 
and Saint Paul Railway Cotupany of the kind called terminal bonds 
of the denomination and value of one thousand dollars each. 

Twenty bonds and written obligations of the Chicago, Milwaukee 
and Saint Paul Railway Company of the kind called consolidated 
bonds of the denomination and value of one thousand dollars each. 

Thirty bonds and written obligations of the Milwaukee and Saint 
Paul Railway Company of the kind called consolidated bonds of 
the denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Milwaukee and Saint 
Paul Railway Company of the kind called La Crosse Division bonds 
of the denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Spokane Falls and 
Northern railroad of the kind catled first-mortgage bonds of the 
denomination and yalue of one thousand dollars each. 

Sixty bonds and written obligations of the Union Pacifie Rail- 
way Company of the kind called first-mortgage bonds of the de- 
nomination and value of one thousand dollars each. 

Fifty-five bonds and written obligations of the Metropolitan Ele- 
vated Railway Company of the kind called first-mortgage bonds of 

the denomination and yalue of one thousand dollars each. 
10 lifteen bonds and written obligations of the Central Da- 
cifie Railway Company of the kind called first-mortgage 
bonds of the denomination and value of one thousand dollars each. 
lorty-six bonds and written obligations of the Union Pacific 
Railway Company of the kind called collateral trust bonds of the 
denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Cocur de Alene Railway 
Company and Navigation Cotapany of the kind ealled general 
first-mortgage bonds of the denomination and value of one thou- 
sand dollars each. 

Ten bonds and written obligations of the Saint Paul and Sioux 
City railroad of the kind ealled first-mortgage bonds of the de- 
nomination and value of one thousand dollars each. 

Twenty-five bonds and written obligations of the Central Paeifie 
railway, San Joaquin Railroad Company, of the kind ealled first- 
mortgage bonds of the denomination and value of one thousand 
dollars each. 

Ten bonds and written obligations of the Saint Paul, Minneapo- 
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lis and Manitoba Railway Company of the kind called seeond- 
morteage bonds of the denomination and value of one thousand 
dollars each. 

Twenty-five bonds and written obligations of the Chicago, Bur- 
lington and Quincy Railroad Company of the kind ealled sinking- 
fund bonds of the denomination and yalue of one thousand dollars 
each. 

lorty-six bonds and written obligations of the Chicago and North- 
western Railway Company of the kind called debenture bonds of 
the denomination and value of one thousand doilars each. 

Sixty bonds and written obligations of the Chicago, Burlington 
and Quiney Railroad Company of the kind called debenture bonds 
of the denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Lake Shore and Micht- 
gan Southern Railway Company of the kind called second-mort- 
gave bonds of the denomination and value of one thousand dollars 
each, 

‘Len bonds and written obligations of the Chieago and North- 
western Railway Company of the kind called gold first-mortgage 
bonds of the denoniination and value of one thousand dollars eaeh. 

‘Ten bonds and written obligations of the New York, Lake Erie 
and Western Railway Conapany of the kind called funded bonds of 
the denomination and value of one thousand dollars each. 

‘Ten bonds and written obligations of the Chicag » Samet Paul, 
Minneapolis and Omaha Railway Company of the kind ealled  see- 
ond-morteage bonds of the denomination and value of one thou- 
sand dollars each. 

live bonds and written obligations of the burlington, Cedar 
Rapids and Northern Railway Company of the kind called first- 
mortgage bonds of the denomination and yalue of one thousand 
dollars cach. 

lkour bonds anal writte 1} obligations of tha ‘Texas Pacitie Railway 
Company of the kind ealled second-mortgage bonds of the de- 
nomination and value of one thousand dollars each. 

l‘orty-five bonds and written obligations of the (Oregon Short 
Line Railway Company of the kind called first-mortgage bonds of 
the denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Louisville, New Albany 


and Chicago Railway Company of the kind called first-mortgage 
bonds of the denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Richmond and West 
Point Terminal Railway and Warehouse Company of the kind 
called consolidated first-mortgage eold trust bonds of the denoml- 
bation and value of one thousand dollars each; against the peace 
of the United States and their dignity, and contrary to the form of 
the statute of the said United States in such case made and pro- 
vided, 


| | hourth (oun 


And the jurors aforesaid on their oath aforesaid do further pre- 
sent that Peter J. Claassen, late of the city and county of New York, 
2—] it] 
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i the distriet and ecireuit aforesaid, veoman, heretofore, to wit, 
ird day of January, in the year of our Lord one 
thousand eight hundred and ninety, at the southern district of New 
York and within the jurisdiction of this court, being then and there 
an agent of a certain national banking association then and there 
known and designated as the Sixth National Bank of the City of 
New York fich said association had been theretofore created and 
oreanized under aud by virtue of an act of Congress entitled “An 
act to provide a national currcney secured by a pledge of United 

tates bonds and to provide for the circulation and redemption 
thereo! ipproved June third, in the vear of our Lord one thousand 
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toht hundred and sixty-four, and which said association was then 
and there acting and carrying on a banking business at the eity of 
New York, in the said distriet, under the said act of Congress and 
acts amendatory thereof, did, unlawfully and wilfully and without 
the knowledge and consent of the said assoclation and its board of 
directors and with intent to injure and defraud the said association, 
nbstract and convert othe use, benetit, ind advantage of himself, 
the said Pot i J, (Claassen, and divers other persols, LO the jurors 
aforesaid as vet unknown, other than the said assoetation, certain 
funds and credits then and there being the property of the said as- 
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the denomination and value of one thousand dollars each. 
fifteen bonds and written obligations of the Canada Southern 

Railway Company of the kind called first-mortgage bonds of the de- 

nomination and value of one thousand dollars enel. 

iwenty bonds and written oblig tions of the Chicago, Milwaukee 


ind Saint aul Ratiway Company of the kind called terminal bonds 
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thirty bonds and written obligations of the Milwaukee and Saint 
Paul Raiiwav Company of the kind called consolidated bonds of 
th Le} i value of one thousand dollars each, 
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lifty-five bonds and written obligations of the Metropolitan Ele- 
vated Railway Company of the kind ealled first-mortgage bonds of 
the denomination and value of one thousand dollars each. 

Fifteen bonds and written obligations of the Central Pacific Ratl- 
way Company of the kind called first-mortgage bonds of the de 
nomination and value of one thousand dollars each. 

12 Forty-six bonds and written obligations of the Union Pa- 
cific Railway Company of the kind called collateral trust 
bonds of the denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Coeur de Alene Ruulway 
Company and Navigation Company of the kind called general first- 
mortgage bonds of the denomination and value of one thousand 
dollars each. 

Ten bonds and written obligations of the St. Paul and Sioux City 
railroad of the kind called first-mortgage bonds of the denomina- 
tion and value of one thousand dollars each. 

Twenty-five bonds and written obligations of the Central Pacifie 
railway, San Joaquin Railroad Company, of the kind called first- 
mortgage bonds of the denomination and value of one thousand 
dollars each. 

Ten bonds and written obligations of the St. Paul, Minneapolis 
and Manitoba Railway Company of the kind ealled second-mort- 
gave bonds of the denomination and value of one thousand dollars 
each. 

Twenty-five bonds and written obligations of the Chicago, Bur- 
ington and Quincey Railroad Company of the kind called sinking- 
fund bonds of the denomination and value of one thousand dollars 
each. 

forty-six bonds and written obligations of the Chicago and 
Northwestern Railway Company of the kind ealled debenture bonds 
of the denomination and value of one thousand dollars eaeh. 

Sixty bonds and written obligations of the Chicago, Burlington 
and Quincey Railroad Company of the kind ealled debenture bends 
of the denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Lake Shore and Mich- 
igan Southern Railway Company of the kind called second-mert- 
vage bonds of the denomination and value of one thousand dollars 
each. 

Ten bonds and written obligations of the Chicago and North- 
western Railway Company of the kind ealled gold first-mortgage 
bonds of the denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the New York, Lake Erie 
and Western Railway Company of the kind ealled funded bonds of 
the denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Chieago, St. Pant, Min- 
neapolis and Omaha Railway Company of the kind ealled second- 
mortgage bonds of the denomination and value of one thousand 
dollars eael. 

Five bonds and written obligations of the Burlington, Cedar 
Rapids and Northern Railway Company of the kited called first 
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mortgage bonds of the denomination and yalue of one thousand 
dollars each. 

Four bonds and written obligations of the Texas Pacific Railway 
Company of the kind called second-mortgage bonds of the denom- 
ination and value of one thousand dollars each. 

Forty-five bonds and written obligations of the Oregon Short Line 
Railway Company of the kind called first-mortgage bonds of the 
denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the L outer ite, New Albany 
and Chicago Railway Company of the kind called first-mortgage 
bonds of the denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Richmond and West 
Point Terminal Railway and Warehouse Company of the kind 
called consolidated first-mortgage gold trust bonds of the denomina- 
tion and value of — thousand dollars each; against the peace of 
the United States and their dignity and contrary to the form of the 
statute of the said United Statesin such case made and provided 


13 Fifth Count. 


And the jurors afcresaid on their oath aforesaid do further pre- 
sent that Peter J. Claassen, late of the city and county of New York, 
In the distriet and circuit aforesaid, yeoman, heretofore, to wit, on 
the twenty-third day of January, in the year of our Lord on thou- 
sand eight hundred and ninety,at the southern district of New 
York and within the jurisdietion of this court, he, the said Peter J. 
Claassen, being then and there the president of a certain national 
banking association then and there known and designated as the 
sixth National Bank of the City of New York, which said associa- 
tion had been theretofore create: a and organized under and by virtue 
of an act of Congress entitled “An act to provide a national cur- 
reney secured by a pledge of United States bonds and to provide 
for the circulation and rede mption thereof,’ approved June third, 
in the year of our Lord one thousand eight hundred an d sixty-four, 
and which said association was then and there acting and carrying 
on a banking business at the city of New York, in ail district, 
under the said act of Co 1} i ssand acts amend: LOry thereof, did, by 
virtue of lis said office and employvinent and while he was so em- 
ployed and acting as such pres ide nt as aforesaid, receive and take 
Into his possession certain moneys, fun ds , and credits then and there 
being the property of the said association, to wit, the sum of six 
hundred and ivhty three thousand iditiawe and which he held for 
und bry thie apevtan and on account of said oa sociation ana dict then 


and there, wilfully and unlawfully and with intent to injure and 
defraud thi said association, cmibezzic the satd sum ofsix hundred and 
eighty-three thousand dollars and convert it to his own use, against 
the peace of the United States and them dignity aud contrary to the 
form of the statute of the said Uiitted States in such case made and 


provided 
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And the jurors aforesaid on their oath aforesaid do further pre- 
sent that Peter J. Claassen, late of the city and county of New York, 
in the district and cireuit aforesaid, veoman, heretofore, to wit, on 
the twenty-third day of January, in the year of our Lord one thou- 
sand eight hundred and ninety, at the southern district of New 
York and within the jurisdiction of this court, he, the said Peter J. 
Claassen, being then and there an agent of a certain national bank- 
ing association then and there known and designated as the Sixth 
National Bank of the City of New York, which said association had 
been theretofore created and organized under and by virtue of an 
act of Congress entitled “An act to provide a national curreney se- 
cured by il pledve of United States bon. Is and to por vide for the 
circulation and redemption thereof,” approved June third, in the 
year of our Lord one thousand eight hundred and sixty-four, and 
Which said association was then and there acting and carrying ona 
banking business at the city of New York, in said distriet, under 
the said act of Congress and acts amendatory thereof, did, by virtue 

his said employment and while he was so employed as aforesaid, 
receive and take into his possession certain moneys, funds, and 
eredits then and there being the property of the said association, to 
wit, the sum of six hundred and ciel ty-three thousand d Mars, and 
which he held for and in-the name and on account of said associa- 
tion, and did then and there, wilfully and unlawfully and with in- 
tent to injure and defraud the said association. embezzle the said 
sum of six hundred and eighty-three thousand dollars and convert 
It to his own use, against the peace of the United States and their 
dignity and contrary to the form of the statute of the said United 
States in such ease made and provided. : 


15 Ni ¢ nth Count. 


And the jurors aforesaid on their oath aforesaid do further pre- 
sent that Peter J. Claassen, late of the city and county of New York, 
in the district and cirenit aforesaid, yeoman, heretofore, to wit, on 
the twe nly tia day of January, in the year of our Lord one thou- 
sand eight hundred and ninety, at the southern district of New 
York and within the jurisdic tion of this court, being then and there 
the president of a certain national banking assoclation then and 
there known and designated as the Sixth National Bank of the City 

Y New York, which said association liad been theretofore created 


and organized under and by virtue of an act of Congress « utitled 
“An aet to provide it national Currency. s&s ured by a pled ire of 
United States bonds and to provide for the cirentation and redemp- 
lion thereof,” ity] roved June third, in the veal of our Lord one 
thousand eight hundred and sixty-four, and whieh said association 
Was then and there acting and earrving on oa banking ‘Weer sanete at 
the city of New Yi wk, In the said dist: et, und t’ 7 SANG a tof Con- 
sress and acts amendatory thereof, did, unlawfully and wilfally and 


Without the knowledge and consent of the said assoc lation and its 
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board of directors and with intent to injure and defraud the said 
association, abstraet and convert to the use, benefit, and advantage 
of litmself, the said Peter J. Claassen, and divers other persons, tor 
the jurors aforesaid as vet unknown, other than the said association, 
certain moneys, funds, and credits then and there being the property 
of the said association, of the amount and value of six hundred and 
iohtv-three thousand dollars, caercid list thie peace ol the United States 
and their dignity and contrary to the form of the statute of the said 
tL hited States 11) such Cause mide nic provided. 


if} eighth ( A 


And the jurors aforesaid on their oath aforesaid do further pre- 
sent that Peter J. Claassen, late of the city and county of New York, 
ie district and eireuit aforesaid, veoman, heretofore, to wit, on 
the twe C¥-Uhh «| bay of January, in the vear of our Lord one thou- 
sand eight hundred and ninety, at the southern distriet of New 
York and within the jurisdiction of this court, being then and there 
an agent of a certain uational banking association then and there 
known and designated as the Sixth National Bank of the City of 
New York, which said association had been theretofore created and 
organized under and by virtue of an act of Congress entitled “ An 


_ 


act to provide a national currency secured by a pledge of United 
States bonds and to provide for the circulation and redemption 
thereof,” approved June third,in the year of our Lord one thousand 
eight hundred and sixty-four, and which said association was then 
and there acting and -carrying on a banking business at the city of 
New York, in the said district, under the said act of Congress and 
acts amendatory thereof, did, unlawfully and wilfully and without 
the knowledge ; ttof the said assuciation and its board of 
directors an th intent to injure and defraud the said association, 
abstract and convert to the use, benefit, and advantage of limself, 


oe ae , an ; incase ; — aca entre 
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organized under and by virtue of an act of Congress entitled “An act 
to provide a national currency secured by a pledge of United States 
bonds and to provide for the circulation and redemption thereof,” 
approved June third, in the year of our Lord one thousand eight 
hundred and sixty-four, and which said association was then and 
there acting and carrying ona banking business at the city of New 
York, in the said district, under the said act of Congress and acts 
amendatory thereof, did, wilfully and unlawfully and with intent to 
injure and defraud the said association, misapply and convert to the 
use, bencfit,and advantage of himself, the said Peter J. Claassen, James 
A. Simmons, George IT. Pell, and divers other persons, to the jurors 
aforesaid as yet unknown, other than the said association, certain 
moneys then and there being the property of the said association, 
to wit, the sum of four hundred and thirty-two thousand four hun- 
dred and sixty-six dollars, in the manner and by the means follow- 
Ing—that is to say, he, the said Peter J. Claassen, being then and 


there such president as aforesaid, did, without the knowledge and 
consent of the said association and its board of directors, deliver to 
the said George H. Pell and did then anid there authorize and direct 
the said George H. Pell to hypothecate certain funds aud credits-- 
that is to Suv: 

Ten bonds and written obligations of the Saint Leuts and San 
raneisco Railway Company of the kind called general mortgage 
bonds of the denomination and value of one thousand dollars cae 

Thirty-one bonds and written obligations of the New York Ele 


vated Railroad Company of the kind called first-mortgage bonds of 
the denomination and value of one thousand dollars each 
lifteen bonds and written obligations of the Canada Southern 


Railway Company of the kind called first-mortgage bonds of thi 


denomination and value of one thousand dollars cach. 
Twenty bonds and written obligations of the Chie or), \iilwaukee 
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Twenty-five bonds and written obligations of the Chicago, Bar- 
lington and Quincy Railroad Company of the kind called sinking- 
fund bonds of the denomination and value of one thousand dollats 


Fortyvesix bopds and written obligations of the Chieago and 
. T» } ‘ 2 4] 4% a } } 5 
Northwestern Railway Company of the kind called debenture 
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vo, Burlington 

and Quincy Railroad Company of the kind called debenture bonds 
of the denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Lake Shore and Michi- 

he kind called second-mort- 

gave bonds of the denomination and value of one thousand dollars 
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western Railwav Company of the kind ealled gold lirst-mortgage 


bonds of the denomination and value of one thousand dollars each. 
‘¥ 1) Does sinned written oblig itions of the Vew York, Lake lorie 
nod Western Ratiwas Cobipany of the kind called funded bonds of 
the denomination and value of one thousand dollars each. 
Ten bonds and written obligations of the Chicago, Saint Paul, 
Minneapolis and Omaha Railway Company of the kind called 
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tigations of the Burlington, Cedar 
Leaaptcis and Northern hiailway Company of the kind called first- 
mortgave bonds of the denomination and value of one thousand 
dollars each. 

our bonds and written obligations of the Texas Pacific Railway 
Company of the kind called second-mortgage bonds of the denom1- 
Hation and value of one thousand dollars eaeh. 

lorty-tive bouds and written obligations of the Oregon Short Line 
Ratiway Company of the kind ealled first-mortgage bonds of the 
denomination and yvaluc of one thousand dollars each. 

Ten bonds and written obligations of the Loutsville, New Albany 
and Chicago Raiiway Company of the kind called first-mortgage 
bonds of the denomination anced value of one thousand dollars 
euch, 

‘Ven bonds ana Written oblioa lons of the Richmonel anid West 
Pont i Prrpitasal ta Way canned \\ ureliouse Company ol thie keine 
Called consolidated tirst morteave wold trust bonds of the denomina- 
tion and value of one thousand dollars cach 

Thirty bonds and writt 1) Obligation of the Milwaukee ania Saint 
Paul Heatlwa Comipan (>| thie Kitied ited Consolidated bonds ot 
thie denotitiiattou aiid Valtle of one thottsared choldcas ; each 

Ten bonds and written obligations of the Milwaukee and Saint 
Vitil Masilway ¢ Cobban poc of the kind catled La Crosse Division bonds 
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>t) Tenth Count. 


And the jurors aforesaid on their oath aforesaid do further pte- 

sent that Peter J. Claassen, late of the city and county of New York, 
in the district and circuit aforesaid, yeoman, heretofore, to wit, 
on the twenty-third day of January, in the year of our Lord 
one thousand eight hundred and ninety, at the southern dis- 
trict of New York and within the jurisdiction of this court, 
being then and there an agent of a certain national banking as- 
sociation then and there known and designated as the Sixth Na- 
tional Bank of the City of New York, which said association had 
been theretofore created and organized under and by virtue of an act 
of Congress entitled “An aet to provide a national currency secured 
by a pledge of United States bonds and to provide for the cireula- 
tion and ee thereof,” approved June third, in the year ot 
our Lord one thousand eight hundred and sixty-four, and which 
said association was then and there acting and earrying on a bank- 
ing business at theeity of New York, in the said district, under the 
said act of Congress and acts amendatory thereof, did, wilfully and 
unlawfully apd with intent to injure and defraud the said associa- 
tLiOh, maisap yp) iyand convert to the use, benefit, and advantage of 
himself, the said Peter J. Claassen, James A. Simmons, George II. 
Pell, and divers other persons, to the jurors aforesaid as yet unknow n, 
other than the said association certain mnoneys then and there being 
the property of the said association, to wit, the sum of four hundred 
and thirty-two thousand four hundred and sixty-six dollars, in the 
manner and by the means following—that is to say, he, the said 
Peter J. Claassen, being then and there such agent as aforesaid, did, 
without the knowledge and consent of the said association and its 
board of directors, deliver to the said George H. Pell and did then 
and there authorize and direct the said George H. Pell to hypothe- 
cate certain funds and credits—that is to say : 

Ten bonds and written obligations of the Saint Louis and San 
lrancisco Railway Company of the kind called general mortgage 
bonds of the denomination and value of one thousand dollars 
each. 

Thirty-one bonds and written obligations of the New York 
Elevated Railroad Company of the kind called tirst-mortgage 
bonds of the denomination and value of one thousand dollars 
each. 

Fifteen bonds and written obligations of the Canada Southern 
Railway Company of the kind called first-mortgage bonds of the 
denomination and value of one thousand dollars each. 

Twenty bonds and written obligations of the Chicago, Milwaukee 
ind Saint Paul Railway Company of the kind called terminal 
bonds of the denomination and value of one thousand dollars 
each. 

Twenty bonds and written obligations of the Chicago, Mil- 
vaukee and Saint Paul Railway Company of the kind called con- 
salidated bonds of the denomination and value of one thousand 
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Ten bonds ard written obligations of the Cacur de Alene Rail. 
way Company and Navigation Company of the kind ealled gen 
eral first-mortgage bonds of the denomination and value of one 
thousand dollars each. 

Ten bonds and written obligations of the Saint Paul and Sioux 
City railroad of the kind ealled first-mortgage bonds of the denom- 
ination and value of one thousand dollars each. 

Twenty-five bonds and written obligations of the Central lacitie 
railway, San Joaquin Railroad Company, of the kind called. tirst 
mortgage bonds of the denomination and vaiue of one thousand 

dollars each. 
21 Ten bonds and written obligations of the Saint Paul, Min 
neapolis and Manitoba Railway Company of the kind called 
second-mortgage bonds of the denomination and value of one thou- 
sand dollars each. 

Twenty-five bonds and written obligations of the Chicago, Bur 

ington and Quinev Railroad Company of the kind catled sinking- 


fund bonds of the denomination and value of one thousand dollars 
each. 
forty-six bonds and written obligations of the Chicago and North 


western Railway Company of the kind called debenture bonds of 


the denomination and value of one thousand dollars each 
Sixty bonds and written obligations of the ¢ 

and Quincey Railroad Company of the kind called debenture bonds 

of the denomination and value of one thousand dollars cach 
Ten bonds and written obligations of the Lake Shore and 7 

an Southern Railway Company of the kind ealled seeond-mort 

age bonds of the denomination and value of one thousand dollar 
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and Chicago Railway Company of the kind called first-mortgage 


bonds of the denomination and value of one thousand ge each. 
Ten bonds and oc n obligations of the Richmond and Wet 
Point Sadan! Railway and Warchouse Company of the kind 
“tlled consolidated first- ales vold trust bonds of the denomina- 
tion and value of one thousand dollars each. 

Thirty bonds and written obligations of the Milwaukee and 
Saint Paul Railway Company of the, kind ealled consolidated 
bonds of the denomination and value of one thousand dollars 
machi. 

Ten bonds and ) f the Milwaukee and Saint 
Paul Railway Company of the and ealled Lia Crosse Division 
bonds of the denomination and value of one thousand dollan 


fen bonds and written obligations of the Spokane Falls and 
Northern railroad of the kind ealled first-mortgage bonds of the de- 
3 


, ‘ | 
nomination and yaliue of one thousand do} 
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Sixty bonds and written obligations of the Union Peeifie Rail- 
ag , 47 ’ . + ee ,> j “ ’ : ° ! 
Way ( omMpany of the kind ealled first-morte: iat honds of the de- 
« + . : e : , I | : } 
MNotrr) Mation and Vato OF one thousana Goiars each. 


Fifty-five bonds and weitten obligations of the Metropolitan 
Elevated Raiiway Company of the kind called first-mortgage 
bonds of the denomination and value of one theusand dollars 
each. 


Mifteen bonds and written obligations of the Central Pacific 
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22 cific Railway Company of the kind eailed collateral trust 


bonds of the denomination and value of one thousand dollars 
each, then and there.being the prope rty of the said association, and 
to obtain loans of money thereon, the redelivery of said bonds and 
written ob} (j l val 
ation not beng then and there in any way secured, as he, the said 
Peter s (‘laassen, ti (‘Tt ana there we I knew, he, the sata Pete: 
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sie in value to the said associ- 


J. Claassen, then ane unlawfully and fraudulentiy devising 
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and rite naine that the said or Ores ii. Pell Shouid hy} rf rth, recate the 
‘sé ; lo ‘ “a cur pee ] ls ~$ 3 | ] , 
suid bonds and written OOMEALIONS and obtain oh of moncy 
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Lhnereon, ana tliat the s fons Oo, moreyv so to be obtained as afore- 
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sild | ould by COnNVerLed LO Lie U _ ee lvantage of him, 
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the sald Peter J. Claassen, the said George | cll, the said Samce 
A. SIhimons maha the fila] CLIVeGDPs hier persowns, to th  TMlTTors alo 
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one thousand it hundred and ninety, the sat Groorve Hl. Pell 
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did, pursuant to the airection an l anthorization of the snid Peter 
‘) ‘ce } . Me 1 , ‘ ] j ? 
J. Claassen, as such nt as aforesaid, hypotheeate a large number 
of said ie ‘)? ] 14° pw? ') ? >e , *,) oh ~~ : 
Ji Sit MONS UNG WRC ObiMeAL Ons, a more partie ir efesecription 


of sald bonds Mid Writich Obligations so hypothecnuted as aforesaid 
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being tu the jurors atoresaid as yet unkuown, and did then and 
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there realize from such hypotheeation loans of money amount Me It 
the se@regate to the said sum of four hundred and thirty-two thon- 


Sihide 


| four hundred and sixty-six dollars, which said sum of fou 
hundred and thirty-two thousand four hundr vi ain xty-six dol- 
lars was, on divers days between the twenty-third day of January 
and the twenty-ninth day of January, in the year of uur Lord one 
thousand eighti/hundred and ninety, unlawfully, wilfully, and iraudu- 
ponatly converted to the use, benefit, and advantage of him, the 
said Peter J. Claassen, the said George I. Pell, the sail James A. 
Simmons, and the said divers other persons, to the Jurors aforesaid 
as yet unknown, other than the said imasietion: With the intent then 
ind there on the partof him, the said Peter J. Claassen, to injure and 
defraud the said association, against the peaee of the United States 
f the statute of the said 
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und ther dignity and contrary to the lorm o 


United States in such case made and provided 


\nd the jurors a 
sent that eyter 
in the disiric nan, | 
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sind erent hundred and ninety, at the southern distriet of New 
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York and within Lilie jt urisdiection of this court, beine hen and there 


the president of a certain national banking association then and 
ere known and designated as the Sixth National Bank of the City 
of New York, whieh said association had been therctofore created 
and organized under and by virtue of an aet of Congress entitled 
“An act to provid 
United St: ites bon 


tion thereof.” an 
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thousand eloht hundred and s 45 ‘-four, and which said assoelation 
was then and there acting a. earrving on a banking business at 
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eertain funds and eredits, to wit 
Ten bonds ond written obli gations of the Saint Louis and San 
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Francisco Railway Company of the kind ealled general mortgare 
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de ‘POMEL ton and value of one thousand dollars eael. 
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Twenty bonds and Written Obligations of tire Oh aco, Milwaukee 
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vo} the denomination and value of one thousnud dollars each 
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Twenty bonds and written obligations of the Chicago, Milwaukee 
allway Company of the kind ealled consolidated 


ow 
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bonds of the denomination and value of one thousand dollars eaeh. 
Thirty bonds and written obligations of the Milwaukee and Saint 
Pau! teu! VayV Company of the kind ealled consolidated bonds of 


the denomination and value of one thousand dollars each. 
| the Milwaukee and Saint 
«l La Crosse Division bonds 
the iousand dollars each. 

Tea bonds and written obligations of the Spokane Falls and 
Northern railroad of the kind ealled first-mortgage bonds of the 
ion housand dollars each. 

Sixty bonds and written obligations of the Union Pacifie Raul- 
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way Compan the kind ealled first-mortgage bonds of the de- 
nomination and value of one thousand dollars each. 

leifty.{ Lond l written olblivations of the Metropolitan le le- 
rated Railway Company of the kind called first-mortgage bonds of 
the denomination and value of one thousand dollars each. 


Fifteen bonds and written obligations of the Central Pacifie Rail- 
Company of the kin called first-mortgage honds of the de- 
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nNonwnation ana Vaitte of one thousand Goiuars each, 
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pave bonds of the denomination and value of one thousand dollars 
each. 

‘Ten bonds and written obligations of the Chicago and North- 
western Railway Company of the kind called gold tirst-mortgage 
bonds of the denomination and value of one thousand dollars each, 

Ten bonds and written obligations of the New York, Lake Erie 
and Western Railway Company of the kind called funded bonds ot! 
the denomination and value of one thousand dollars each 

Ten bonds and written obligations of the Chicago, Saint Pani, 
Minneapolis and Omaha Railway Company of the kind called see- 
ond-mortgage bonds of the denomination and value of one thou- 
sand dollars each. 

Five bonds and written obligations of the Durlingt 
Rapids and Northern Railway Company of the kind called iirst- 
mortgage bonds of the denomination and value of one thousand 
dollars each. 

our bonds and written obligations of the Texas Paciic Rathway 
Company of the kind called second-mortgage bonds of tle de- 
nomination and value of one thousand dollars cac 

lorty-five bonds and written obligations of the Oregon Short 
Line Railway Company of the kind ealled first-mortgage bonds of 
the denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Louisville, New Albany 
and Chicago Railway Company of the kind called first-mortgage 
bonds of the denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Richmond and West 
Point Terminal Railway and Wareliouse Company of the kind called 
consolidated first-mortgage gold trust bonds of the denomination 
and value of one thousand dollars each, then and there bein 
property of the said association, and did then and there authorize 
and direct the said George H. Pell to sell the said bonds and writ- 
ten obligations, the redelivery of said bonds and written obligations 
or their equivalent in value to the said association not being then 
and there in any way secured, as he, the said Peter J. Claassen, then 

and there well knew, he, the said Veter J. Claassen, then and 
25 thereunlawfully and fraudulently devising and intending that 


the proceeds of the sale of said bonds so to be sold as ufore- 


sald should be converted to the use, bene fit, and advantage of him, 
the said Peter J. Claassen, the said George Hl. Pell, one James A 
Simmons, and divers other persons, to the jurors aforesvid as yel 
unknown, other than the said association ; and that thereafter, to wil 
on divers days between the twenty-third day of January and 
twenty-ninth dav of January, in the vear ol our Lord one thousand 
eight hundred and ninety, the said George IL. Peli, pursuant to the 
sald direction and authorization, did sell a large numberof the said 
bonds and written obligations, a more particular description of said 
bonds and written obligations so sold as aforesaid being to the jurors 
aforesaid as vet unknown, and did realize from: such sale the sum 
of four hundred and thirty-two thousand four hundred and sixty- 
sx dollars, which said sum of four hundred and thirty-two thou 
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sand four hundred and sixty-six dollars was. on divers days between 
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rik UNITED STATES r 
day of January and the said twenty-ninth 
fraudulently, unlawfally, an 
and eonsent of the said association and its board 
to the Lise, bern lit, and aud- 
ie said George H. Pell, the 
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bonds of the denomination and value of one thousand dollars 
each 

Thirty bonds and written obligations of the Milwaukee and Saint 
Paul Railway Company of er kind ealled eonsolidated bonds of 
the denomination and valu one thousand dollars ea 

Ten bonds and written ctor of the Milwaukee and Saint 
Paul Railway Company of the kind called La Crosse Division bonds 
of the denomination and value of one thousand cdotlars eae 


Ten bonds and written obligations of the Spokane Fa 
] 7 zz 
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Northern railroad of the kind ealled first-mortvag 
nomination and value of one thousand dollars eae! 

Sixty bends and written obligations of the Union ! e Railway 
Company of tin kind called first mi rteagve bonds of the ienomina 
tion and value of one thousand dollars cae 

Mifty-tive bonds and written obligations of the Metropolitan Ele- 
rated Railway Company of the kind ealled first-mortgage bonds of 
the denomination and value of one thousand dollars each 

Fifteen bonds and written oblivations of the Central Paeifie Ratl- 


apy of the kind called tirst-rmortgage bonds of the de- 
; | 
nomination and value of one thousand dollars eaeh 
Forty-six bonds and w » oblienttons of the Union Paelfie 
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wage bonds of the denomination and value of one thousand dollars 


each 

Ten bonds and written obligations of the Chicago and North- 
western Railway Company of the kind called gold first-mortgage 
bonds of the denomination and yalue of one thousand dollars each. 

Ten bends and written obligations of the New York, Lake Erie 
and Western [ailway Company of the kind ealled funded bonds of 
the denomination and value of one thousand dollars each. 

Ven bends and written obligations of the Chicago, Saint Paul, Min- 

neapolis and Omalia Railway Company of the kind ealled second- 
mortyage bonds of the denomination and yalue of one thousand 
dollars each. 
Five bonds and written obligations of the Burlington, Cedar 
Rapids ane Northern Railway Company of the kind called first- 
morigag Of . bonds of the denomination and value of one thousand 
rs each 

four bonds and written obligations of the Texas Pacific Railway 
Company of the kind called second-mortgage bonds of the denom- 
ination and value of one thousand dollars each. 

‘orty-tive by nds and written obligations of the Oregon Short Line 
Railway Con npany of the kind called first-mortgage bonds of the 
denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Louisville, New Albany 
and Chicago Railway Company of the kind called first-mortgage 
bonds of the denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Richmond and West 
Point Terminal Railway and Warehouse Company of the kind 
called consolidated lirst-mortgage gold trust bonds of the denomina- 
tion aud value of one thousand dollars each, then and there being 
the property of the said association, and did then and there author- 
ize and direct the said George IL. Pell to sell the said bonds and 
vritten obligations, the redelivery of said bonds and written obliga- 
tions or thelr equivalent in value to the said association not being 
then and there in any way secured, as he, the said Peter J. Claassen, 
then and there well kne W, hie, the said Peter J.4 ‘laassen, then and 

there unlawfully and fraudulently devising and intending that 

28 the proceeds of the sale of said bounds so to be sold as aforesaid 
should be converted to the use, benefit, and advantage of 

hitn, the said Peter J. Claassen, the said George H. Pell, one James 
A. Simmons, and divers other persons, to the jurors aforesaid as yet 
unknown, other than thesaid association ; and that thereafter, to wit, 
on eivers rede between the twenty-third day of January and the 
wenty-minth day of January, in the year of our Lord one thousand 
elghit tit mid) (and ninety, the said George H. Peil, pursuant to the 
said dircetion und auth oriz: ition, did se Mea dar ‘ge nuinber of the said 
bonds and written obligations, a more p: irticul: ar description of said 
bonds and written 6 sbligations so so'd as aforesaid being to the jurors 
aforesaid as vet unknown,and did realize from sueh sale the sum of 
four SC edall and thirty-two thousand four hundred and sixty-six 
dollars, which said sain of four hundred and thirty-two thousand four 
hundred and sixt V-SIX de ollars Was, On} divers di AVS between the sid 
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twenty-third day of January and the said twenty-ninth day of Jan- 
uary,in the vear of our Lord one thousand cight hundred and 
ninety, fraudulently, unlawfully, and wilfully and without the 
knowledge and consent of the said association and its beard of di 
rectors misapplied and converted to the use, benefit, and advantage 
of the said Peter J. Claassen, the said George HL. Pell, the said James 
A. Simmons, and divers other persons, to the jurors aforesaid as 
yet unknown, other than the said association, with the intent then 
and there on the part of him, the said Peter J. Claassen, to Injure 
and defraud the said association, against the peace of the United 
States and their dignity;and contrary to the form of the statute of 
the said United States in such case made and provided 


29 Thirteenth Count. 


And the jurors aforesaid on their oath aforesaid do further pre- 
sent that Peter J. Claassen, late of the city and county of New York, 
in the district and cireuit aforesaid, yeoman, heretofore, to wit, on 
the twenty-ninth day of January, in the year of our Lord one thou- 
sand eight hundred and ninety,at the southern district of New 
York and within the jurisdiction of this court, he, the said Peter J. 
Claussen, being then and there the president of a certain national 
banking association then and there known and designated as the 
Sixth National Bank of the City of New York, which said associa- 
tion had been theretofore created and organized under and by virtue 
of an act of Congress entitled “An act to provide a national cur- 
rency secured by a pledge of United States bonds and to previde 
for the circulation and redemption thereof,’ approved Jane third, 
in the vear of our Lord one thousand eight hundred and sixty-four, 
and which said association was then and there acting and carrving 
on a banking business at the city of New York, in said district, 
under the said act of Congress and aets amendatory thereof, did, by 
virtue of his said office and employment and while he was so em- 
ployed and acting as such president as aforesaid, receive and take 
into lis possession large sums of moneys and funds, then and there 
being the property of the said association, and which he held for 
and in the name and on account of said association, and did th 
and there, wilfally and unlawfully and with intent to injure and 
defraud the said association, embezzle and convert to his own use 
certain portions and parts of said moneys and funds, to wit, the sum 
of four hundred and thirty-two thousand four hundred and sixty- 
41x dollars, against the peace of the United States and their dignity 
und contrary to the form of the statute of the said United States in 
such case made and provided 


ou Fourteenth Count 

And the jurors aforesaid on their oath aforesaid do further pr 
sent that Peter J. Claassen, late of the cityand county of New York, 
in the district and ecireuit aforesaid, yeoman, heretofore, to wit. oi 
the twenty-ninth day of January, in the vear of our Lord one thon 
sand eight hundred and uinety, at the southern district of New 


I 
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York and within the jurisdiction of this court, he, the said Peter J 

Claassen, being then and there an agent of a certain national bank- 
ing association then and there known and designated as the Sixth 
National Bank of the City of New York, which said association had 
been theretofore created and organized under and by virtue of an 
act of Congress entitled “An act to provide a national currency se- 
cured by a pledge of United States bonds and to provide for the 
circulation and redemption thereof,” approved June third, in the 
year of our Lord one thousand eight hundred and sixty-four, and 
which said association was then and there acting and earrying on a 
banking business at the city of New York, in said district, under 
the said act of Congress and acts amendatory thereof, did, by virtue 
of his said employment and while he was so employed as aforesaid, 
receive and take into his possession large sums of moneys and funds, 
then and there being the property of the said association, and which 
he held for and in the name and on account of said associa- 
tion, and did then and there, wilfully and unlawfully and with in- 
tent to injure and defraud the said association, embezzle and con- 


vert to his own use certain portions and parts of said moneys and 
funds, to wit, the sum of four handred and thirty-two thousand four 
hundred and sixty-six doll 


ars, against the peace of the United States 
and their dignity and contrary to the form of the statute of the said 
United States in such case made and provided 


3 hifteenth Count. 


And the jurors aforesaid on their oath aforesaid do further pre- 
sent that Peter J. Claassen, lute of the city and county of New York, 
in the district and circuit aforesaid, yeoman, heretofore, to wit, on 
the twenty-ninth day of January, in the year of our Lord one thou- 
sand eight handred and ninety, at the southern district of New 
York and within the jurisdiction of this court, being then and there 
the president of a certain national banking association then and 
there known and designated as the Sixth National Ban of the City 
of New York, which said association had been theretofore created 
ana organized pnd ol an act of Coneress entitled 
“An act to provide a national curreney secured by a pledge of 
United States bond to provide for the circulation and redemp- 
tion thereof,” approved June third, in the year of our Lord one 
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thousand elht hundred and sixty-four, and which said association 
was then and there acting and earrying on a banking business at 
the city of New York, in the said district, under the said act of Con- 


vress and acts amendatory thereof, did, unlawfully and wilfully and 


without th, know! ive A} l eonsent Ol the std association ana its 
board of direetors and with intent te baju noid defraud the suid 
association, abstract i convert to the use, benefit. and advantaw 
> 
of himself, thi. Said Pete) tg Haig sen, certain Inmonevs and funds 
then and there being the property of the said assoeiation, of the 
amount and value of four hundred and thirty-two thousand four 
hundred and SiXtV-SIX doll: 8, AG brnst the pence of the CT apate j Stat s 
and their dienity and contrary to the form ot the statute of the said 


United States in such Cust mad aud provided 
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X) y Nivteenth Count. 


And the jurors aforesaid on their oath aforesaid do further pre- 
sent that Peter J. Claassen, late of the city and county i Ne w York, 
in the «istrict and cireuit aforesaid, veoman, pone a to wit, on 
the twenty-ninth day of January, in the year of our Lord one thou- 
sand eight hundred and ninety, at the southern district of New 
York and within the jurisdiction of this court, being then and there 
an agent of a certain national banking association then and there 
known and designated as the Sixth Natronal Bank of th City ot 
New York, which said association had been there tufore created and 
organized under and by virtue of an aet of Congress entitled “ An 
act to provide a national currency secured by a pledge of United 
States bonds and to provide for the circulation and redemption 
thereof,” approved June third,in the year of our Lord one thousand 
eight hundred and sixty-four, and which said association was then 
and there acting and carrying on a banking business at the city of 
New York, in the said district, under the said act of Congress and 
acts amendatory thereof, did, unlawfully and wilfally and without 
the knowledge and consent of the said association and its board of 
directors and with intent to injure and defraud the D sald association, 
abstract and convert to the use, benefit, and advantage of himself, 
the suid Peter J. Claassen, certain moneys well oo then and 
there being the property of the said association, of the amount and 
value of four hundred and thirty-two thousand four hundred and 
sIXty- “SIX dollars, ag ainst the |’ ACL of the United States and ther 
dignity and contrary te the form of the statute of the said United 
States in such ease nade and provided 


~_ 


i ’ ; ’ 
Oe Seventeenth Count. 


it 


And the + Cie aforesatd on their oath aforesaid do further present 
that Peter J. Claassen, late of the eity and county of New York, tn 
the district aire circuit aforesaid, veoinan, heretofore, to wit, on the 
twenty-ninth day of January, in the year of our Lord one thousand 
eight hundred and ninety, at the southern district of New York 
and within the jurisdiction of this court, being then and there thi 
president of a certain national banking association then and there 
known and designated as the Sixth Nati the 
New York, which satd association had been | 
organized under and by virtue of an act of Congress entitled “An aet 
to “provide a national currence y secure 7 by al role dee of United States 
bonds and to provide for the circulation and redemption thereof,” 
approved June third, im the year of our Lord one thousand eight 
hundred and sixty-four, and which said association was then sad 


there aeting and carrying on a banking business at the city of Ne WV 
York, In the siiicl district, under the said act of | onperess nha acts 
amendatory thereof, did, unlawfully and wilfully and y thou the 
knowledge and consent of the said association and tts board of diree- 
torsand with intent to injure and defraud the said association abst raet 
and convert to the use, benefit,and ema of himself. the said Pote: 


J. Claassen, and divers other persons, to the jurors aforesaid as yet 
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unknown, other than the said association certain moneys and funds 
then and there being the property of the said association, of the 
amount and value of four hundred and thirty-two thousand four 
hundred and sixty-six dollars, against the peace of the United States 
and their dignity and contrary to the form of the statute of the said 
United States in such ease made and provided. 


ot Mighteenth Count. 


And the jurors aforesaid on their oath aforesaid do further pre- 
sent that Peter J. Claassen, late of the city and county of New York, 
in the district and cireuit aforesaid, yeoman, heretofore, to wit, ou 
-the twenty-ninth day of January, in the year of our Lord one thou- 
sand cight hundred and winety, at the southern district of New 


York and within the jurisdiction of this court, being then and there 
the agent of a certain national banking association then and there 


‘ 


known and designated as the Sixth National Bank of the City of 


New York, which said association had been theretofore created and 
organized under and by yirtue of an act of Congress entitled “An 
act to provide a national currency secured by a pledge of United 
States bonds and to provide for the circulation and redemp- 
tion thereof,’ approved June third, in the year of our Lord one 
thousand eight hundred and sixty-four, and which said association 
was then and there acting and carrving on a banking business at 
the city of New York, in the said district, under the said act of 
Congress and acts amendatory thereof, did, unlawfully and without 


the knowledge and consent of the said association and its board of 


directors and with intent to injure and defraud the said association, 
abstract and convert to the use, benefit, and advantage of himsell, 
the sanl Peter J. Claassen, and divers other persons, to the jurors 
iforesaid as vet unknown, other than the said association, certain 
moneys and funds then and there being the property of the said as- 
sociation, of the amount and value of four hundred and thirty-two 


thousand four hundred and sixty-six dollars, against the peace of 


the United States and their dignity and contrary to the form of the 
statute of the said United States in such case made and provided. 


30 Ninete enth Count. 


And the jurors aforesaid on their oath aforesaid do further pre- 
sent that Peter J (Claassen, late of the city and county of New York, 
in the district and circuit aforesaid, yeoman, heretofore, to wit, on 
the twenty-second day of January, in the year of our Lord one 
thousand eight hundred and ninety, at the southern district of New 
York and within the jurisdiction of this court, being then and 
there the president of a certain national banking association then 
and here known nia destotinted 18 the Sixth National Bank 
of tiie ( ‘ity (>| LOM Y rk, whieh said assoclation hisicl been thereto- 
fore created and organized under and by virtue of an act of Con- 
vress entitled “An uet to provide dQ national CUPPCHCY secured by a 
plody: of United States bonds and to provide for the circulation 
and redeniption thereol, ; approved June third, in the year of our 
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Lord one thousand eight hundred and sixty-four, and whieh said 
association Was then and there acting and carrying on a banking busi- 
hess at the city of New York, in the said district, under the said act of 
Congress and acts amendatory thereof, did, wilfully and unlawfully 
and with intent to injure and defraud the said association, Hrlsiayp- 
ply and convert to the use, benefit, and advantage of one James A. 
Simmons certain moneys and funds then and there being the prop- 
erty of the said association, to wit, the sum of sixty thousand dellars, 
In the manner and by the means following—that is to say, he, the 
said Peter J. Claassen, being then and there such president as afore 
said, did, without the knowledge and consent of said association or 
Its board of direetors, procure the making by one Andrew Ff. Col- 
son, Who was then and there the cashier of said association, of a 
certain writing and check, commonly known and called a cashier's 
check, bearing date the twenty-second day of January, in the vear 
of our Lord one thousand eight hundred and ninety, which said 
check did then and there authorize and direct the said association 
tu pay to the order of the said James A. Simmons the sum of sixty 
thousand dollars, although, as he, the said eter J. Claassen, then 
and there well knew, the said sum of sixty thousand dollars was 
not then and there on deposit with the said association to the credit 
of him, the said James A. Simmons, and was not then and there 
due and owing from the said association to bit, the said James A. 
Simmons, and the repayment thereof to the said association was lot 
then and there in any way secured, and the said James A. Simmons 
had no manner of right and title to the same, and he, the sard Peter 
J. Claassen, then and there unlawfully devising and snlending that 
he, the said James A. Simmons, should appropriate and convert to 
his own use the said sum of sixty thousand dollars from and out o! 
the moneys and funds of the said association, which said sum of 
money Was, upon and pursuant to the direction and authorization 
contained in the said check, thereafter, to wit, on the twenty-third 
day of January, in the year of our Lord one thousand eight hun- 
dred and ninety, paid by the said association from and out of the 


moneys and funds of the said association to the said James A. Sim- 


mons, and was then and there appropriated and converted to the 
use of the said James A. Simmons, against the poace of the United 
States and their dignity and contrary to the form of the statute of 
the said United States in such case made and provided. 


> Twenticth Count. 


And the jurors aforesaid on their oath aforesaid do further pre- 
sent that Peter J. Claassen, late of the city and county of New York, 
in the district and circuit aforesaid, yeoman, heretofore, to wit, on 
the twenty-second day of January, in the year of our Lord one 
thousand eight hundred and vinety,at the southern district of New 
York and within the jurisdiction of this court, being then and 
there an agent of a certain national banking association then and 
there known and designated as the Sixth National Bank of the City 
of New York, which said assoclation had been theretolore created 
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and organized under and by virtue of an act of Congress entitled 


“An act to provide a national curreney secured by a_ pledge of 


United States bonds and to provide for the circulation and redemp- 
tion thereof,” approved Jane third, in’ the year of our Lord one 
thousand eight hundred and sixty- fo ir, and which said association 
was then and there acting and carrying on a hehe business at 
Congress and acts amendatory thereof, did, wilfully and unlawtully 
and with intent to injure and defraud the said association, misapply 
and eouvert to the use, benefit, and advantage of one James A. Sim- 
mons certain moneys and funds then and there being the property 
of the said association, to wit, the sum of sixty thousand dollars, in 
the manner and by the means following—that is to say, he, the 
ssid Peter J. Claassen being thenand there such agent as aforesaid 
did, without the knowledge and consent of the suid association 0} 
its board of directors, procure the making by one Andrew EK. Colson, 
who was then and there the eashter of said association, of a certain 
writing and cheek, commoniy known and ealled a eashter’s check, 
beartng date the twenty-second day of January, In the vear ef out 
Lord one thousand lL 


the city of New York, in the err) district, under the said aet of 
| , 


; 


rit hundred ana ninety which said cheek did 
then and t! icTe authorize ana direct the said association to pay Lo 


the order of the said James A. Simmons the sum of sixty thousand 
dollars, although, as he, the said Peter J. Claassen, then and there 


well knew, the said stun of sixty thousand dollars was not then and 
there on deposit with the said association to the eredit of him, the 


said James A. Simmons,and was not then and there due and owing 
from: the satd association to him, the said James A. Simmons, and 
the repayment thor of to the said association was not then and there 


Inany way secured, and oe said James A. Simmons had no manner 
of right and title to the s ame, and he, the said Peter J. Claussen, 
then and there unlaw ally devising and intending that he, the said 
James A. Simmons, should appropriate and convert to his own use 
the said sum of sixty thousan | dollars from and out of the moneys 
aud funds of the said association, which said sum of monev was, 
upon and pursuant to the direction and authorization contained in 
the said check, thereafter, to wit, on the twenty-third day of Janu- 
ary, in the year of our Ford one thousand eie¢ht hundred and ninety, 
paid by the said assoc! } from and out of the moneys and funds 
of the said association - the sald Jamics A. Simmons and was then 
and there LP prod lated and converted to the use of the said James 
A. Simmons, against the peace of the United States and their dig- 
the statute of the said United States 


juitv end contrary to t! rh) 
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| 
in such case made and provided 
Ot Twenty-first Count. 


And the jurors aforesaid on thetr oath aforesaid do further pre 
sent that Pet 


s * 


ero Claussen, late of the city and county of New York, 
in the district and circuit aforesaid, yeoman, heretofore, to wit, o 

thie twenty-second day of January, it] the year of our Lord one thou- 
sind eight thundred and ninety, at the southern distriet of New 


ts 
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York and within the jurisdiction of this court, bering then and there 
the president of a certain national banking association then and 
there known and designated as the Sixth National Bank of the City 
of New York, which said association had been theretofore created 
and organized under and by virtue of an act of Congress entitled 
‘An act to provide a national curreney secured by a pledge of United 
States bonds and to provide for the circulation and redemption 
thereof,’ approved June third,in the yearof our Lord one thousand 
eight hundred and sixty-four, and which said association was then 
and there necting and carry in Yr ona banking business at the city vl 
| 


New York, in 


' } } ’ ‘ 
the said istrict. under the said act of Coneress and 
’ 


. , j on} salle sa? } , 1 saarter | » 4 i sar | : 
acts amendatory thereof, i, did, wiituliy and unlawfully and with in 
‘ ‘ 4 : Pore } ; ? - ie - a : noon tes } ni 
tent tolnure und defraud C SUI AUSSOCTALION, TISappry al led COli- 

? . ; . } ‘* . + 4 . 
vert to the use, benefit, and advantage Gf a certain copartnership 
. . , - a? ahlee . \ i? ¢ i . OF. on wl ,.% 14” 1} 

COMI} seat of Willian MM. Kildut] and Charles ds. Wallack. then and 
ey a ae nie } - 
there carrylng Ol DUSINess Ubder tne bathe ana style of Pell, 


Wallack and Company, certain moneys and funds then and there 
belng the prey erty of the said associ: iation, to wit. u C Sula of sixty 
thousand doll: irs, In the tnanner and by the means following—that 
is to say, he, the said Peter J. Claassen, being then or there such 
pres dent asa iforesaid, did, without the knowledge and consent of said 
association or its board of directors, age the making by One 


Andrew I. Colsor n, who was then and e the cashier of said asso- 
Clallon, of a cert lh} writing 4 and cls tp noone known ania called 


a cashier’ s chee k, | earing ¢ late the twe Nty-sccona day of January, 
in the year of our Lord one thousand eloh lhaiedred anne reine ‘LV, 
which said check did then and there authorize and direet the said 
association to pay to the order of the said copartnership the sum of 
sixty thousand dollars, although, as he, the sal 1 Peter J. Claassen, 
then and there well knew, the said sum of sixty thousand dollars 
was not then and there on deposit with thesatd association to the credit 
of the s suid coy aurtnership, and was not then and there due and owing 
from said association to the said coparth ership, and the repayment 
thereof to the said association was not th nand there in any way 
secured, and the said copartnership had no manner of right and 
title to the same, and he, the said Peter J. Claassen, then and there 
unlawfully devising and intending that the said copartnership 
should appropriate and convert to its own use the said sum of sixty 
thousand dollars from and out of the moneys and funds of the said 
association, whieh said sum of money was, upon and pursuant to 
the direction chine d authoriz: uth n) COM Lined In said check, thereafter, 
to wit, on the twenty-third day of January, in the year of our Lord 
one thousand ight hundred sama tide ly, pri UV the sald assocha- 
tion from and out of the moneys and funds of the said association 
to the said copartnership, and was thea and ther ———— and 
converted to the use of the Sah prearcide PStily), PrAllist U * peace ol 
the United States and their dignity and contrary to iia form of 
the statute of the said United States in such case made and pro- 
vided. 


sjomme | 16) 1 


od PETER J. CLAASSEN VS. THE UNITED STATES 


38 Twenty-second Count. 


And the jurors aforesaid on their oath aforesaid do further pre- 
sent that Peter J. Claassen, late of the city and county of New York, 
in the district and circuit aforesaid, yeoman, heretofore, to wit, on 
the twenty-second day of January, j in the year of our Lord one 
thousand eight hundred and ninety, at the southern district of New 
York and within the jurisdiction of this court, being then aud there 
an agent of a certain national banking association then and there 
known and designated as the Sixth National Bank of the City of 
New York, which said association had been theretofore created and 
organized under and by virtue of an act of Congress entitled “ An 
act to provide a national curreney secured by a pledge of United 
States bonds and to provide for the cireulation and redemption 
thereof.” approved June third, in the year of our Lord one thousand 
eight hundred and sixty-four, and which said association was then 
and there acting and carrying on a banking business at the City of 
New York, in the said distriet, under the said act of Congress and 
acts amendatory thereof, did, wilfully and unlawfully and with in- 
tent to injure and defraud the said association, misapply and con- 
vert to the use, benefit, and advantage of a certain copartnership 
composed of William M. Wilduff and Charles Ik. Wallack. then and 
there carrying on business under the name and style of Pell, Wal- 
lack & Company, certain moneys and funds then and there being 
the property of the said association, to wit, the sum of sixty a 
dollars, in the manner and by the means following—that is to sa 
he, the said Peter J. Claassen, being then and there such oan 
aus aforesaid, did, without the knowledge and consent of said 
association or its board of directors, procure the making by one 
Andrew E. Colson, who was then and there the cashier of said asso- 
ciation, of a certain writing and check, commonly known and called 
a cashier's check, bearing date the twenty-second day of January, 
in the year of our Lord one thousand eight hundred and ninety, 
Which said check did then and there authorize and direet the said 
association to pay to the order of the said copartnership the sum of 
sixty thousand dollars, although, as he, the said Veter J. Claassen, 
then and there well knew, the said sui of sixty thousand dollars was 
not then and there on deposit with the said association to the eredit of 
the suid copartnership, and was not then and there due and owing 
from said association to said copartnership, and the repayment 
thereof to the said association was not then and there in any way 
secured, and the said copartnership had no manner of right and title 
to the saine, and he, the said Veter J. Claassen, then and there 
unlawfully devising and intending that the said copartnership 
should wo LY. priate and convert to its own use the said sum of sIXtv 
thousand dollars from and out of the moneys and funds of the said 
association, Which said sum of money Was, Upon and pursuant to 
the direction and authorization eontained in said check, thereafter. 
to wit, on the twenty-third day of January, in the year of our Lord 
one thousand cight hundred and ninety, p: id by the said association 
from and out of the moneys and funds of the said association to the 
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said coparimership, and was then and there appropriated and con- 
verted to the use of the said copartnership, against the peace of the 
United States and their dignity and contrary to the form of the 
statute of the said United States in such case made and provided. 


OY Twenty-third Count. 


And the jurors aforesaid on their oath aforesaid do further pre- 
sent that Peter J. Claassen, late of the city and county of New York, 
In the district and cireuit aforesaid, yeoman, heretofore, to wit, on 
the twenty-second day of January, in the vear of our Lord one 
thousand eight hundred and ninety, at the southern district of New 
York and within the jurisdiction of this court, being then and 
there the president of a certain national banking association then 
and there known and designated as the Sixth National Bank 
of the City of New York, which said association had been thereto- 
fore created and organized under and by virtue of an act of Con- 
vress entitled “An act to provide a national currency secured by a 
pledge of United States bonds and to provide for the circulation 
and redemption thereof,” approved June third, in the year of our 
Lord one thousand eight hundred and sixty-four, and which said 
association was then and there acting and carrying on a banking busi- 
ness at the city of New York, in the said district, under the said act of 
Congress and acts amendatory thereof, did, wilfully and unlawfully 
and with intent to injure and defraud the said association, misap- 
ply and convert to the use, benefit, and advantage of a certain co- 
partnership, composed of John Satterlee and James A. Simmons, 
then and there carrying on business under the name and style of 
Jolin Satterlee and Company, certain moneys and funds then and 
there being the property of the said association, to wit, the sum of 
sixty thousand dellars, in the manner and by the means following— 
that is to say, he, the said Peter J. Claassen, being then and there 
such president as aforesaid, did, without the knowledge and consent 
of said association or its board of direetors, procure the making by one 
Andrew E. Colson, who was then and there the cashier of said asseeta- 
tion, of a certain writing and cheek, commonly known and ealled a 
cus’ ier’s check, bearing date the twenty-second day of January, in the 
veur of our Lord one thousand eight hundred and ninety, which said 
check did then and there authorize and direct the said association 
tu pay to the order of the said copartnership the sum of sixty 
thousand dollars, although, as he, the said Peter J. Claassen, then 
und there well knew, the said sum of sixty thousand dollars was 
not then and there on deposit with the said asseciation to the credit 
of the said copartnership, and was not then and there due and 
owing from said association to the said copartnershép, and the 
repayment thereof to the said association was not then and there 
In any way secured, and the said copartnership had no manner of 
right and title to the same, and he, the said Peter J. Claassen, then 
and there unlawfully devising and intending that the said copart- 
nership should appropriate and convert fo Its own Use tn sittel 
um of sixty thousand dollars from and out of the tuoueys aud 
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funds of the said association, which said sum of money was, upon 
and pursuant to the direction and authorization contained in said 
check, thereafter, to wit, on the twenty-third day of January, in the 
year of our Lord one thousand eight hundred and ninety, paid by 
the said association from and out of the moneys and funds of the 
said association to the said copartnersh ip, and was then and there 
appropriated and converted to the use of the said copartnership, 
against the peace of the United States and their dignity and con- 
trary to the form of the statute of the said United States in such 
— made and provided 


40 Twenty- fourth ¢ Count 


And the jurors aforesaid on their oath aforesaid do further  pre- 
sent that Peter J. Claassen, late of the city: a county of New York, 
inthe distriet and circuit aforesaid, yeoman, heretofore, to wit, on 
the twenty-second day of January, in the year of our Lord one 
thousand eight hundred and ninety,at the southern district of New 
York and within the jurisdiction of this eourt, being then and 
there ” agent of a certain national banking association then and 
-y re known and designated as the Sixth National Bank of the City 

f New York, which said association had been theretofore created 
and organized under and by virtue of an act of Congress entitled 
“An act to provide a national currency secured by a pledge of 
United States bonds and to proy ide for the circulation and redemp: 


tion thereof,’ approved June third, in the year of our Lord om 
thousand eight hundred and sixt cout done and which said association 


was then and there acting and earrving on a banking business at 
the city of New York, In the said district, under the said aet of 
Congress and acts amendatory thereof, did, wilfully and unlawfully 
and with intent to injure and defraud the said association, misapply 
and convert to the use, benefit, and advantage of a certain copartner- 
ship composed of John Satterlee and James A. Simmons, then and 
there carrying on business under the nan “ and stvleof John Satter- 
lee and Comat vy, certain monevsand funds then and there being the 
property of the said association, to wit, the sum of sixty thousand dol- 
lars, in the manner and by the means followine—that is to say, he, the 
siti Poter J. liassen, Dore thon ‘nd there sueh Qenet ws aforesaid, 
did, without the knowledge and consent of said association or its 
board of directors, procure the makine by one Andrew E. Colson, 
who was then and there the cashier of said association, of a certain 


writing and check, commonly known and ealled a eashier’s check. 
beartnge date t . belay of Janua in the vear ef our 
Lord Oe Throne 1 ' lied ? j Ag yt ' clpeor ar 

then and there anthor md clireect the said association ta pay. to 
thre order of th saad part rshiip the sum of sixty thonsand dol 
lars, although, as he, the said Peter J. Claassen. then and Shere 
well knew, the said sum of sixty thousand dollars was not then and 
there on deposit with the satd asseeiation to the eredit 2 aac 
copartuership, and was not thes and there due and owine trooten Chae 
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to the said association was not then and there in any way secured, 
and the said copartnership bh: 1 - manner of right and title te the 
same, and he, the said Peter J. Claassen, then and there unlawfully 
devising and intending that ie said copartnership should appre- 
priate and convert to its own use the said sum of sixty thousand 
dollars from and out of the moneys and funds of the said associa- 
tion, which said sum of monev was, upon and pursuant to the di- 
rection and authorization contained in the said check, thereafter, to 
wit, on the twenty-third day of January, in the vear of our Lord 
one thousand eight hundred and ninety, paid by the said association 
from and out of the moneys and funds of the said association to the 
suid copartnership and was then and there appropriated and con- 
verted to the use of the said cop arti rehip, agarust th peace of the 
United States and their dignity and contrary to the form of the stat- 
ute of -the said United States in such case made and provided 


— 


4] Twenty-tiith Count 


\nd the jurors aforesaid on their oath aforesaid do further pre- 
sent that Poter J. Claassen, late of the cily and county of New York, 
in the district and circuit aforesaid, yeoman, heretofore, to wit, on the 
er, day of January, in the yearof our Lord one thousand 

oO it hund: ‘ed and nine ty, at the sou ther hi distri tof New York and 


Fa 
within the jurisdiction of this court, being then and there the presi- 
dent of a certa in) national banking assoelition tien : ina there Known 


and designated as the Sixth National bank of the City of New York, 
which said association had been theretofore created and organized 
underand by virtue of an act of Congress entitled “An aet to pre- 
vide a national curreney secured by a pledge of United States bonds 
and to provide for the circulation and redemption thereof,” approved 


June third, in the vear of our Lord one thousand eight hundred 


and sixty- ‘four, “anid which Sil USssoc iation wasthen and there eetins 
and carrying on a banking business at the city of New York, in tite 
sil district, under the said aet of Congr ss and acts amet latory 
thereof, did, wilfully and unlawfully and with mmtent to injure and 
defraud the said association, uisapply and gonvert to the use. ben 

efit, and advantage of il certain banking corporatl i Then abla Che! 

known and designated as the Lenox [itl bank, which said banking 
corporation had been theretofore created and organized Under and 
by virtue of the laws of the State of Sa York and was then and 
there acting and carrying on a banking business at tl ity of New 
York, in the said district, certain mon ys and funds then and there 
Leing the.property of the said Sixth National Bank of the City of New 
York, LO wit, the sum of two hundred and tht SbbiG clohit 
sundred dollars, in the manner and by tt leans followh this 

Is to say, “that he. the samt dete  f isseh, a nh oresident a 
aforesaid, did, without the knowiedywe and « Sixth 
National Bank QO) th City of New ¥ it Ui) yicdo 
and consent of the board of dit rs lt “1 
to be panic at the New York Clearing llouse 2 had ay 


divers checks and written ore 
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and drawn upon the said Lenox Hill bank by divers persons to the 
jurors aforesaid as yet unknown, and then and there presented for 
payment at the said New York Clearing House Association by 
divers banking corporations then and there being members of the 
suid New York Clearing House Association, a more particular de- 
scription of which said divers banking corporations is to the jurors 
aforesaid as vet unknown, the said sum of two hundred and seven 
thousand eight hundred dollars, he, the said Peter J. Claassen, then 
and there well knowing that the said Sixth Nationai Bank of the City 
of New York was then and there the clearing-house agent of the 
said Lenox Hill bank at the said New York Clearing House Asso- 
ciation, Which said sum so paid as aforesaid, as he, the said Peter J. 
Claassen, then and the e well knew, was in excess of all sams and 
amounts which the said Lenox Ilitl bank was then and’ there en- 
titled to liave paid out of the moneys and funds of the said Sixth 
National Bank of the City of New York, he, the said Peter J. Claas- 
sen, then and there unlawfully, wiekedly and fraudulently devising 
and intending that the said sum of twocshundred and seven thousand 
elght handred dollars should be and the same then and there was 
appropriated and converted to the use, benefit, and advantage of the 
said Lenox [Lill bank, although, as he, the said Peter J. Claassen, 
then and there well knew, the said sum of two hundred and seven 

thousand elolit hundred dollars so paid as aforesaid had not 
42 been deposited and was not then on deposit with the said 

Sixth National Bank of the City of New York by the said 
Lenox [hill bank, and was not then and there due and owing from 
the said Sixth National Benk of the City of New York to the said 
Lenox Till bank, and the repayment thereof to the said Sixth Na- 
tional Bank of the City of New York was not then and there in any 
way secured, and the said Lenox Hill bank had no manner of right 
or title to the same, against the pCauce of the United States and 
therr dignity and contrary to the form of the statute of the said 
United States in such case made and provided. 
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And the jurors aforesaid on their oath aforesaid do further pre: 
sent that Peter J. Claassen, late of the city and county of New York, 
in the district and circuit aforesaid, yeoman, heretofore, to wit, on 
the twenty-fourth day of January, in the vear of our Lord one 
thousand eight hundred and ninety, at the southern distriet of New 
York and within the jurisdiction of this court, being then and there 
anagent of aecrtaia national banking association then and there 
known and «aesignated as the Sixth National Bank of the City of 
New York, which said association had been theretofore created and 
organized under and by virtue of an aet of Congress entitled “An 
act to provide A national CUPTCHCY secured hy il pledge of United 
States bonds and to provide for the cirenlation and redemption 
thereof,” approved June third,in the vear of our Lord one thousand 


— haw ka “dud sixty-four, and whieh suid association was then 
und there acting and carrying on a bankine business at the city of 
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New York, in the said district, under the said aet of Congress and 
acts amendatory thereof, did, wilfully and unlawfully and with in- 
tent to injure and defraud the said association, misapply and eon- 
vert to the use, benefit, and advantage of a certain ba nking corpora. 
tion then and there known and yp eect as the Lenox I[1ill 
bank, which said banking corporation had been theretofore created 
and organized under and by virtue of the laws of the State of New 
York and was then and there acting and carrying on a banking 
business at the city of New York,in the said district, certain moneys 
and funds then and there being the property of the said Sixth 
National Bank of the © ity of New York, to wit, the sum of two hun- 
dred and seven thousand eight hundred dollars, in the manner and 


7 , . . . ‘ ' .s " 
by the Cans following—that Is to Sy, “that he, the said Peter J 
Claassen,as such agent as aforesaid, did, without the knowledge and 


consent of the said Sixth National Bank of the City of New York 
and without the knowledge and consent of the board of directors 
thereof, then and there cause to be paid at the New York Clearing 
llouse Association to and upon divers cheeks and written orders for 
the payment of money made and drawn upon the said Lenox Till 
bank by divers persons to the jurors aforesaid as yet unknown, and 
then and there presented for payment at the said New York Clear- 
ing Ilouse Association by divers banking Prete ms then and 
there being members of the said New York Clearing Llouse Asso- 
ciation, a more particular deseription of which said divers banking 
corporations is to the jurors aforesaid as yet unknown, the said sum 
of two hundred and seven thousand eight hundred dollars, lie, the 
said Peter J. Claassen, then and there well knowtng that the waa 
Sixth National Bank of the City of New York was then and there 
the clearing-house agent of the said Lenox Lill bank at the said 
New York Clearing House Association, which said sum so paid 

aforesaid, as he, the said Peter J. Claassen, then and there well knew, 
was in excess of all sums and amounts which the said Lenox Ifill 
bank was then and there entitled to have paid out of the moneys 
and funds of the said Sixth National Bank of the City of New York, 
he, the said Peter J. Claassen, then and there uniawtully, wickedly, 
and fraudulently devising and intending that the said sum of two 
hundred and seven thousand eight hundred dollars should be and 
the same then and there was appropriated aud converted to the use, 
benefit, and advantage of the said Lenox [il bank, althy ugh, as 
he, the said Peter J. Claassen, then and there well knew, the salad 


suin of two hundred and seven thousand cight hundred dollars, 
paid as aforesaid, had not been deposited and was not soe 
lj Ol} deposit with the sitid Sixth Nationa: i} nk OL thie ¢ ty a] 


New York by the said Lenox Hill bank, and was not then 
and there due and owing from the said Sixth National Bank of the 
City of New York to the said Lenox Hill bank, and the repayment 
thereof to the said Sixth National Bank of the City ol! New York 
Was not then and there in any way secured, and the said Lenox Till 
bank had no manner of right or ttle to the same, against the peace 
of the United States and their dignity and contrary to the form of 
the statute of the said United States in such case made and = pro- 


vided. 
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I) fivent j af renthi (nul. 


And the turers aforesaid on their oath aforesaid do further pre- 


' ; 


sent that Peter J. Claassen. late of the eitv and county of New York, 


: . 
Li} thy GQISiPrict fad ClVCUT aforesaid, Veomnan, neretotore, Lo Wit, on 


‘ + i i _*% > . ] 7 ‘% . yt : . 

the twentv-fou of January.in the yvearoft our Lord one thou- 
j } ? } r ~ ° j ' . . ? mr — a4 rr “ 

subd ©] Hundred and ninety, at the se uthern district of New 


York and within the jurisdiction of this court, beine then and there 
the president of a certain national banking association then and there 
KHOW al | slvbaled as the Sixth National Bank ol the City ot 
New York, which said association had been theretofore created and 
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New York, in the said distriet, under the said act of Congress and 
unendatory tl i, did, wilfully and unlawfully and with in- 

tent to lujure and actraud the said association, misapply and COll- 
vert to Lie use, benctit,and advantage of a certain banking corpora- 
ton then and there known and designated as the Lenox Hill 
bank, Which satd banking corporation had been theretofore created 
ind Or@unized nder ana by virtue of the i:LWws of the State of New 
| id there acting and carrying Ol at banking 
business at thecity of New York,in the said distriet, certain Moneys 
| | perty of the said Sixth 
National Bank of the City of New York, to wit, the sum of two hun- 


)| 
17 
ik 


lred and seve! ousand eieht hundred dollars,in the manner and 
yy the means following—that is to say, that he, the said Peter J 
Clauss s such president as aforesaid, did, without the knowledge 
and consentof the said Sixth National Bank of the City of New 


York stlidd Witihod Liiec knowledge anid Consens of the board Ol di- 
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and seven thousand crebt hundred dollars in exeess of all suins and 
amounts which the said Lenox Tlill bank was taen and there en- 
titled to draw and to lave paid out of the moneys and funds of the 
suldd Suxth National bauk ot the City of New York, he, the said Peter 
J. Claassen, then and there unlawfully, wickedly, and fraudulentiy 
devising and | itthesaid sum of two hundred and seven 
thousand clelit hiune loliars should be and the same then and 
there Was appropriated and converted to the use, benefit, and ad- 
Vantage of the s: Lo (hill bank,although,as be, the said Peter 
J. Claassen. theu and veil knew, the said sum of two hundred 
gnd seven thousand ereh tidred dollars so paid as aforesaid had 


Hot beeh GAepostiled ale tL LiVe@hh On MCPosil Wibi thie said Sixth 
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bank and was not then and there due and owing by and from the 
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Hill bank, and the repayment thereof to the said Sixth National 
Bank of the City ef New York was not then and there in ay Way 
secured, and the said Lenox Hill bank had no manner of rivht atid 
title to the same, against the peace of the United States and their 
dignity and contrary to the form of the statute of the said United 
States in such case made and provided. 


AG Twenty-cighth Count 


And the jurors aforesaid on their oath aforesaid do further pre- 
sent that Peter J. Claassen, late of the city and county of New York, 
1) the distriet and circuit aforesaid, VYoomal, heretofore. Lo wit, ti 
he twenty-fourth day of January, in the year of our Lord one thou- 
sand eight hundred and ninety, at the southern distriet of New 
York and within the jurisdiction of this COUrt, bere then ane there 
the agent of a certain national banking association then and 
there known and designated as the Sixth National Bank of the City 
of New York, which said association had been theretofore created 
and organized under and by virtue of an act of Congress entitled 
“An act to provide a national currency secured by a pledge of United 
States bonds and to provide for the circulation and redemption 
thereof,” approved June third,in the yearof our Lord one thousand 
eight hundred and sixty- four, and which said association was then 
and there acting and carrying on a banking business at the eity of 
New York, in the said district, under the said act of Congress and 
acts amendatory thereof, did, wilfully and unlawfully and with in- 
tent to injure and defraud the said association, misapply and con- 
vert to the use, benefit, and advantage of a certain banking corpora- 


tion then and there known and designated as the Lenox Hill bank, 


which said banking corporation had been theretofore created and 
organized under and by virtue of the laws of the Stateof New York 
and was then and there acting and carrying on a banking business 
at the city of New York, in the said district, certain moneys and 
funds then and there being the property of the said Sixth National 
bank of the city of New York, to wit, the sum of two hundred and 
seven thousand eight hundred dollars, in the manner and by the 
means following—that is to say, that he, the satd Peter J. Claassen, 
as such agent as aforesaid, did, without the knowledge and consent 
of said Sixth National Bank of the City of New York and without 
the knowledge and consent of the board of directors thereof, then 
and there cause to be paid for the use and on account of the said 
Lenox Hill bank upon certain checks and written orders for the 
payment of money the said sum of two hundred and seven thousand 
eight hundred do!lars in excess of ail sums and amounts which the 
sald Lenox [hill bank was the n and there entitled to draw and = to 
have paid out of the moneys and funds of the said Sixth Nations) 
Bank of the City of New York, he, the said Peter J. Claassen, then 
and there unlawfully, wickedly, and fraudulently devising and in- 
tending that the said sum of two iindred and seven thousand 
eight hundred doliars should be, and the same then and there was, 
appropriated and converted to the use, benefit, and advantage of the 
6—]10) 
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said Lenox Hill bank, although, as he, the said Peter J. Claassen, 
thon and there well knew, the said sum of two hundred and seven 
thousand cight hundred dollars so paid as aforesaid had not been 
deposited aud was not then on deposit with the said Sixth Na- 
tional Bank of the City of New York by the said Lenox Hill bank, 
aid Was not then and there due and owing by and from the said 
sixth National bank of the City of New York to the said Lenox 
[hill bank, and the repray iment thereof to the said Sixth National 


Baik of the City of New York was not then and there In any way 
lithe said Lenox Pill bank bad no manner of right and 


SCUCULTCU, alld Li ida 
title to tie sale, avitlist the peace of the United States and their 
Cigiity hia colilrary to the form of the statute of the said United 


Sblibes iL suc Cuse ude ahd provided. 


Ly / ti nty-ninth ( oune. 


\nd the jurors atoresaid on their oath aforesaid do further pre- 
Claassen, late of the city and county of New York, 
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ln the district aad cireuit aforesaid, yeoman, heretofore, to wit, on 
Lic twenty-fourth Lay Oi January, in the year of our Lord one 

; ' ’ ' . - : , AY cee 
WOUsanG eigib hundred ana hinety, at the southern district of New 


| Within the jurisdiction of this court, being then and there 


York and 
he presidentof a certain national banking association then and there 
and designated as the Sixth National Bank of the City of 
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property of the said national banking association, aud was tot ti 
and there due and owtny trom the. 
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said national banking association was wot them aud there in any 
wav secured, and the said Lenox Thith bank bad to daaiaiuer of right 
and title to the same, he, the said Peter J. Claassen, thou and ther 
unlawfully devising and intending that the said Loxox thill bak 
should appropriate and convert to its owl Use the said sui of two 
hundred and seven thousand eight hubedred dal fhoiii Ubi 
moneys and funds of the said national banking a ation, Whiel 
said sum of money was, Upon aid pursuant to the direction aud 
authorization of him, the suid Peter J. Claassen, thereafter, to 
1) thie cwemny fifth day of January, bid Ulac year © ur Lore 
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York llacl Within the irisaic tioth of this eourt, he, the said Peter § 
ASSOC, bn ig then and there au decir of a certam national bank- 


Cla 


Lhi 


; 
‘ 


| 

To mf: 
rao Oe 
Cul 


‘i 7 
i 
‘ 
4 
— 
sca 
'\ 
. 
' 
, 
‘ 
’ 
é 


& ‘ 
’ 
ie) 

4 

‘ 

‘ 

; 

i i' 


} 


assoclition then ‘tial Liiere known ania designated iis the Sixth 
National Bank of the City of New York. which said assoeiation had 
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re created and organized under and by virtue of an 
it! to provide a national curreney se- 
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redemption thereof,” approved June third, in the vear 
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were onthe partof lim, the said Peter J. Claas- 


! ) . .* . sc 
feirauda the salad adssoechiwwuon ana certall persons 
’ } } >. } sy 4 P , } an a ° 
74 as Vet UNANOWL, Caietd, \ IbiOUL Lie QULILOPILS 
en : . : 
s he saliad SSOCTULION, IAN tk ck Ce Ullal 
a A } ‘ i Is »\ La =il i] 64S) aau a 
. 5 VuUs ss illldd Libehh alia mre ALLOW 
— i] 
VU iiv-cight, a certain entry upon tie 
ne 
‘ ed v-two, under the title “ Lenox Hill 


; 1) .% . >  . an | 
- ) sLiad | Ce, ad Certalh @hnery 1} 1g 
, : eae > ] j 8 } 
4 y - tii L i. . oe Jitil ‘ as Re | ‘. 1}. sy UU 
} ) oe i or ] 
1} y.< iS cioresiticak Made Wb Salad VOUK then and 
x } ’ , , 7" . ’ 
. ; r fs ; 1% ‘ ) si ? +e 
SOW ana dld th substanee ana ellect Thnalcate 
| i] » | a. | “ 
| LCNOX Ii llik, Lhiechn and there being a 
; * ’ , . ’ 
} ane Liz tied \ suilly Utia l ilt auWws | Lile 
ty " . } . Ria a } : : 1 s? , 
LOinr ae Urviby Ola DabKine DuUsthess In tae CILy 
LISLE iOresald, Dad theh aha there leposited 
, SiN GI Ni vl i MmLili Ltial Vils Like hh and 
i\ ; i j li iil ri eet Mrighevs Ullads, 


' “= | ' 
i fii ‘ ene hIUNRS ; ! Lidl i[XUil 
, 
= w=, ' ray Piva ' r? 
» ’ ‘4 ae ‘ } WU Pidi ire ‘ i sf \ sa 
, 
" t iy ’ + } ? 
wind ‘ ee. ‘ i , iitJvts i<? sill ‘ iprol 
’ ’ ; ’ ’ 
“= co ict if sak ‘ i si) 
' | i iv? 
iis s, tha stick SUTIN 
~ ’ | ; iz ’ ' ? } 
| Po i i bud baced Cat is veto ii v A 
\ i | ~ | sf f°) if tay?) 
> ‘ ite i ‘ cl i s vi La 
, | | 
<. ; } 1 yi ‘ ] ’ 
. i { ; ao ‘Fea A bit yc ‘ Vi J lot 
i ¥ re | i Pad I . i! , \ “y 
’ ‘ ‘ 
. <a i I ‘ (| ‘ re 
‘ i 
x 
~ ‘ " i i ] ‘ \ (oi 
: ’ , 
2 . cA j } Tt Sele) tT. ‘ l 
’ , 
; ’ , ; 
4 ‘I : ‘ >i t 2 : 
; 
Vas itiv\ i 5 Ww “ea * 
> 
4 i i ; 'y t,t i 


Pek oe T ‘ i i ' . ‘ rial \ ij Vey York, 10 


PETER J. CLAASSEN Vs. THE UNITED STATES li 


the district and circuit aforesaid, yeoman, heretofore, to wit, on the 
twenty-fourth day of January, in the year of our Lord one thousand 
eight hundred and ninety, at the southern district of New York 
and within the jurisdiction of this court, he, the said Veter J. Claas 
sen, ocing then and there the president of a certain national bank 
ing association then and there known and di Shee thcale das the Sixth 
National Bank of the City of New York, which said association had 
been theretofore created and — under aud by Virltie Of an 
act of Congress entitled “An aet to provir dea tational curr Hey se 
cured by a ‘pledge of United States bonds and to provide for the cir 
culation and redemption thereol,” approved June third 

of our Lord one thousand eight hundred and sixty-four, and whieh 
sald association was then and there acting aud carrying on a bank 
ing business at the city of New York, in said district, vider the said 
act of Congress and acts amendatory thereof, uniawt Lil and with the 
intent then and there on the part Of lhitn, the said Veter J. Claasse lh, 
to deceive any agent who might be thereatte chpeprotbived by thie 
Comptrolier of the Currency to cxamuine the aflauirs of the said asso- 
ciation, did, without the authority of the board of direetors of th 
said association, make in a certain bouk then and there belonging 
to and in use by the said association In transacting its said banking 
business and then and there known as Ledger L to Z, Number 
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Twenty-cight, a certalp entry Upoa! Lia ji j ‘ . i i fi rigtri be - 7 
fifty-two, under the title ” Len \ fii! sscliih «4 i ' bye ere dit 


side of said title, a certain entry in the words a eures following 
that is to Say, Jan. 24, 1SYVU, S2U07,S00, and | suld @atrv so as 
aforesaid made In sald book then ab j thie) Prported tg sliow 

did in substance and effect indicate and declare that the said Lenox 
Hill bank, then and there being a banking corpot rraiized and 
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Do Thirty-fourth Count. 


And the jurors aforesaid on their oath aforesaid do further pre- 
sent that Peter J. Claassen, late of the city andcounty of New York, 
in the distriet and cireuit aforesaid, yeoman, heretofore, to wit, on 
the twenty-fourth day of January, in the year of our Lord one 
thousand eight hundred and ninety, at the southern district of New 
York and within the jurisdiction of this court, he, the said Peter 
J. Claassen, being then and there an agent of a certain national 
banking association then and there known and designated as the 
Sixth National Bank of the City of New York, which said associa- 
tion had been theretofore created and organized under and by virtue 
of an act of Congress entitled “An act to provide a national currency 
secured by a pledye of United States bonds and to provide for tie 
circulation and redemption thereof,” approved June third, in the 
year of our Lord one thousand ele lit hundred and sixty-four, and 
Which said association was then and there acting and carrying ona 
banking business at the city of New York, in said district, under 
the said act of Congress and acts amendatory thereof, unlawfully 
and with the intent then and there on. the part of him, the said 
Peter J. Claassen, to deceive any agent who might be thereafter ap- 
pointed by the Comptroller of the Currency to examine the affairs 
of the said association, did, without the authority of the board of 
directors of the said association, make in a certain book then and 
there belonging to and in use by the said association in trans- 
acting itssaid banking businessand then and there known as Ledger 
LtoZ, Number Twenty-eight, a certain entry upon the folios of said 
book numbered fifty-two, under the title “ Lenox Hill bank” and 
upon the credit side of said title, a certain entry in the words and 
figures following—that Is to say, Jan’y 24, L890, 3207,S00, and which 
said entry so as aforesaid made in said book then and there pur- 
ported to show and did in substance and elfeet indicate and declare 
that the said Lenox Hil! bank, then and there being a banking cor- 
poration organized and existing under the laws of the State of New 
ork and carrying on a banking business in the city of New York, 
In the district aforesaid, had then and there deposited and placed 
With the said Sixth National bank and was then and there entitled 
to draw and have paid out of the moneys, funds, and credits of the 
sald Sixth National Bank of the City of New York and to be then 
and there credited on the books of the said Sixth National bank 
aid sum of two hundred and seven thousand eight 

ars; and the jurors aforesaid upon their oaths 

aforesaid do further present that the said entry so made as 
aforesaid was then and there false in this, that the said sum of two 
hundred and seven thousand eight hundred dollars was not in faet 
then and there deposited and placed with the said association by 
the said Lenox hilt bank and the said Lenox Lill bank was not 
then and there entitled to draw and have pari out of the Moneys, 
funds, and credits of the said association and to be then and there 
credited on the books of the Sixth National Bank of the City of 
New York with the said sui, as he, the said Veter J. Claassen, then 
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and there well knew, against the peace of the United States and 
their dignity and contrary to the form of the statute of the said 
United States in such case made and provided. 


57 Thirty-fifth Couat. 


And the jurors aforesaid on their oath aforesaid do further pre 
sent that Peter J. Claassen, late of the city and county of New York, 
In the district and cireuit aforesaid, yeoman, heretofore, to wit, on the 
twenty-seventh day of January, in the year of our Lord one thousand 
eight hundred and ninety, at the southern district of New York and 
within the Jurisdiction of this court, being then and there the presi- 
dent of a certain national banking association then and there known 
and designated as the Sixth National Bank of the Cily of New York, 
Which said association had been theretofore created and organized 
under and by Virtue of an act of Congress entitled “An aet to pro- 
vide a national currency secured by a pledge of United States bonds 
and to provide lor the circulation and redemption thereof,” approved 
June third, in the year of our Lord one thousand eight hundred 
and sixty-four, and which said association was then and there acting 
and carrying on a banking business at the city of New York, in tie 
said district, under the said act of Congress and acts amendatory 
thereof, did, wilfully and unlawfully and with intent to injure and 
defraud the said association, misapply and convert to the use, ben- 
efit, and advantage of himself, the said Peter J. Claassen, and one 
James A. Simmons certain moneys and funds then and there 
being the property of the said association, to wit, the sum of six lun- 
dred and fifty-three thousand five hundred dollars, in the manner 
and by the means following—that Is to say, that he, the said Peter 
J. Claassen, being then and there such president as aforesaid, did, 
Without the knowledge and consentof the suid association and with- 
out the knowledge and consent of its board of directors, cause to be 
paid to the said Jamies A. Simmons out of the moneys and funds 
then and there belonging to and the property of the said association 
the said sum of six hundred and fifty-three thousand five hundred 
dollars to enable the said James A. Simmons to pay lor one thon- 
sand and five and one-half shares of the capital stock of the said as- 
sociation, Which said shares of stock had been theretofore purchased 
by the said James .\. Simmons froma one Charles Il. Leland for the 
use, benelit, and advantage of the said Veter J. Claassen and the seid 
James A. Simmons, as he, the said eter J. Claassen, then and there 
well knew, which said shares of stock were at the time of such pur 
chase by the said James A. Simmons as aforesaid represented upon 
the books of the said association to be and were thie property of the 
suid Charles H. Leland, he, the said Peter J. Claassen, then and 
there, Lo Wit, on the twenty-seventh dav of January, in the vear of 
our Lord one thousand eight hundred and ninety, well knowing 
that the said sum of six hundred and fifty-three thousand five hun- 
dred dollars was not then and there on deposit with the said asso- 
clation to the credit of him, the said James A. Simmons, and was 
not then and there due and owing from the said association to the 
711) 
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said James A. Simmons, and the repayment thereof to the said as- 
sociation was not then and there in any way secured, and the said 
James A. Simmons had no manner of right and title to the same, 
against the peace of the United States and their dignity and con- 
trary to the form of the statute of the said United States in such 
case made and provided. 


58 Thirty-sixth Count. 


And the jurors aforesaid on their oath aforesaid do further pre- 
sent that Peter J. Claassen, late of the city and county of New York, 
ithe district and cireuit aforesaid, yeoman, heretofore, to wit, on 
the twenty-seventh day of January, in the year of our Lord one 
thousand eight hundred and ninety, at the southern district of New 
York aud within the jurisdiction of this court, being then and 
there an agent of a certain national banking association then and 
there known and designated as the Sixth National Bank of the City 
of New York, which said association had been theretofore created 
and organized under and by virtue of an act of Congress entitled 
“An act to provide a national currency secured by a pledge of 
United States bonds and to provide for the circalation and redemp- 
tion thereof,” approved June third,in the year of our Lord one 
thousand eight hundred and sixty-four, and which said association 
was then and there acting and carrying on a banking business at 
the city of New York, in the said district, under the said act of 
Congress and acts amendatory thereof, did, wilfully and unlawtully 
and with intent to injure and defraud the said association, misapply 
and convert to the use, benefit, and advantage of himself, the said 
Peter J. Claassen, and one James A. Simmons certain moneys and 
funds then and there being the property of the said association, 
to wit, the sum of six hundred and fifty-three thousand five hundred 
dollars, in the manner and by the means following—that is to say, 
that he, the said Peter J. Claassen, being then and there such agent 
as aforesaid, did, without the knowledge and consent of the said 
association and without the knowledge and consent of its board of 
directors, cause to be paid to the said James A. Simmons out of the 
moneys and funds then and there belonging to and the property 
of the said association the said sum of six hundred and fifty-three 
thousand five hundred dollars to enable the said James A. Simmons 
to pay for one thousand and five and one-half shares of the capital 
stock of the said association, which said shares of stock had been 
theretofore purchased by the said James A. Simmons from one 
Charles IL. Leland for the use, benefit, and advantage of the said 
Peter J. Claassen and the said James A. Simmons, as he, the said 
Peter J. Claassen, then and there well knew, which said shares of 
stock were at the time of such purchase by the said James A. Sim- 
mons as aforesaid represented upon the books of the said associa- 
tion to be and were the property of the said Charles LL. Leland, he, 
the said Peter J. Claassen, then and there, to wit, on the twenty- 
seventh day of January, in the year of our Lord one thousand eight 
hundred and ninety, well knowing that the said sum of six hundred 
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and fifty-three thousand five hundred dollars was not then and there 
on deposit with the sald association to the credit of him. the said 
James A. Stritn tis, and was not then and there due and owing from 
sald association to the said James A. Simmons, and the repayment 
thereof to the said association was not then and there in any way 
secured, and the said James A. Simmons h: : l no manner of rieht 
and title to the same, against the peace of the United States and their 
dignity and contrary to the form of the statute of the said United 
States in such case made and provided. 


59 Thirty-seventh Count. 


\nd the Jurors aforesaid on their oath aforesaid do further pre- 
sent that Peter J. Claassen, tate of the citv and eounty of New York, 
in the district and circuit aforesaid, yeoman, heretofore, to wit, on 
the twenty-seventh day of January, in the ye: arof our Lord one thou- 
sand eight hundred and ninety, at the southern district of New 
York and within the jurisdiction of this court, being then and there 
the president of a certain national banking association then and there 
known and designated as the Sixth National Bank of the City of 
New York, which said association had been theretofore created and 
organized under and by virtue of an act of Congress entitled “ An 
act to provide a national currency secured by a pledge of United 
States bonds and to provide for the circulation and redemption 
thereof,” approved June third, in the year of our Lord one thousand 
eight hundred and sixty- four, and which said association was then 
and there acting and carrying on a banking business at the city of 
New York, in the said distriet, under the said aet of Congress anil 
acts amendatory thereof, did, wilfally and unlawfully and witli in- 
tent to injure and defraud the said association, in’sapply and con 
vert to the use, benefit, and advantage of one James A. Sitnmons 
certain moneys and funds then and there being the property of the 
said association, to wit, the sum of six hundred and fifty-three thon- 
sand five hundred dollars, in the manner and by the means follow- 
ing—that is to say, that he, the said Peter J. Claassen, being then 
and there such president as aforesaid, did, without the knowledge 
and consent of the said association and without the knowledge and 
consent of its board of directors, cause to be reital to the said James 
A. Simmons out of the moneys and funds then and there belonging 
to and the prope rty of the Ss tid isSsoc hath mm the sard sum of stx hun- 
dred and fifty-three thousand five hundred dollars to reimburse the 
said James A. Simmons fer the paviment theretofore made by the 
said James A. Simmons to one Charles IL. Leland of the sum of six 
hundred and fiftv-three thousand five hundred dollars in the pur: 
chase by him, the said James A. Simmons, from the said CI rrles UH. 
Leland of one thousand and five and one half shares o rat eapits 
stock of the said association for the use, benefit, and ast of 
the said Peter J. Claassen and the said James A. Simanons, as 
the said Peter J. Claassen, then and there well knew, which satd 
shares of stock were at the time of their purciiaise as aforesctd ropre 
sented upon the books of said association to be and were the prop 
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erty of the said Charles IH. Leland, he, the said Peter J. Claassen, 
then and there, to wit, on the twenty-seventh day of January, in the 
year of our Lord one thousand eight hundred and ninety, well know- 
ing that the said sum of six hundred and fifty-three thousand five 
hundred dollars was not then and thereon deposit with the said as- 
sociation to the credit of lim, the said James A. Simmons, and was 
not then and there due and owing from the said association to the 
said James A. Simmons, and the payment thereof to the said associ- 
ation was not then and there inany way secured, and the said James 
A. Simmons had no manner of right and title to the same, against 
the peace of the United States and their dignity and contrary to the 
form of the statute of the said United States in such case made and 
provided, 


GO Thirty-cighth Count. 


And the jurors aforesaid on their oath aforesaid do further pre- 
sent that Peter J. Claassen, late of the city and county of New York, 
in the district and circuit aforesaid, yeoman, heretofore, to wit, on 
the twenty-seventh day of January, in the vear of our Lord one 
thousand eight hundred and ninety,at the southern district of New 
York and within the jurisdiction of this court, being then and there 
the agent of a certain national banking association then and there 
known and designated as the Sixth National Bank of the City of 
New York, which said association had been theretofore ereated and 
organized under and by virtue of an act of Congress entitled “An 
act to provide a national currency secured by a pledge of United 
States bonds and to provide for the cireuiation and redemption 
thereof,” approved June third, in the year of our Lord one thousand 
eight hundred and sixty-four, and which said association was then 
and there acting and carrying on a banking business at the city of 
New York, in the said district, under the said act of Congress and 
acts amendatory thereof, did, wilfully and unlawfully and with in- 
tent to injure and defraud the said association, misapply and con- 
vert to the use, benefit, and advantage of one James A. Simmons 
certain moneys and funds then and there being the property of the 
sald association, to wit, the sam of six hundred and fifty-three theu- 
sand five hundred dollars, in the manner and by the means follow- 
Ing—that is to say, that he, the said Peter J. Claassen, being then 
and there such agent as aforesaid, did, without the knowledge and 
consent of the said association and without the knowledge and con- 
sent of its board of directors, cause to be paid to the said James A. 
Simmons out of the moneys and funds then and there belonging 
to and the property of the said association the said sum of six hun- 
dred and fitty-three thousand tive hundred dollars to reimburse the 
said James .\. Simmons for the payment theretofore made by the 
sald James A. Simmons to one Charles H. Leland of the sum of six 
hundred and fifty-three thousand five hundred dollars in the pur- 
chase by him, the said James A. Simmons, from the said Charles #1. 
Leland of one thousand and five and one-half shares of the capital 
stock of the said association for the use, benefit, and advantage of 
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the said Peter J. Claassen and the said James A. Simmons, as he, the 
sald Peter J. Claassen, then and there well knew, which said shares 
of stock were at the time of their purchase as aforesaid represented 
upon the books of said association to be and were the property of 
the said Charles I]. Leland, he, the said Peter J. Claassen, then and 
there, to wit, on the twenty-seventh dav of January, in the year of 
our Lord one thousand eight liuandred and ninety, well knowing 
that the said sum of six hundred and fifty-three thousand five hun- 
dred dollars was not then and there on deposit with the said asso- 
ciation to the credit of him, the said James A. Simmons, and was 
not then and there due and owing from the said association to the 
said James A. Simmons, and the paymeut thereof to the said asso- 
clation was not then and there in any way secured, and the said 
James A. Simmons had no manner of right and title to the same, 
against the peace of the United States and their dignity and contrary 
to the form of the statute of the said United States in such case made 
and provided. 


61 Thirty-ninth Count. 


And the jurors aforesaid on their oath aferesaid do further pre- 
sent that Peter J. Claassen, late of the city and eounty of New York, 
In the district and cireuit aforesaid, veoman, heretofore, to wit, on 
the twenty-second day of January, in the vear of our Lord one thou- 
sand eight hundred and ninety,at the southern district of New 
York and within the jurisdietion of this court, being then and there 
the president of a certain national banking association then and 
there known and designated as the Sixth National Bank of the 
City of New York, which said association had been therefotore 
created and organized under and by virtue of an act of Congress 
entitled “An act to provide a national curreney seeured by a 
pledge of United States bonds and to provide for the cireula- 
tion and redemption thereof,” approved June third. in the vear 
of our Lord one thousand eight hundred and. sixty-four, and 
which said association was then and there acting and carrying 
ona banking business at the city of New York, in said district, 
under the said act of Congress and acts amendatory thereof, did, 
wilfully and unlawfully and with intent to injure and defraud the 
said association, misapply and convert to the use, benefit, and ad- 
rantage of one James A. Simmons certain moneys and funds then 
and there being the property of the said association, to wit, the sum 
of sixtv thousand dollars, in the manner and by the means follow- 
ing—that is to say, that he, the said Peter J. Claassen, being then 
and there such president as aforesaid, did, without the knowledge 
nnd consent of the said association and without the knowledge and 
consent of its board of directors, eanse to be paid to the said James 
A. Simmons out of the moneys and funds then and there belonging 
to and the property of the said association the said sum of sixty 
thousand dollars to reimburse the said James A. Simmons for the 
payment theretofore made by the said James A. Simmons to one 
Charles Il. Leland of the sum of sixty thousand dollars in the pur- 
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chase by him, the said James A. Simmons, from the said Charles IT. 
Leland of one thousand and five and one-half shares of the capital 
stock of the said association for the use, benefit, and advantage of 
the said Peter J. Claassen and the said James A. Simmons, as he, the 
said Peter J. Claassen, then and there well knew, which said shares 
of stock were at the time of their purchase as aforesaid represented 
upon the books of said association to be and were the property of 
the said Charles Hl. Leland, he, the said Peter J: Claassen, then and 
there, to wit, on the twenty-second day of January, in the year of 
our Lord one thousand eight hundred and ninety, well knowing 
that the said sum of sixty thousand dollars was not then and there 
on deposit with the said association to the eredit of him, the said 
James A. Simmons, and was not then and there due and owing from 
the said association tothe said James A. Simmons, and the payment 
thereof to the said association was not then and there in any way 
secured, and the said James A. Sinmons had no manner of right 
and title to the same, against the peace of the United States and 
their dignity and contrary to the form of the statute of the said 
United States in such case made and provided. 


62 Forticth Count. 


And the jurors aforesaid on their oath aforesaid do further pre- 
sent that Peter J. Claassen, late of the city and county of New York, 
in the district and circuit: aforesaid, yeoman, heretofore, to wit, on 
the twenty-second day of January,in the year of our Lord one thou- 
sand cight hundred and ninety, at the southern district of New 
York and within the jurisdiction of this court, being then and there 
an agent of a certain national banking association then and there 
known and designated as the Sixth National Bank of the City of 
New York, which said association had been theretofore created and 
organized under and by virtue of an aet of Congress entitled “An 
act to provide a national currency secured by a pledge of United 
States bonds and to provide for the circulation and = redemp- 
tion thereof,” approved June third, in the year of our Lord one 
thousand eight hundred and sixty-four, and which said association 
was then and there acting and carrying on a banking business at 
the city of New York, in the said distriet, under the said act of 
Congress and acts amendatory thereof, did, wilfully and unlawfully 
and with intent to injare and defraud the said association, misapply 
and convert to the use, benefit, and advantage of one James A. 
Simmons certain moneys and funds then and there being the 
property of the said association, to wit, the sum of sixty thousand 
dollars, in the manner and by the means following—that isto say, 

that he, the said Peter J. Claassen, being then and there sueh 
(3 agent as aforesaid, did, without the knowledge and consent 

of the said association and without the knowledge and con- 
sent of its board of directors, cause to be pat to the said James A. 
Simmons, out of the moneys and fundsthen and there belonging to 
and the property of the said association, the said sum of sixty 
thousand dollars to reimburse the said James A. Simmons for the 
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payment theretofore made by the said James A. Simmons to one 
Charles H. Leland of the sum of sixty thousand dollars in the pur- 
chase by him, the said James A. Simmons, from the said Charles 
H. Leland of one thousand and five and one-half shares of the 
‘apital stock of the said association for the use, benefit, and ad- 
vantage of the said Peter J. Claassen and the said James A. Sim- 
mons, as he, the said Peter J. Claassen, then and there well knew, 
which said shares of stock were at the time of their purchase as 
aforesaid represented upon the books of said association to be and 
were the property of the said Charles TH. Leland, he, the said Peter 
J. Claassen, then and there, to wit, on the twenty-second day of 
January, in the year of our Lord one thousand eight hundred and 
ninety, well knowing that the said sum of sixty thousand dollars 
Was not then and there on deposit with the said association to the 
credit of him, the said James A. Simmons, and was not then and 
there due and owing from the said association to the said James A. 
Simmons, and the payment thereof to the said association was not 
then and there in any way secured, and the said James A. Sim- 
mons had no manner of right and title to the same, against the 
peace of the United States and their dignity and contrary to the 
form of the statute of the said United States in such case made and 
provided. 


64 Forty-first Count. 


And the jurors aforesaid on their oath aforesaid do further pre- 
sent that Peter J. Claassen, late of the city and county of New York, 
in the district and ecireull nforesald, Veomnan, heretofore, Lo Wit, On 
the twenty-second day of January, in the year of our Lord one thou- 
sand eight hundred and ninety, at the southern district of New 
York and within the jurisdiction of this court, being then and there 
the president of a certain national banking aussoclaition then and there 
known and designated as the Sixth Nattonal Bank of tho City of 
New York, which said association had been theretofore created and 
organized under and by virtue of an act of Congress entitled “ An 
act to provide a national curreney secured by a pledge of United 
States bonds and to provide for the circulation and redemption 
thereof,” approved June third,in the year of our Lord one thousand 
eight iundred and sixty-four, and which said association was then 
and there acting and carrying on a banking business at the city of 
New York, in the said district, under the said act of Congress and 
acts amendatory thereof, did, wilfully and unlawtally and with 
intent to injure and defraud the said association, misapply and 
convert to the use, benefit, and advantage of himself, the said Peter 
J. Claassen, and one James A. Simmons certain moneys and funds 
then and there being the property of the said association, to wit, 
the sum of sixty thousand dollars, in the manner and by the means 
following—that is to say, that he, the said Peter J. Claassen, being 

then and there such president as aforesaid, did, without the 
65 knowledge and consent of the said assuciation aud without 
the knowledge and consent of its board of directors, cause to 
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be paid to the said James A. Simmons, out of the moneys and funds 
then and there belonging to and the property of the said association, 
the said sum of sixty thousand dollars to enable the said James A. 
Simmons to pay for one thousand and five and one-half shares of the 
‘apital stock of the said association, which said shares of stock had 
been theretofore purchased by the said James A. Simmons from one 
Charles H. Leland for the use, benefit, and advantage of the said 
Peter J. Claassen and the said James A. Simmons, as he, the said 
Peter J. Claassen, then and there well knew, which said shares of 
stock were at the time of such purchase by the said James A. Sim- 
mons as aforesaid represented upon the books of the said association 
to be and were the property of the said Charles H. Leland, he, the 
said Peter J. Claassen, then and there, to wit, on the twenty-second 
day of January, in the year of our Lord one thousand eight hun- 
dred and ninety, weil knowing that the said sum of sixty thousand 
dollars was not then and there on deposit with the said association 
to the credit of him, the said James A. Simmons, and was not then 
and there due and owing from the said association to the said James 
A. Simmons, and the repayment thereof to the said association was 
not then and there in any way secured, and the said James A. Sim- 
mons had no manner of right and title to the same, against the 
peace of the United States and their dignity and contrary to the form 
of the statute of the said United States in such case made and pro- 
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66 Forty-second Count. 


And the jurors aforesaid on their oath aforesaid do further pre- 
sent that Peter J. Claassen, late of the city and county of New York, 
in the district and circuit aforesaid, yeoman, heretofore, to wit, ou 
the twenty-second day of January, in the year of our Lord one thou- 
sand eight hundred and ninety, at the southern district of New 
York and within the jurisdiction of this court, being then and there 
an agent of a certain national banking association then and 
there known and designated as the Sixth National Ban of the City 
of New York, which said association had been theretofore created 
and organized under and by virtue of an act of Congress entitled 
“An act to provide a national currency secured by a pledge of 
United States bonds and to provide for the circulation and redemp- 
tion thereof,” approved June third, in the year of our Lord one 
thousand eight hundred and sixty-four, and which said association 
Was then and there acting and carrying on a banking business at 
the city of New York, in the said district, under the said aet of Con- 
yress and acts amendatory thereof, did, wilfully and unlawfully and 
- With intent to injure and defraud the said association, misapply 
and convert to the use, benetit, and advantage of himself, the said 
Peter J. Claassen, and one James A. Simmons certain moneys and 
funds then and there being the property of the said association, to wit, 
the suin of sixty thousand dollars, in the manner and by the means 
following—that is to say, that he, the said Peter J. Claassen, being 
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then and there such agent as aforesaid, did, without the 
67 knowledge and consent of the said association and without 

the knowledge and consent of its board of directors, cause to 
be paid to the said James A. Simmons, out of the moneys and funds 
then and there belonging to and the property of the said association, 
the said sum of sixty thousand dollars to enable the said James A. 
Simmons to pay for one thousand and five and one-half shares of 
the capital stock of the said association, which said shares of stock 
had been theretofore purchased by the said James A. Simmons from 
one Charles IH. Leland for the use, benefit, and advantage of the said 
Peter J. Claassen and the said James A. Simmons, as he, the said 
Peter J. Claassen, then and there well knew, which said shares of 
stock were at the time of such purchase by the said James A. Sim- 
mons as aforesaid represented upon the books of the said associa- 
tion to be and were the property of the said Charles H. Leland, 
he, the said Peter J. Claassen, then and there, to wit, on the twenty- 
second day of January, in the vear of our Lord one thousand eight 
hundred and ninety, well knowing that the said sum of sixty thou- 
sand dollars was not then and there on deposit with the said asso- 
ciation to the eredit of him,the said James A. Simmons, and was 
net then and there due and owing from the said association to the 
said James A. Simmons, and the repayment thereof to the said asso- 
ciation was not then and there in any way secured, and tie said 
James A. Simmons had no manner of right and title to the same, 
against the peace of the United States and their dignity and contrary 
to the form of the statute of the said Untted States in such case 
made and provided. 


68 Forty-third Count. 


And the jurors aforesaid on their oath aforesaid do further present 
that Peter J. Claassen, late of the city and county of New York, in 
the district and cireuit aforesaid, veomnan, heretofore, to wit, on the 
twenty-seventh day of January, in the year of our Lord one thousand 
eight hundred and ninety, at the southern district of New York 
and within the jurisdiction of this court, being then and there the 
president of a certain national banking association then and there 
known and designated as the Sixth National Bank of the City of 
New York, which said association had been theretofore created and 
organized under and by virtue of an act of Congress entitled “An act 
to provide a national currency seenred by a pledge of United States 
bonds and to provide for the cireulation and redemption thereof,” 
approved June third, in the year of our Lord one thousand eight 
hundred and sixty-four, and which said association was then and 
there acting and carrying ona banking business at the city of New 
York, in the said district, under the said act of Congress and acts 
amendatory thereof, did, unlawfully and wilfully and without the 
knowledge and consent of the said association and its board of diree- 
tors and with intent to injure and defraud the said association, abstract 
and convert to the use, benefit,and advantage of himself, the said Peter 
J. Claussen, and divers other persons, to the jurors aforesaid as yet 
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unknown, other than the said association, certain funds and credits 
thea and there being the property of the said association, of the . 
amount and value of fifteen thousand two hundred and forty dol- 
lars, to wit, ceriain coupons and written obligations of divers railroad 
and railway corporations, a more particular description of which 
said coupons aud written obligations is to the jurors aforesaid as yet 
unkuown, against the peace of the United States and their dignity 
and contrary to the form of the statute of the said United States in 
‘hh cause made and provided. 


GY) Forty-fourth Count. 


And the jarors aforesaid on their oath aforesaid do further pre- 
sent that Peter J. Claassen, late of the city and county of New York, 
in the district and circuit aforesaid, yeoman, heretofore, to wit, on 

»twenty-seventh day of January, in the year of our Lord one thou- 
ind cight hundred and ninety, at the southern district of New 
kK and within the jurisdiction of this court, being then and there 

uy agent of a certain national banking association then anid 
| ignated as the Sixth National Bank of the City 

Lt association had been theretofore created 
and organized under and by virtue of an act of Congress entitled 
“Anact to provide a national curreney secured by a pledge of 
United States bonds and to provide for the circulation and redemp- 
tion thereof,” approved June third, in the year of our Lord one 
thousand eight hundred and sixty-four, and which said association 
was then and there acting and carrving on a banking business at 
the city of New York, in the said district, under the said act of 
Congress and acts amendatory thereof, did, unlawfully and wilfully 
ind without the know icdge and consent of the said association and 
is board of directors and with intent to injure and defraud the 

id assoclation, abstract and convert to the use, benefit, and advan- 
tive of lilmuisell, the said Peter J. Claassen, and divers other persons 
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bo the jurors aloresaid as yet unknown, other than tle said associa- 
uu, certain funds and credits then and there being the property of 
ic Said association, of the amount and value of fifteen thousand 
vo hundred and toriy dollars, to wit, certain coupons and written 
poe nis of divers ra lroad and railway corporauions, Aa More par- 
ticular deseripliou of which said coupons and written obligations is 
othe jurors aforesaid as vel unknown, against the peace of thie 
| 1 Sta iu then dignity and contrary to the form of the 
statute of the sald United States in such ease made and provided. 
EDWARD MITCHELL, 


U. &. sAlltorney, 


70) mndorsed : U.S. circuit court. Feb.8.  Def’t’s Exhibit B. 
ied in open court the Ist April, 1890. April, 1890, the de- 
ddand indict. read. Det’t pleads not guilty with 

leave, ete. by Apr. 11, WO,at 2 p.m. Ane. I, 90, time extd to 
Vp 14, YO, at 10 a L}. Apr. | +f, OO, deft demurs to each and 

every count of indictiient, except dist, 32nd, 38rd, & 34th: as to 
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last named, plea of n. g. tostand. Apr. 17, 90, demurrer argued. 
Apr. 24, 90, filed decision of Benedict, J., overrullng demurrer and 
ordering defendant to plead to the indictment on Monday, April 28, 
1890, at 10 o’clock a.m. April 28, 1890, def’t rearraigned and pleads 
not guilty to all the counts in the indictment contained. ‘Trial set 
down for Wednesday, May 7, 1890, at 11 a.m. “90, May 8, trial 
commenced. May 28, trial concluded. Verdict, guilty (for verdiet 
see minutes). 1891, March 18, sentenced to six (6) vears in prison, 
sentence to be executed at Erie county penitentiary. 

Mndorsed: U.S. eireuit court. The United States of America vs. 
Peter J. Claassen. Indictment: Embezzling, abstracting, and mis- 
applying the funds of a national bank & making false entry ULS. 
tev. St., section 5209. Edward Mitchell, U.S. district attorney. A 
true bill. EdgarS. Ryder, foreman. Filed in court April Ll, 1590. 


71 United States Circuit Court, Southern District of New York. 


Tue Unirep STATES 
vs. 
Perer J. CLAASSEN. 


And the said Peter J. Claassen eomes into court here and, having 
heard the said indictment read, says that the counts tn said indiet- 
ment numbered one, two, three, four, five, six, seven, eight, nine, 
fen, eleven, twelve, thirteen, fourteen, fifteen, sixteen, seventeen, 
eighteen, nineteen, twenty, twenty-one, twenty-two, twenty-three, 
twenty-four, twenty-five, twenty-six, twenty-seven, twenty-eight, 
twenty-nine, thirty, thirty-five, thirty-six, thirty-seven, thirty-eight, 
thirty-nine, forty, forty-one, forty-two, forty-three, forty-four, an | 
the matters therein eontained In manner and form as the same are 
therein stated and set forth are not sufficient in law, and that he is 
not bound by the law of the land to answer the same; and this he 
is ready to verify. 

Wherefore he prays judgment and that he may be dismissed and 
discharged from the said premises in the said counts of the indict- 
ment specified. 


Dated April 14, 1890. 


by his attorney, 
BENJ. B. FOSTER. 


“2 Endorsed : U.S. cireuit court, so. dist. of New York. The 
(Tniten States vs. Peter J. Claassen. Deimurrer. U.S. cireuit 
court. Filed Apr. 14, 1890. John A. Shields, clerk. 
res U.S. Cireuit Court. 
The Unrrep STATES ) 
ra. 


Perer J. Craassen. | 


The demurrer in this cause is overruled, and the defendant is or- 
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dered to plead to the indictment on Monday, the 28th of April in-. 
stant, at ten o’clock a. m. .f 
Ap’l 24, 1890. 


Endorsed: Cireuit court of the United States for the southern dis- 
trict of New York. The United States vs. Peter J. Claassen. De- 
cision and order, Benedict, J. U.S. cireuit court. Filed Apr. 24, 
1890. John A. Shields, clerk. 


74 U.S. Cireuit Court. 


Tut Unrrep STares 
U's, July 5, 1890. 
CLAASSEN. ( 


BeNevict, J.: 


In this case application is nade by the defendant to postpone the 
hearing of the motion in arrest of juadément and for anew trial until 
the Oetober term, upon the ground that the counsel mainly respon- 
sible for the conduct of the defense at the trial is compelled to join 
his family in Europe and will be unable to take part in the argu- 
ment unless the same be postponed until the time of his return. 

The defendant is now imprisoned, and accompanies the applica- 
tion for a postponement with a waiver of any right to apply to be 
released from confinement on bail. The distriet attorney declines to 
consent to the postponement. It seems to me, however, that the de- 
sire of the accused to have the counsel mainly responsible for the 
conduct of his defense at the trial already had take part in argu- 
ment for a new trial is reasonable, and inasmuch as the aceused is 
now confined in prison, and sinee his waiver must reinain in con- 
finement during the delay applied for, [am unable to see that the 

‘ause of justice will suffer by granting the applieation. 
75 The motion for a new trial and in arrest of judgment is 
therefore set down to be argued on the first day of the Oeto- 
ber term. 


Endorsed: Cireuit court U. S., south. dist. N. Y. The United 
States ws. Claassen. Decision, Benedict, ss Uv. @ circuit court. 
Filed Jul- 5, 1890. Joln A. Shields, clerk. 


76 United States Circuit Court, Southern District of New York. 
Tire Usxrrep STatTes 
against 
Perer J. CLAASSEN. 


The defendant was indicted, tried, and convicted under section 
5209 U.S. Revised Statutes. 
} 


The counts of the indictment upon which a verdiet of euilty w 
. . = a 
rendered are the following: 


as 
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First Count. 


“The jurors of the United States of America within and for the 
district and cireuit aforesaid on their oath present that Peter J. 
Claassen, late of the city and county of New York, in the district and 
circuit aforesaid, yeoman, heretofore, to wit, on the twenty-third day 
of January, in the year of our Lord one thousand eight hundred and 
ninety, at the southern district of New York and within the jurisdie- 
tion of this court, he, the said Peter J. Claassen, being then and there 
the president of a certain national banking association then and 
there known and designated as the Sixth National Bank of the City 
of New York, which said association had been theretofore created 
and organized under and by virtue of an act of Congress entitled 
“An act to provide a national currency secured by a pledge of 
United States bonds and to provide for the circulation and 
redemption thereof,” approved June third, in the year of 
our Lord one thousand eight hundred and sixty-four, and which 
said association was then and there acting and carrying on a bank- 
ing business at the city of New York, in the said district, under the 
said act of Congress and acts amendatory thereof, did, by virtue of 
his said oflice and employment and while he was so employed and 
acting as such president as aforesaid, receive and take into his pos- 
SCSSION certain funds and credits, to wit: 

Ten bonds and written obligations of the Saint Lonis and San 
lranciseo Railway Company of the kine called general mortgage 
bonds of the denomination and value of one thousand dollars 
each, 

Thirty-one bonds and written obligations of the New York 
Klevated Railroad Company of the kind called first-mortgage 
bonds of the denomination and value of one thousand dollars 
mach. 

lifteen bonds and written obligations of the Canada Southern 
Railway Company of the kind ealled first-mortgage bonds of the 
denomination and value of one thousand dollars eaeh. 

Twenty bonds and written obligations of the Chicago, Milwaukee 
and Saint Panl Railway Company of the kind called terminal 
bonds of the denomination and value of one thousand dollars 
rach. 

Twenty bonds and written obligations of the Chicago, Mil- 
waukee and Saint Paul Railway Company of the kind called eon- 
solidated bonds of the denomination and value of one thousand 
dollars each. 

Thirty bonds and written obligations of the Milwaukee and 
Saint Paul Railway Company of the kind called consolidated 
bonds of the denomination and value of one thousand dollars 
each. 

Ten bonds and written obligations of the Milwaukee and Saint 
Paul Railway Company of the kind ealled La Crosse Division 
bonds of the denomination and value of one thousand dollars 

each. 
78 Ten bonds and written obligations of the Spokane Falls 


wi 
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and Northern railroad of the kind called first-mortgage bonds of the 
denomination and value of one thousand dollars e: ach. 

Sixty bonds and written obligations of the Union Pacifie Rail- 
Wily Company of the kind ealled  first- mortgage bonds of the de- 
nomination and value of one thousand dollars “ach. 

Fifty-five bonds and written obligations of the Metropolitan 
Elevated Railway Company of the kind called first-mortgage 
bonds of the denomination and value of one thousand dollars 
each. : 

lifteen bonds and written obligations of the Central Pacifie 
Railway Company of the kind ealled first-mortgage bonds of the 
denomination and value of one thousand dollars each. 

lorty-six bonds and written obligations of the Union Pacific 
Railway Company of the kind catled collateral trust bonds of the 
denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Ccour de Alene Rail- 
way Company and Navigation Company of the kind called gen- 
eral firsi-mortgage bonds of the denomination and value of one 
thousand dollars each. 

Ten bonds and written obligations of the Saint Paul and Sioux 
Citv railroad of the kind ealled first-mortgage bonds of the denom- 
nation atid value of one thousand dollars each. 

Twenty-five bonds and written obligations of the Central Pacifie 
railway, San Joaquin Railroad Company, of the kind called first- 
mMorloage bonds of the denomination and value of one thousand 
dollars each. 

Ten bonds and written obligations of the Saint Paul, Minneapolis 
and Manitoba Railway Company of the kind called seeond-mortgage 
bonds of the denomination and value of one thousand dollars each. 

Twenty-tive bonds and written obligations of the Chicago, 

7 burlington and Quincy Railroad C ompany of the kind called 

mantang: fund bonds of the denomination and value of one 
thousand | dol] e each, 

lorty-six bonds and written ob ligations of the Chieago and North- 
western “aro Company of the kind ealled debenture bonds of 
the del nomin: it1on allt d Vi il: Ae of Ole t! housand dollars each, 

Sixty bonds and written obligations of the Chieago, Burlington 
and Quiney Railroad Company of the kind called debenture bonds 
of the denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Lake Shore and Miehi- 
gan Southern Railway pre. Ws of the kind ealled seeond-mort- 
gage bonds of the denormination and value of one thousand dollars 
each, 

Ten bouds and written obligations of the Chicago and North- 
western Railway Company of the kind called cold lirst-mortgage 
bonds of the denomination and value of one thousand dollars each. 

‘Ten bonds ana written Pe estibor ye of the New York, Lake rie 
and Western Railway Company of the kind ealled funded bonds of 
the denominaiion and value of one thousand dollars eaeh. 

Ten bonds and written obligations of the Chicago, Saint Paul, 
Minneapolis and Omaha Railway Company of the kind called 
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second-mortgage bonds of the denomination and value of one thou- 
sand dollars each. 

Five bonds and written obligations of the Burlington, Cedar 
Rapids and Northern Railway Company of the kind called first- 
mortgage bonds of the denomination and value of one thousand 
dollars each. 

four bonds and written obligations of the Texas Pacific Railway 
Company of the kind called second-mortgage bonds of the denoml- 
nation and value of one thousand dollars each. 

Forty-five bonds and written obligations of tle Oregon 

80 Short Line Railway Company of the kind called first-mort- 

gage bonds of the denomination and value of one thousand 
dollars each. 

Ten bonds and written obligations of the Louisville, New Albany 
and Chicago Railway Company of the kind called first-mortgage 
bonds of the denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Richmond and West 
Point Terminal Railway and Warehouse Company of the kind called 
consolidated first-mortgage gold trast bonds of the denomination 
and value of one thousand dollars each, then and there being the 
property of the said association, and which he held for and in the 
name and on account of the said association, and did then and there, 
wilfully and unlawfully and with intent to injure and defraud the 
said association, embezzie the said bonds and written obligations 
and convert them to his own use, against the peace of the United 
States and their dignity and contrary to the form of the statute of 
the United States in such case made and provided. 


Nineteenth Count. 


And the jurors aforesaid on their oath aforesaid do further pre- 
sent that Peter J. Claassen, late of the city and county of New York, 
in the district and cireuit aforesaid, yeoman, heretofore, to wit, 
on the twenty-second day of January, in the year of our Lord one 
thousand eight hundred and ninety, at the southern district of New 
York and within the jurisdiction of this court, being then and there 
the president of a certain national banking association them and 
there known and designated as the Sixth National Dank of the City of 
New York, which said association had been theretofore created and 
organized under and by virtue of an act of Congress entitled “An 
act tu provide a national curreney secured by a pledge of United 

States bonds and to provide for the cireulation and redemp- 
S] tion thereof,” approved June chird, in the year of our Lord 

one thousand eight hundred and sixty-four, and which said 
association was then and there acting and carrying on a banking 
business at the city of New York, in the said district, under the said 
act of Congress and acts amendatory thereof, did, wilfully and un- 
lawfully and with intent to injure and defraud the said association, 
misapply and convert to the use, benefit, and advantage of one 
James A. Simmons certain moneys and funds then and there being 
the property of the said association, to wit, the sum of sixty thou- 
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sand dollars, in the manner and by the means following—that is to 
say, he, the said Peter J. Claassen, being then and there such  pres- 
ident as aforesaid, did, without the knowledge and consent of said 
association or its board of directors, procure the making by one An- 
drew E. Colson, who was then and there the cashier of said assecia- 
tion, of a certain writing and cheek, commoniy known and called 
a cashier’s cheek, bearing date the twenty-second day of January, 
in the year of our Lord one thousand eight hundred and ninety, 
which said check did then and there authorize and direct the said 
association to pay to the order of the said James A. Simmons the 
sum of sixty thousand dollars, although, as he, the said Peter J. 
Claassen, then and there well knew, the said sum of sixty thousand 
dollars was not then and there on deposit with the said association 
_to the credit of him, the said James A. Simmons, and was not then 
and there due and owing from the said association to him, the said 
James A. Simmons, and the repayment thereof to the said associa- 
tion was not then and there in any way secured, and the said James 
A. Simmons had no manner of right and title to the same, and he, the 
sald Peter J. Claassen, then and there unlawfully devising and in- 
tending that he, the said James A. Simmons, should appropriate 
and convert to lis own use the said sum of sixty thousand dollars 

from and out of the moneys and funds of the said associa- 
$2 tion, Which said sum of money was, upon and pursuant to the 

direction and authorization contained in the satd check, 
thereafter, to wit, on the twenty-third day of January, in the year of 
our Lord one thousand cight hundred and ninety, paid by the said 
association from and out of the moneys and funds of the said asso- 
clation to the said James A. Simmons, and was then and there ap- 
propriated and converted to the use of the said James A. Simmons, 
against the peace of the United States and their dignity and con- 
trary to the form of the statute of the said United States in such case 
made and provided. 


Twenty-first Count. 


And the yurers aforesaid on their oath aforesaid do further pre- 
sent that Peter J. Claassen, Tate of the city and county of New York, 
iu the district and circuit aforesaid, yeoman, heretofore, to wit, on 
the twenty-second day of January, in the vear of our Lord one 
thousand eight hundred and ninety,at the southern district of New 
York and within the jurisdiction of this court, being then and there 
the president of a certain national banking association then and 
there known and designated as the Sixth National Bank of the City 
of New York, whieh said association had been theretofore created 
and organized under and by virtue of an act of Congress entitled 
“An act to provide a national currency secured by a pledge of United 
States bonds and to provide for the elreulation and redemption 
thereol,” approved June third, in the yvearof our Lord one thousand 
elg@ht hundred and sixty-four, and which said association was then 
and there acting and carrying on a banking business at the city of 
New York, in the said district, under the said act of Congress and 
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acts amendatory thereof, did, wilfully and unlawfally and with in- 
tent to injury and defraud the said association, misapply and con- 
vert to the use, benefit,and advantage of a certain copartner- 
83 ship composed of Willian M. Kilduff and Charles E. Wal- 
lack, then and there ecarrving on business under the name 
and style of Pell, Walleck and Company, certain moneys and funds 
then and there being the property of the said association, to wit, 
the sum of sixty thousand dollars, in the manner and by the means 
following—thiat is to say, he, the said Peter J. ‘Taassen, being then 
and there such president as aforesaid, did, w-thout the knowledge 
and consent of said association or its board of direetors, procure the 
making by one Andrew E. Colson, who was then and there the 
“ashier of said association, of a certain writing and check, commonly 
knownand ealled acashier’scheck, bearing date the twenty-second day 
of January,in the vear of our Lord one thousand eight hundred and 
ninety, which said check did then and there authorize and direct the 
said association to pay to the order of the said copartnership the sam 
of sixty thousand dollars, although, as he, the said Peter J. Claassen, 
then and there well knew, the said sum of sixty thousand dollars 
Was not then and there on deposit with the said association to the 
credit of the said copartnership and was not then and there due 
and owing from said association to the said copartnership, and the 
repayment thereof to the said association was not then and there 
in any way secured, and the said copartnership had no manner of 
right and title to the same, and he, the said Peter J. Claassen, then 
and there unlawfully devising and intending that the said copart- 
nership should appropriate and convert to its own use the said sum 
of sixty thousand dollars from and out of the moneys and funds of 
the said association, which said sum of money was, upon and pur- 
suant to the direction and authorization contained in said check, 
thereafter, to wit, on the twenty-third day of January, in the year 
of our Lord one thousand eight hundred and ninety, paid by the 
suid association from and out of the moneys and funds of the said 
association to the said copartnership, and was then and there 
S4 appropriated and converted to the use of the said copartner- 
ship, against the peace of the United States and their dig- 
nity and contrary to the form of the statute of the said United 
States in such ease made and provided. 


Twenty-third Count. 


And the jurors aforesaid on their oath aforesaid do further pre- 
sent that Peter J. Claassen, late of the city and county of New York, 
in the district and cireuit aforesaid, veoman, heretofore, to wit, on 
the twenty-second day of January, in tle year of our Lord one thou- 
sand eight hundred and ninety, at the southern district of New 
York and within the jurisdiction of this eourt, being then and there 
the president of a certain national banking association then and 
there known and designated as the Sixth National Bank of the 
City of New York, which said association had been theretofore 
created and organized under and by virtue of an act of Con- 
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one thousand eight hundred and ninety, at the southern district 
of New York and within the Jurisdiction of this court, being then 
and there the president of a certain national banking association 
then and there known and designated as the Sixth National Bank 
of the City of New York, which said association had been there- 
tofore created and organized under and by virtue of an act of Con- 
gress entitled “An act to provide a national curreney secured by a 
pledge of United States bonds and to provide for the circulation and 
redemption thereof,” approved June third, in the vear of onr Lord 
one thousand eight hundred and sixty-four, and which said asso- 
ciation was then and there acting and carrving on a banking busi- 
ness at the citv of New York, in the said distriet, ander the said aet 
of Congress and acts amendatory thereof, did, wilfully and unlaw- 
fully and with intent to injure and defraud the said association, 
misapply and convert to the use, benefit, and advantage of a certain 
banking corporation then and there known and designated as the 
Lenox [fill bank, which said banking corporation liad been there- 
tofore created and organized under and by virtue of the laws of the 
State of New York and was then and there acting and carrying on 
a banking business at the city of New York, in the _ district, 
certain moneys and funds then and there being the property of the 
said Sixth National Bank of the City of New York, to wi "the sum 
of two hundred and seven thousand eight hundred dollars. in the 
manner and by the means following—that is to say, “that he, the 
said Peter J. Claassen, as such president as afore said, did, without 
the knowledge and consent of the said Sixth National Bank of the 

Citv of New York and without the knowledge and consent 
87 of the board of directors thereof, then and there eause to be 

paid at the New York Clearing House Association, to and 
upon divers cheeks and written orders for the payment of money 
made and drawn upon the said Lenox Hill bank by divers persons 
to the jurors aforesaid as vet unknown, and then and there pre- 
sented for payment at the said New York Clearing louse Associa- 
tion by divers banking corporations, then and there being members 
of the said New York Clearing IHlouse Association, a more particular 
description of which said divers banking corporations is to the 
jurors aforesaid as yet unknown, the said sum of two hundred and 
seven thousand eight hundred dollars, he, the said Peter J. Claassen, 
then and there well knowing that the said Sixth National Bank of 
the City of New York was then and there the clearing-louse agent 
of the Lenox Hill bank at the said New York Clearing Louse Asso- 
ciation, Which said sum so paid as aforesaid, as he, the said Peter 
J. Claassen, then and there well knew, was in excess of all sun 
and amounts which the said Lenox Till bank was then am 
there entitled to have paid out of the moneys and fan's of the 
said Sixth National Bank of the City of New York, he, the said Peter 
J. Claassen, then and there unlawfully, wie kelly, and fraudulentiv 
devising and intending that the said sum of two hundred and seven 
thousand eight hundred doliars should be and the same then and 
there was appropriated and converted to the use, benefit. and ad. 
vantage of the said Lenox Hill bank, although, as he, the said Peter 
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dated on the 25th of Jaauary, 1890, signed P. J. Claassen, president 
nnd A. E. Colson, cashier, two of the certificates for one hundred 
shares each standing in the name of P. J. Claassen, the others all 
standing in the name of James A. Simmons, which certificates were 
issued in lieu of and upon the surrender of USS) shares before men- 
tioned. 

By direction of P. J. Claassen, written notice was given to each of 
the banks in the clearing-louse association that on and after the 25d 
day of January cheeks and drafts drawn on the Lenox Ifill bank 
would be redeemed by the Sixth National bank. 

The election of P. J. Claassen as president of the Sixth National 
bank was announced (by the cashier) to the other banks in the city 
of New York by a circular letter as follows: 


al) P. J. Claassen, president. A. kk. Colson, eashier. 
G. W. Pancoast, assistant cashier. 


SixtHo Nationa Bank, 
New York, Janvary 22, 1890. 
At a meeting of the board of directors of this bank, held this 
day, Mr. Peter J. Claassen was eleeted president in place of Mr. 
Chas. II. Leland, resigned. 
A, bk. COLSON, Cashier. 
Signature: P. J. CLAASSEN. 


Claassen assumed to act and did act continuously as president of 
the bank from January 22d to January 20th, inclusive. On Janu- 
ary 29th the bank was closed by Alonzo b. [lepburn, United States 
bank examiner. 


Cuarves HI. Leann, a witness called for the prosecution, among 
other things testified as follows: 


I was president of the Sixth National bank on the 22d of Jannu- 
nary, 1890, having been first elected on the 5d of December, ISS3. 
On the 23d of January a tweeting of directors was held. Lach = re- 
signed successively, and as they resigned one by one a new board 
were one by one elected. Immediately before the acceptance of our 
resignations, Mr. Frothingham, Mr. Doubleday, Mr. C. F. Leland, 
and myself transferred all the stock that we respectively owned. 
rom that time to the 20th of January, 1800, neither of us owned 
any stock of the bank. 

On the 25d of January I met Mr. Claassen at tie deposit 

9] vault of the Park bank. Frederick A. Smith and John G, 
Doubleday were present. We went down together from the 

main room to the vaults, and [ econdneted them to one of the small 
rooms which are provided for the convenience of box-holders. | 
then went to the strong box belonging to the Sixth National 
bank, in the inner safe of the Park bank vault, opened it and took 
out two of the tin boxes which contained a portion of the bonds of 
the bank. I then locked up the safe and went into the room where 
1 had left these gentlemen, and there the bonds were taken out from 
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the package and eounted in the presence of Mr. Claassen sepa- 
rately, one by one: and asa package Was eounted and found cor- 
rect in aceordance with the list which had been furnished me by 
the keeper of the general ledger in the bank and the assistant cash- 
ier, it Was cheeked oif by Mr. Claassen, Mr. Claassen cheeking as | 
counted. The same course was pursued with the other two boxes 
until the bonds were all counted over and found to be correct. Then 
Mir. Claassen signed the list, as having reeeived those bonds, re- 


ad 


Celpted tor them. \ithesame time | delivered to Mr. Claassen and 
he ree i one of the kevs, the president’s Kev, to the strong LOX 
‘Oorteadihe Tye pols 
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to pay cheeks Which lad been given Leland in payiient lor the 
stock that Simmons purchased of Leland. The jury under the 
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charge of the court found that the giving of the sixty-thousand- 
dollar checks, and the giving of the bonds to Pell, and the use made 
of the checks, and the money realized on the bonds, was with the 
knowledge of the defendant and the result of an arrangement be- 
tween Claassen, Simmons, and Pell. 
It was admitted upon the record that the oath preseribed 
95 by section 5147, U. S. Revised Statutes, was not taken by 
either Claassen, Ripley, Watson, Cutter, or Jourdan prior to 
January 30, 1890. 
Counsel for defendant requested the court to instruct the jury as 
follows: 


[. 


The persons elected as directors of the Sixth National bank on 
tiie 22d day of January, 1890, had no power to elect a president or 
constitute an agent of the bank until they had taken the oath pre- 
sribed by statute. 


IT. 


The election of the defendant as president of the Sixth National 
bank not having been made by a legally qualified board of directors 
was of no effect, and the defendant was not thereby president of the 
bank and liable to the provisions of section 0209, LK. 5. 


III. 


The defendant not having qualified as a director of the Sixth Na- 
tional bank on the 22d day of January, 1590, was not eligible as 
president of the bank. 


The court refused so to instruet; to which refusal the defenee ex- 
cepted, 
Settled as above by consent, WN arguinent Lo be had cut October 
term. 
July 9, 1890, 
CILAS. L. BENEDICT. 


(indorsed :) The United States vs. Claassen. Printed ease as 
settled. U.S. cireuit court. Filed Jul- 9, 1890. Jolin A. Shields, 
clerk. 


4 At a stated term of the circuit court of the United States of 
America for the southern district of New York, in the see- 
ond circuit, appointed exclusively for the trial and disposal 
of criminal business, held at the United States court-rooms, 
in the city of New York, on the 2oth day of October, ISO, 


Present: The Honorable William J. Wallace, circuit judge of the 
second judicial court; the Honorable Charles L. Benedict, the dis- 
trict judge for the eastern district of New York, and the Ilonorable 
Addison Brown, the district judge tor the southern district of New 


York. 
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Tne Unsirep States or AMERICA 
against 
Perer J. CLAASSEN. 


The motion for a new trial and in arrest of Judgment herein on 
behalf of the defendant coming on to be heard, and after hearing 
Benjamin B. Foster and Asa W. Tenney, Esqrs., counsel for the 
above-named defendant, in support of such motion, and Edward 
Mitchell, Esq., United States attorney, in opposition thereto— 

It is ordered that said motion be, and fhe same hereby is, in all 
things denied. 


ADDISON BROWN. 


Endorsed: U. S. eireuit court, southern district of New York. 
The United States versus Peter J. Claassen. Order denying motion 
for new trial and in arrest of jadgment. Edward Mitchell, United 
States attorney, attorney for plaintiff. U.S. circuit court. Filed 
Dee. 24, 1890. Jolin A. Shields, clerk. 

99 Turspay, April 1st, 1890. 
The court meets pursuant to adjournment and is opened 
by proclamation. 

Present: Ion. Charles L. Benediet, judge. 

The grand jury come into court and, being called, they severally 
answer to their names. They bring in the following bill of indict- 
ment: 

Tue Unrrep Sratres 
's. 
Peter J. CLAASSEN. 


On motion of the U.S. attorney, ordered arraignment. 

The defendant, on being arraigned, pleads not guilty to the in- 
dictment, with leave to withdraw the same by Friday, April 1kth, 
1890, at 2 o’clock p. m. 

Ordered that the court stand open from day to day during the 
sessions of the grand Jury. 


Mripay, April 11th, 1890. 
The court meets pursuant to adjournment and is opened by proc- 
lamation. 
Present: Ifon. Charles L. Benedict, judge. 


Ture Unirep States 
Us, 
PererR J. CLAASSEN. 


further proeeedings in the above cause postponed to Monday, 
14th inst., at 10 o’clock a.m. 


OG Monpay, April 14th, 1890. 


The court meets pursuant to adjournment and is opened 
by proclamation. 
Present: Ilon. Cirarles L. Benedict, judge. 


PETER J. CLAASSEN VS. THE UNITED STATES. io 


Tne Unitrep States’ 
Us, 
Perer J. CLAASSEN. 


The defendant, through his counsel, Benjamin b. Foster, pleads 
not guiity to the SIst, 52nd, dord, and 54th counts of the indiet- 
ment against him and demurs to each of the other counts. (Argu- 
ment of demurrer set down for Thursday, 17th inst., at 10 a. m.) 

Ordered that court stand open from day to day during the sessions 
of the grand jury. 

Tuurspay, April 17th, 1890. 

The court meets pursuant to adjournment and is opened by 
proclamation. 

Present: Hon. Charles L. Benedict, judge. 


Tue Unirep STATES 
vs. § 5209. 


Petrer J. CLAASSEN. 


97 Argument on the demurrer filed by the defendant in the 
above cause coming on for hearing this day, Mr. Benjamin 

B. Foster, of counsel for defendant, is heard in support thereof; Mr. 
Daniel O’Connell, ass’t U. 8S. attorney, opposed. C. A. Y. 

Ordered that court stand open from day to day during the sessions 
of the grand jury. 

Tuunrspay, April 24th, 1890. 

The court meets pursuant to adjournment and is opened by 
proclamation. 

Present: Hon. Charles L. Benedict, judge. 


Tue UNITrep STATES 
vs. S$ 5209, U.S. Rev. Stat. 
Petrer J. CLAASSEN. 


The demurrer in this case is overruled, and the defendant is 
ordered to plead to the indictment on Monday, the 28th of April 
instant, at ten e’clock a. m. 

April 24, S90. 

(Signed) CHAS. L. BENEDICT. 


Ordered that the court stand open from day to day during the 
sessions of the grand jury. 
9S Monpbay, April 28th, 1890. 
The court meets pursuant to adjournment and is opened 
by proclamation. 
Present: Hon. Charles L. Benedict, judge. 
Tur Usirep S?atres ] 
Us. : 
Perer J. CLAASSEN. j 
On motion of the U.S. attorney, ordered arraignment. 
10—1191 
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The defendant, on being arraigned, pleads not guilty to each and 
every count in the indictment contained, and the trial of the cause 
is set down for Wednesday, May 7th, 1890. 

Ordered that the court stand open from day to day during the 
sessions of the grand jury. 

WepNeEsDAY, May 7th, 1890. 

The court meets pursuant to adjournment and is opened by proc- 
lamation. 

Present: Hon. Charles L. Benedict, judge. 

THE UNITED STATES 
vs. 
Prerer J. CLAASSEN. 

On motion of the United States attorney, ordered trial. 

Ordered that court stand open from day to day during the ses- 
sions of the grand Jury. 

99) Tuurspay, May 8th, 1890. 
The court meets pursuant to adjournment and is opened 


by proclamation. 
Present: Hon. Charles L. Benedict, judge. 


Tut Unitep STATES 
vs. 
PETER J. CLAASSEN. 


The above cause coming on for trial this day: 


Jurors Sworn. 


Richard Kimbel. Theodore E. Tack. 
George W. Raynor. Louis Kalin. 

Henry Wilson. ) Teneyck W. Rouse. 
Henry C. Fuller. Ernest D. Kahn. 
August Oppenheimer. Charles Whittemore. 
Julius Harris. Julius Ablowich. 


Mr. Abrain J. Rose, assistant U. S. attorney, opens cause in behalf 


of prosecution. 
Ordered that court stand open from day to day during the ses- 


sions of the grand jury. 


100 Fripay, May 9th, 1890. 
The court meets pursuant to adjournment and is opened 
by proclamation. 
Tre Unirep STATES ) 


vs. 
Peter J. iescaiiaent 


The above cause being still on trial, the jurors are called and 
severally answer to their names. 

Mr. Abrain J. Rose, assistant U. 5. attorney, concludes his open- 
ing in behalf of the prosecution. 


<® 


PETER J. CLAASSEN VS. THE UNITED STATES. 


(Evidence for Prosecution.) 


Documentary evidence offered. (See stenographer’s notes ) 
Charles H. Leland sworn. 
a Doc. ev. offered. (See as above.) 
Andrew E. Colson sworn. 
Doce. ev. offered. (See as above.) 
Alonzo Lb. Hepburn sworn. 
Further trial adjourned to 12th inst. at 11 o’clock a. m. 
Ordered that court stand open from day to day during the ses- 
sions of the grand jury. 


101 Monpbay, May 12th, 1890. 


The court meets pursuant to adjournment and is opened 
by proclamation. 
Present: Hon. Charles L. Benedict, judge. 


Tue UNITED STATES ) 
vs. 
Peter J. Uraasezn. § 


, The above cause being still on trial, the jurors are called and 
severally answer to their names. 


Evidence for Prosecution. 


Alonzo B. Hepburn resumed. 

Henry T. Cutter sworn. 

Chester C. Munro “ 

Irederick Worth “ 

Philip L. Meyer . 

Ordered that court stand open from day to day during the ses- 
sions of the grand jury. 


iia - 


Turspay, May 13th, 1890. 
The court meets pursuant toadjournment and is opened by proc- 


lamation. 


Present: Hon. Charles L. Benedict, judge. 


Tue Unitrep STatres 


> 
| vs. 
Perer J. CLaassen. J 
The above cause being still on trial, the jurors are called and 
: severally answer to their names. 
102 (Evidence for Prosecution Iesumed.) 
John Satterlee sworn. 


Philip L. Meyer resutned 
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Charles D. Backus sworn. 

Edward H. Myers “ 

Gardner Willard ” 

Henry B. Dorman “ 

Charles E. Wallack “ ¥ 


In the matter of the continuation of the present term of this court. } 


Ordered that the present term of this court be continued for the 
purpose of the trial of this cause of the United States vs. Peter J. 


Claassen, now in progress, and that the said term be continued until ° 
the trial of the said cause is finished. ; 
(Signed) CHAS. L. BENEDICT. 


May Term. 


Wepwnespay, May 14th, 1890. 
The court meets pursuant to law and is opened by proclamation. 
Present: Hon. Charles L. Benedict, judge. 


THe UNITED STATES 
vs. 
Peter J. CLAASSEN. 
103 The above cause being still on trial, the jurors are called 
and severally answer to their names. 


(Evidence for Prosecution Resumed.) 


Charles IE. Wallack resumed. 

George R. Sheldon sworn. 

George W. Pancoast sworn. 

(Adjourned to Thursday, May 15th, 1890, at 11 o’clock a. m.) 


Tnurspay, May 15th, 1890. 
The court meets pursuant to adjournment and is opened by proc- 
lamation. : 
Present: Hon. Charles L. Benedict, judge. 


Tue UNITED nee | 


vs. ym 
Peter J. CLAASSEN. J 
The above cause being still on trial, the jurors are called and “ 


severally answer to their names. 


(Evidence for Prosecution Resumed.) 


Isaac B. Neweombe sworn. 


Charles H. Graff “ 
Randolph Rodman 
Arthur L. Meyer « 
John Kk. Watson “ 


(Adjourned to Friday, May 16th, 1890, at 11 o’cluck a. m.) a. 


4. 


yf 


a7 
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104 Frirpay, May 16th, 1890. 
The court meets pursuant to adjournment and is opened 
by proclamation. 
Present: Hon. Charles L. Benedict, judge. 


Tue Unirep States 
vs. 
Peter J. CLAASSEN. 


The above cause being still on trial, the jurors are called and 
severally answer to their names. 


Evidence for Prosecution. 


James S. Thurston sworn. 
Robert B. Roosevelt “ 
William M. Kilduff “ 


(Adjourned to Monday, May 19th, 1890, at 11 o'clock a. m.) 


105 Monpay, May 19th, 1890. 
The court meets pursuant to adjournment and is opened 
by proclamation. 
Present: Hon. Charles L. Benedict, judge. 


Tne Unirep STATES 
is, 
Peter J. CLAASSEN. 


The above cause being still on trial, the jurors are called and 
severally answer to their names. 


Evidence for Prosecution. 


Gardner Willard reealled. 
William M. Kilduff resumed. 
David M. Ripley sworn. 
Alvin Chadwick " 
Octavius D. Baldwin “ 
William Arnoux - 
George D. Mabon =“ 


(Adjourned to Tuesday, May 20th, 1890, at 11 o’clock a. m.) 


106 Turspay, Mey 20th, 1890. 
The court meets pursuant to adjournment and is opened 
by proclamation. 
Present: Hon. Charles L. Benedict, judge. 


Tue Unsirep STATES ] 
vs. \ 
Peter J. Craassen. } 


The above cause being still en trial, the jurors are ealled and 
severally answer to their vames. 
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Evidence for Prosecution. 


Samuel W. M. Bishop sworn. 
Octavius D. Baldwin resumed. 
Andrew KE. Colson - 
William A. Booth sworn. 
Joseph F. Sweazy =“ 
Edward H. Callanan “ 
Richard W.Swan = “ 


(Adjourned to Wednesday, May 21st, 1890, at 11 o’clock a. m.) 


107 WepNEsDAY, May 21st, 1890. 
The court meets pursuant to adjournment and is opened 
by proclamation. 
Present: Hon. Charles L. Benedict, judge. 


Tue Unitrep STATES 
vs. 
PETER J. CLAASSEN. 


The above cause being still on trial, the jurors are called and 
severally answer to their names. 
Evidence for Prosecution. 
Andrew E. Coison resumed. 
Howard F. Beekman sworn. 
Barkley Wyckoff . 
Charles b. De Barril =“ 


Mr. Asa W. Tenney, of counsel for defendant, moves the court to 
direct the Jury to find a verdict of acquittal, and is heard in support 
of motion. 

Mr. Abram J. Rose, assistant U.S. attorney, opposed. 

Motion denied. Exception. 

(See stenographer’s notes.) 

Mr. Benjamin b. Foster, of counsel for defendant, opens cause in 
behalf of defendant. 


(Adjourned to Thursday, May 22nd, 1890, at 11 o’clock a. m.) 
108 Tuurspay, May 22nd, 1890. 
The court meets pursuant to adjournment and is opened 


by proclamation. 
Present: Ifon. Charles L. Benedict, judge. 


Tue UNITED STATES ) 
rs. 
Peter J. CLAASSEN. ( 


The above cause being still on trial, the jurors are called and 
severally answer to their names. 


PETER J. CLAASSEN VS. THE UNITED STATES. rey 


Evidence for Defendant. 


Charles Leland recalled. 
Pierre F. McDonald sworn. 
Charles B. De Barril recalled. 
Simon J. Clark sworn. 
Nathaniel S. Bailey sworn. 
Peter J. Claassen o 
Henry B. Dorman recalled. 
Peter J. Claassen resumed. 


(Adjourned to Friday, May 23rd, 1890, at 11 o’clock a. m.) 


109 Friday, May 25rd, 1890. 
The court meets pursuant to adjournment and is opened 
by proclamation. 
Present: Hon. Charles L. Benedict, judge. 


Tue Unirep States ) 
vs. , 

Prerer J. CLAAssen. J 

The above cause being still on trial, the jurors are called and 
severally answer to their names. 

Evidence for Defendant. 
Peter J. Claassen resumed. 
(Adjourned to Monday, May 26th, 1890, at 11 o’clock a. m.) 


110 Monpbay, May 26th, 1890. 


The court meets pursuant to adjournment and is opened 
by proclamation. 
Present: Hon. Charles L. Benedict, judge. 


Tue Unirep States 
Us. 
PETER J. CLAASSEN. f 


The above cause being still on trial, the jurors are called and 
severally answer to their names. 
Lvidence for Defendaut. 
Peter J. Claassen resumed. 
John K. Watson recalied. 
Charles W. Baldy sworn. 


Rebuttal Evidence for Prosecution. 
Andrew E. Colson recalled. 
Hlenry Dimse sworn. 
George 8. Coe sworn. 


SO PETER J. CLAASSEN Vs. THE UNITED STATES. 


Counsel for defendant move the court that prosecution be re- 
quired to elect upon which counts of the indictment it will proceed 
to the jury. Motion granted. 

The prosecution elects to go to the jury upon the 19th 21st, 23rd, 
25th, 43rd, Ist, 9th, 11th, 29th, 31st, and 33rd counts of the indict- 
ment. 


(Adjourned to Tuesday, May 27th, 1890, at 11 o’clock a. m.) 


111 Tuespay, May 27th, 1890. 
The court meets pursuant to adjournment and is opened 
by proclamation. 
Present: Hon. Charles L. Benedict, judge. 


Tue Unrrep STATES 
vs. 
Peter J. CLAASSEN. 


The above cause being still on trial, the jurors are called and 
severally answer to their names. 

Mr. Asa W. Tenney, of counsel for defendant, sums up eause in 
behalf of defendant. 

Mr. Edward Mitchell, United States attorney, commences his 
summing up of the cause in behalf of the prosecution. 


(Adjourned to Wednesday, May 28th, 1890, at 11 o’clock a. m.) 


112 WepNeEspAy, May 25th, 1890. 
The court meets pursuant to adjournment and _ is opened 
by proclamation. 
Present: Hon. Charles L. Benedict, judge. 


Tue Unirep States 
vs. 
Perer J. CLAASSEN. 


The above cause being still on trial, the jurors are called and 
severally answer to their names. 

Mr. Mitchell, U.S. attorney, concludes his summing up in behalf 
of the prosecution. 

Charge is thereupon given by the court to the jury, who retire 
under charge of an officer duly qualified to attend them, and on 
their ruturn they say that they find the defendant guilty of the 
offenses charged in the 19th, 21st, 25rd, Ist, and 25th counts of 
the indictment, and they say that they find him not guilty as to the 
45rd, 9th, Lith, 29th, 31st, and 33rd counts of the indictment, and 
so say they all. 

And, on motion of defendant’s counsel, being polled, they severally 
say that that is their verdict, and so say they all. 

eo that the prisoner be remanded to the custody of the U.S. 
marshal. 


PETER J. CLAASSEN VS. THE UNITED STATES. S] 


113 Notice of motion for leave to make motion for new trial 
and in arrest of judgment given by counsel for defendant 
under the rule. 


(Adjourned to Thursday, May 20th, 1890, at 11 o'clock a. mn.) 


IripAy, Oclober 24th, 1890. 


Before Hons. William J. Wallace, circuit judge, and Charles L. 
Benedict and Addison Brown, JJ. 


Ture Unitrep States 
is, 


Perer J. CLAASSEN. 


Defendant moves to postpone the argument of the motion for new 
trial and in arrest of judgment and for leave to make and file a new 
case, With new exceptions. 

Mr. John D. Townsend is heard in support of motions. 

Mr. Edward Mitchell, United States attorney, opposed. 

Motions denied by the court. 


114 IRIDAY, October 24th, 1890. 
The court meets pursuant to adjournment and is opened 
by proclamation. 
The court in bane meets pursuant to rule. 
Present: Hon. William J. Wallace, circuit judge; Hons. Charles 
L.. Benedict and Addison Brown, JJ. 


Tne United STATES 
vs. 
Perer J. CLAASSEN. j 


The above cause coming on for argument on motion for new 
trial—and in arrest of judgment. 
Mr. Benjamin B. Foster is heard in behalf of defendant. 
Mr. Edward Mitchell, U.S. attorney, is heard in opposition. 
Mr. A. W. Tenney is heard in support of motion and in behalf 
of defendant. 
C. a. v. 


(Court adjourned to Monday, October 27th, 1890, at 11 o’clock 
a. 1.) 


llo WepNesDay, March 18th, 1891. 
The court meets pursuant to adjournment and is opened 


by proclamation. 
Present: Hon. Charles L. Benedict, judge 


Tue Unrrep States ) # 5200. Embezzling, Abstracting, and Mis- 


So 
"Ss. applying the Funds of a National Bank 
Perer J. CLAASSEN. and Making False Intry. 


On motion of the United States attorney, ordered sentence. 
1}—1191 
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The court thereupon proceeds to pass judgment and sentence 
the prisoner, Peter J. Claassen, to be imprisoned for the period of 
six (4) years; sentence to be executed at the Erie county peniten- 
tlarv. 


116 In the Supreme Court of the United States. 
Perern J. CLAASSEN, Plaintiff in Error, ) 
is, 7 


Uxirep Srares or America, Defendant in Error. | 


Qn the 2lst day of March, in the year of our Lord cne thousand 
eight hundred and ninety-one, 


Afterward, to wit, on the 2lst day of March, of this term, before 
the justices of the Supreme Court of the United States, at the Capi- 
tol, in the city of Washington, comes the said Peter J. Claassen, by 
Hlector M. Hitchings, his attorney, and says that in the reeord and 
proceedings aforesaid there is manifest error, in this, to wit: 


1. Acronzo b. tlersurs, United States bank examiner, having 
closed the Sixth National bank on the evening of the 29th of Janu- 
ary, 1590, was interrogated as follows: 


(Q. Did you have any instructions from the Comptroller of the 
Currency to close that bank ? 

A. No, sir. 

(). But vou did not put this notice upon this bank by direction 
of the Comptroller of the Curreney, did you? 

A. Well, if you mean specifie directions at that time, uo. No, sir; 
[ act under general orders and directions. 

Q). ‘Then you closed it upon your own judgment, did you ? 

A. Yes, sir. 

(By Mr. TenNry :) 

117 (2. What are your duties as bank examiner? 

Objected to as immaterial, incompetent, and irrelevant. Objec- 
tion sustained and defendant excepts. 

(). Ilad the 6th National bank, to vour knowledge, refused to re- 
deem its circulating notes ? 

Objected to on the ground that it does net appear that it had 
any. Objection sustained. Exception. 

The Count: [rule generally that everything that happened after 
the bank closed is immaterial to this issue. 

Counsel for defendant takes an exception. 

Q). Do your duties as bank examiner include going up and down 
the town inquiring as to the responsibility of depositors ? 


Objected to as immaterial, irrelevant, aud incompetent. Objee- 
tion sustained and defendant excepts. 
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2. Puirir L. Myer, having been called as a witness for the prose- 
cution and having been examined, testified : 

Q. When we were closing the examination yesterday I think we 
left you with Mr. Pell in Liberty street, Pell baving bonds which 
he gave to you on the morning of the 25rd. Do you remember 
that? 

A. Yes, sir. 

Q. How many bonds did Mr. Pell give to you on the moruing of 


the 25rd of January? 


Objected to as immaterial, incompetent, and not connected with 
the defendant. Objection overruled. Exception. 


118 A. 100. 
Q. Did you receive another lot of bunds from Pell on that 

same day, later in the day? 

Same objection, ruling, and exception. 

A. I think so; yes, sir. 

Q. How many? 

Same objection, ruling, and exception. 

A. 110 or 115; I don’t exactly recollect which. [ think it was 


Q. About what time of the day ? 

A. Half past 2. 

Q. What did you do with the first lot of these bonds of 100 re- 
ceived about noon? 

Same objection, ruling, and exception. 

A. I took them to Theodore Myers & Co. 

(). Theodore W. Myers & Co.? 

A. Yes, sir. 
Q. What did you do with them there? 
A. Got $100,000 that was advaneed on them. 
Q. You got $100,000 of moneys advanced ” 
A. Yes, sir. 

By the Court: 

(. Loans ? 
A. No, sir; not loans—advancee. 
(). Advanced on the securities ? 
The Court: They sold the securities ? 
The Wirness: The securities were left for sale. 
©. You left the securities there for sale? 
A. Yes, sir. 
Q. And you obtained these advances? 
A. Yes, sir. 
(). In anticipation of the subsequent sale by Myers? 
Same objection, same ruling, and exception, 
A. Yes, sir. 


Sd PETER J. CLAASSEN Ys. THE UNITED STATES. 


119 Witness testified that he received three checks which he 
identified. Counsel for plaintiff offers in evidence three 
checks made by Theodore W. Myers & Co.—one dated January 3, 
1890, on the Continental National bank, to the order of S. T. Myers 
& Son, for 850,000; a second check, dated January 8, 1890, on the 
Continental National bank, to the order of P. L. Myer, for $55,000, 
and a third check, dated January 28, 1890, on the Continental 
National bank, to the order of P. L. Myer, for $17,000. 
Objected to as immaterial and incompetent, and that the defend- 
ant is not connected with them. Objection overruled. Exception 
by defendant. 


Q. What did you do with the bonds which you received from Pell 
at 2.30 in the afternoon of the 23rd ? 


The Court: How many did you say that was? 
The Wirness: 110 0r 115; I don’t recollect which. 


Q. What did you do with them ? 

A. Brought them to Sheldon & Co., William C. Sheldon & Co. 
There I got a check for advances, and left the bonds, with instrue- 
tions to seil them. ‘This paper is the cheek which I received (identi- 
fying it.) 

Counsel for plaintiff offers in evidence the check, which reads as 
follows: 


“New York, January 25, 1890. 
Bank of North America, pay to the order of P. L. Myer one 
hundred and ten thousand dollars. 


$110,000.00. WILLIAM C. SHELDON & CO.” 
Same objection, ruling, and exception. 


120 On the 24th of January witness received 130 other bonds 
mentioned ina list in the hands of the district attorney. Ile 
thinks he received them in two lots—in the first lot 100. 


Q. About what time of day ? 

A. Somewhere about noon, I should think. 

In the seeond lot, S0, received about 2.30. Of the first lot witness 
took 50 of them to Theodore W. Myers & Co., and the second lot 
took 50 or gave his brother 50 to take to KE. K. Willard & Co.; 
could not state positively whether it was 50 or 56 of the first lot. 
The second lot he took to Theodore W. Mvers & Co. 

Q. When you took the first lot of 50 to Theodore W. Myers & Co. 
did you receive anything from them—from the bonds or on the 
bonds ? 

A. Yes, sir. 

Q). That check (handing witness paper)? 

A. ‘That is the check. 

Q. You left the bonds to be sold ? 

A. Yes, sir. 

Q. Was $50,000 advanced on them ? 

A. Yes, sir. 
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Counsel for plaintiff offers in evidence the check mentioned 
last question to the witness. 

Objected toon the grounds previously stated and on the adidi- 
tional ground that by the testimony already given it would be im- 
possible for the proceeds of these checks to have gone towards the 
payment for the stock. Objection overruled. Exception. 

The checks were then read in evidence. 


Q. What did you do with this cheek after receiving it? 
Same objection, ruling, and exception. 


121 A. Got the money for it. 
Q. Where? 

A. At the Western National bank. 

(). What did vou do with the money that you got from the 
Western National bank ? 

A. Gave it to Mr. Pell. Mr. Pell was not with me. 

(). With reference to the second lot received on the 24th, what 
did you do with these? 

A. I gave that check to Mr. Pell. 

(). What did you do with the bonds first ? 

A. Took the bonds to Theodore Myers & Co. 

Q. $80,000 ? 

A. Yes, sir. 

Q. And received this check from Theodore W. Myers & Co.? 

. Yes, sir. 

"3 On delivering $80,000 of these same bonds that you have been 
referring to? 

A. Yes, sir. 

Counsel for plaintiff offers in evidence the check last referred to 
as follows: 

New York, January 24, 1890. 
Continental National bank, pay to bitte order ol P. L. Myer eighty 


thousand dollars. 
$80,000.00. THEODORE W. MYERS & CO.” 


Same objection, ruling, and exception. 
4 What did you do with this check after receiving it” 
. Gave it to Mr. Pell. 
”) What was done with it after that ? 
A. Ile gave it to me back again. 
(). With any request ? 
A. To get him the money for it. I got for him from the Bank of 
North America a eashier’s check for $50,000. 
122 Q. Will you look at this paper and state whether that is 
the cashier’s check which you refer to? 
A. Yes, sir. 
Counsel for plaintiff offers in evidence the paper last referred to, 
being cashier’s check of the Bank of North America for 880,000. 
Same objection, ruling, and exception. 
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Witness received a further check from Theodore W. Myers & 
Co. as adyances on or proceeds of bonds left with them, which he 
identifies, dated January 29, on the Continental bank, to 8S. T. 
Mver & Son for $20,000. ” 

Check offered in evidence. 

Same objection, ruling, and exception. 

On the 24th of January witness received $50,000 in cash from 
the Myers & Company check, $56,000 in cash from the Willard 
check, and 885,000 in cash of the proceeds of a loan to the Western 
National bank, amounting in all to $191,000 in bills. 


(By the Courr:) 
(). All turned into bills at the request of Mr. Pell? 


A. Yes, sir. 
(). What did you do with $191,000 in money ? 


Same objection, ruling, and exception. 


A. I gave it to Mr. Pell, the whole of it. 
Q. What did Pell do with it? 
A. Gave me, I think, $75,000 or $76,000 in cash back. 


Witness also indentifies another check of $10,000 which he 
received from some Coeur d’Alene bonds which were taken to Shel- 
don & Co. 

Counsel for plaintiff offers in evidence the check above referred 

to. 
125 Same objection, ruling, and exception. 
Check admitted and read. 

On cross-examination witness testifies: 

Was first introduced to Gen. Claassen last summer, I think, by 
Mr. Simmons; has not associated with him on terms of intimacy 
since; never had any business transactions with him. or any inter- 
views with him on business matters except a conversation in 
which he told witness that a stock housé on the street had a large 
amonnt of English capital which they were going to invest in 
American securities. Witness never received a check from Claas- 
sen in his life; never exchanged checks personally with him of any 
kind. 

Q. In what way did these checks of Claassen get into vour hands 
that you spoke of having? 

A. Mr. Pell would borrow some money from me for Mr. Sim- 
mons, and the day following I would get perhaps a check of two or 
three thousand on the payment of the loan back. I would always 
take it. ‘ 

Q. How long have you known Mr. Pell? 

A. I could not say exactly. « I think a couple of years. 

Q. In the transactions with Mr. Pell did vou understand or did 
he give you to understand that you were dealing with him directly 
or as the representative of scme other person ? 

A. The representative of Mr. Simmons. 
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Q. In all your transactions did you recognize him as the repre- 
sentative of Mr. Simmons? 

A. Yes, sir. 

Q. Did you have any talk with Mr. Claassen between the 
124 22d of January and the 29th of January, 1890” 
A. No, sir; I had no interviews with him at all. 

(). In any of your dealings with Mr. Peil which you have testi- 
fied to was Mr. Claassen’s name mentioned to you by him as inter- 
ested in them at all? 

A. I do not recollect of its ever having been mentioned. 

Q. When did you first know Mr. Simmons proposed to purchase 
the controlling interest in the 6th National bank ? 

A. A couple of days before it transpired—about the 20th. 

Witness overheard a conversation in Mr. Pell’s oflice between Mr. 
Pell and Mr. Simmons. Another party was there whom he did not 
know; did not see Mr. Claassen there; does not think he heard his 
name mentioned as among the prospective purchasers of the bank. 

Witness then identifies each one of the checks offered in evidence 
by the prosecution, as set out above, and says in regard to each one, 
separately and specifically, that while it was in his possession or 
before it came into his possession he had no interview at all with 
Mr. Claassen concerning it. Mr. Claassen never saw it in his pos- 
session, and never saw it prior to its going Into lis possession. 

(). Was any of the money which you received, which you have 
testified to, or any of the proceeds of these checks paid to Mr. 
Claassen by you? 

A. No, sir. 

Q. Did you have any connection, remote or direct, with Mr. 
Claassen in this whole series of transactions in regard to these bonds 
that you have testified to? 

A. No, sir. 

(). Did you not see him with regard to it ’ 

A. No, sir. 
125 Q. Or talk with him in regard to it? 
A. No, sir. 

(). Nor did he know, so far as you know, what you and Pell were 
doing ? 

A. No, sir. 

The prosecution was allowed to trace througl numerous witnesses, 
no one of whom had any personal connection with Peter J. Claassen 
or transaction with him = respeeting Cie same, what beeame of 622 
bonds, of the par value of $1,000 each, delivered by Claassen to Pell, 
for sale, on the 23d and 24th days of January, 1SV0, under the fol- 
lowing objection, namely : 

“It is agreed that all evidence as to any transactions in regard to 
these bonds subsequent to the giving of the receipt for them and 
their delivery to Pell, Wallack & Company for sale to be considered 
as taken under the objection on the part of the defendant without 
specifying the objection to each question.” 


3. Cuarves EF. WALLAcK, having been called as a witness by the 
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proseention and having testified that he was the president of the 
Lenox Hill bank and of Pell, Wallack & Company, and it having 
been already proven that on the morning of the 22d day of Janu- 
ary, 1590, there was left with the Third National bank, in the city 
of New York (for the purpose of procuring from it its two checks, 
namely, one to the order of Pell, Wallack & Co., for $150,000, and 
one to the order of James A. Simmons, for $150,000, which checks 
were delivered to Mr. Leland in payment of the stock), the following 
certified cheeks on the Lenox Hill bank, namely, William 
126 M. Kilduff, 850,000; Pell, Wallack & Co., 850,000; J. Kk. 
Watson, 850,000; James A. Simmons, $50,000; but no testi- 
mony having vet been given as to knowledge on the part of Peter 
J.Ciaassen of the accounts of said parties with said Lenox Hill bank 
the following questions were asked: 
“(). Will you please say what, if any, instructions you gave your 
paving teller after he handed you these checks ? 
A. I told him to certify them. 
(). Was the account of William M. Kilduff with your bank, on 
January 22d, whea you gave the order to certify, good for $50,000 ? 


Objected to, 


A. At that time of the morning ? 
(}. At that time. 


Objected to as immaterial, incompetent, and not connected with 
the defendant. Objection overruled. Exception by defendant. 


A. At that time in the morning, no. 
Q. Was the account of Pell, Wallack & Co. at your bank at the 
time you gave this order to certify good for $50,000 ? 


Same objection, ruling,and exception. 


A. No, sir. 
Q. Was the account of J. Kk. Watson with your bank good for 
$50,000 at the time you gave that order ? 


Same objection, ruling, and exception. 


(. Do you recognize those cheeks as the ones which were directed 
by you to be certified (handing witness checks) ? 
A. I do. 


127 Counsel for plaintiff offers in evidence the checks above re- 
ferred to. 
Same objection. 


Q). J. kK. Watson had an account at your bank ? 

A. Ile did. 

d). And Peli, Wallack & Co. had an account there? 
. Yes, sir. 

d. Aid William M. Kilduff? 

\. And William M. Kilduff; yes, sir. 


—_ 


. 


a 


a 


The objection to the admission of the checks is overruled, and 
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counsel for defendant excepts. The three checks are marked in evi- 
dence. 


On cross-examination of this witness, witness testified that he 
never had any business transactions with Mr. Claassen; he never 
saw him at the Lenox Hill bank; he never notified him prior to 
the 24th day of January that Mr. George H. Pell was not a member 
of bis firm. In the transactions which he has testified to as to the 
checks he had no transaction or communication with Mr. Claassen. 
Mr. Pell was at one time a member of his firm about three years 
before and had been prior to that time for some 12 years, and his 
name still remained upon the signs of their place of business, which 
was Pell, Wallack & Co. 


4. CHARLEs E. WALLACK, the president of the Lenox Hill bank 
and who had been such for more than a year prior to the transac- 
tions in question, was asked: 


Q. Do you know the value of the Lenox Hil! bank stock on Jan- 
uary 22, 1890? 

A. I know about. 

Q. What was it worth per share? 


128 Objected to on the ground that it does not appear that the 
Witness is qualified to testify on the subject. 


Q. Was it quoted in the market ? 

A. No, sir; it was not at that time. 

Q. Do you — its value by sales? 

A. I only know what was offered for it. 

Q. You know what it was offered for? 

A. I know what was offered for it. 

Q. Will you state what was offered for it on or about the 22nd. 

Objected to on the ground that what was offered for a man’s prop- 
erty is not the best evidence of value and, second, that the bank 
stock of the Lenox Ilill bank was not received until the 27th of 
January. 

The Court: I think the best way to get at the value of it would 
be from the statement of the bank. 

The objection is sustained. I:xception. 

Q. You have testified that Mr. James .\. Simmons bought a cer- 
tain number of shares—the controlling stock, 5006 shares? 

A. Yes, sir. 

Q. Will you state, if you know, what Mr. Simmons paid per 
share? 

Objected to on the ground that the transaction referred to took 
place on the 19th of December, and is therefore too remote. Objec- 
tion sustained. Exception by defendant. 


Q. Do you know of any sales of stock of this bank on or 
120 =about the 22d of January or in the month of January. 
A. I do not. 
12—1191 
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5. Wrrertam M. Kitpurr,a member of the firm of Pell, Wallack & 
Co., having testified to the signing of checks with the name of the 
payee blank, identifies a eheck of 815,000 made to the order of Peter 
J. Claassen, and testified that the payee’s name was in the handwrjt- 
ing of Pell, and says that it was not made at Claassen’s request but 
at Pell’s. 

Q. You did not owe Claassen anything? 

A. We didn’t owe him anything and he didn’t owe us anything. 

(y. At whose request did you do this? 

A. At Pell’s. 

Mr. Tenney: I understand that this evidence is all taken subject 
to the objection that I made. 

The Courr: Yes; I admitted it on the ground that, as the evi- 
dence stands, the question will be submitted to the jury whether or 
not there was a combination, an agreement between Mr. Claassen 
and Mr, Pell and Mr. Simmons that the moneys of this bank—the 
proceeds of those 622 bonds—should be applied to paying Leland ; 
and if the jury are satisfied that there was a combination or agree- 
ment of that kind, then, of course, this is all material. 

Mr. Tenney: The point I make is that it was in the absence of 
Mr. Claassen and the further point that he is on trial here individ- 
ually and not as a conspirator. 

The Court: Of course; still tne rules would be thesame. If the 
jury finds that he conspired with Pell and Simmons to take the 

money of this bank to pay the debt of Simmons to Leland 
130 by a check, then this is material, in my opinion, notwith- 

standing the fact that he is not indicted under the conspiracy 
statute, but is indicted for allowing the money to go that way. 

Mr. Tenney: | have not filed objections constantly, but there is 
an understanding that whatever evidence is given here in the ab- 
sence of Mr. Claassen I am to have the benefit of an objection at 
the time. 7 

The Court: You have had a general statement and I give you 
now the grounds, and you see the grounds yourself, of course. 

Exception. 


6. Mr. Cotson, ihe cashier of the 6th National bank, having tes- 
tified in regard to the making of the three collateral notes of 860,000 
each on the 27th day of January, and the attaching of the securities 
thereto, namely, Equitable bank stock and Lenox Hill bank stock, 
was asked these questions: 


Q. Do you know yourself what the standing of the Lenox Hill 
bank was on January 22, 1890? 

A. I do not. 

Q. Nor the Equitable ? 

A. Nor the Equitable. 

(). Nor the value of the stock ? 

A. Ido not. I lave not the slightest idea. 

Q. Do you know anything to the detriment of cither bank at 
that time? 


© 
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A. No; not specially. 

Q. They were banks doing business in this city; you know that? 
A. Yes, sir. 

Q. You knew nothing to their discredit? 

A. I knew nothing to their diseredit; no, sir. 

(). Have the three $60,000 notes been paid ? 


131 Objected to as immaterial. Objection sustained. Excep- 
tion. 


Q. Do you know where the collaterals are that were attached to 
those three 860,000 notes ? 

A. I do not. 

(). Do you know what becaine of them ? 

A. Ido not know what became of them. 

(). You do not know whether thev are in the bank yet or not, do 
vou? 


Objected to. Objection sustained. Exception. 


7. At the close of the evidence for the prosecutioti, there being 
46 counts to the indictment, counsel for defendant moves that the 
plaintiff be directed to elect which of the counts they choose to rely 
upon. 

The court states that the motion will be granted if made when 
the testimony is closed, but will not be granted at this stage of the 
‘ase. 


Exception. 


8. At the close of the evidence for the proseeution counsel for de- 
fendant moves to strike out all the evidence relating to the three 
loans of 860,000 each, made on the 22d day of January, 1890, on 
the ground that the collaterals given or pledged with those loans or 
for those loans have not bee produced in court. 


Motion denied. Exception noted by defendant. 
9. Counsel for defendant moves that the court direct an acquittal. 
Motion denied. Exception by defendant. 


132 10. To the following words in the charge of the judge, 
namely: 

“Tlere ] should say that it is not a question of restitution after 
the doing of the act, but of the act done by the accused on the 22nd. 
On the 27th—the money having passed out of the bank on the 22-— 
notes were given and collateral was given, as !1t would seem, but it, 
cannot be said that because the bank subsequently availed itself of 
those collaterals therefore there Was no misapplication of the bank’s 
money on the 22d. So the question is not whether the bank saved 
itself finally, but whether or not on the 22nd, when this defendant 
eaused the 860,000 eashier’s check to be given to Simmons, he ap- 
plied the money of the bank to the use of Simmons. Restitution 
afterward or the fact that the bank got collaterals afterward doves 
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2 
jail, and the case on such motion was settled and filed July 9, 
ISSO, | pp. 60 Tl! A motion was made in October before the 
Court in Bane by other counsel to make a new case with new 
exceptions Which was demied. | p.s1. | 

The Court in Bane heard the motion for a new trial and in 
arrest of Judgement on October 24. Isvo. and denied the same. 

On Mareh is. Eset. plaintiff was sentenced to imprisonment 
for six vears in the Erie County Penitentiary. |p. SL. 

The testimony on the trial, the rulings, exceptions and 
charge were all taken down by a stenographer and preserved. 

Pp. To, oS, 

For convenience of reference the five counts upon whieh plain- 
titf was convicted will be found tovether ‘ul pues Ol to 6S of 
the record. 

A writ of error was sued outin thisCourt on March 21, 1s01, 
under the Act of Mareh 3. i80b. On Mareh 21. S01, there 
was filed inthe Cirent Court Clerk's Otfiee an assignment of 


, 


7 fi , } . 
errors Which set orth specitieathy nad at some leneth and atte 


the fom and manner of a bill of exceptions, certain testimony 
which was admitted or refected at thetrial under objection and 
ePXCeption nn, BB-ss. 

Te this Yesienment of error. hoor’ davs later, the loistriet 
\trorney filed a -omader in Error pleading oi ae//oest crrutum 


apd pried t | Is ( court ™ a7 examine as well thie recore il nal 
ul «tx tf 


' . , sf 
oOcee dines LiOPesAal de Pade d 


eS afore sited thar INN +f vel 
"fp nee 

None of the fortyv-tour counts of the indictment charge a 
Conspiracy entered) into between tire pyiserntatl sane others. built 


all are personal to tie ppheaintall itself, 


Specification of Errors. 


lL. The speeitic demurrer to each of the five counts upon 
whieh plain (Twas eom icted were unproperly overruled for 
the follow er reasons: 

As to the 191 4% let. 22rd and th counts. 

They fail to contain the following necessary averments : 

A. That the parties to whom the money was pail were in- 
solvent or unable to repay the same. | 

bb. That the money was lost to the bank or even put in jeop 
ardy 

C. That it was not all repaid. 

>. That the fund was in any degree put in danger of being 
lost. 

i. There is no averment that negatives or tends to negative 
the fact that the partiny With this Money Was an accommo. 


>. 
J ‘ ° 
<a 


‘> 
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dation loan, based on the check or note or other obligation of 
the parties named, they being perfectiv able and ready to pay 
the loan at anv moment back. 

kK. That defendant was not * lawfully authorized ” to trans- 
act the business of the Bank and make this loan as provided by 
Paragraph 7. Section JLB6. Revised Statues of the US. 

Gs. It does not state vets whieh make out a criminal HV ISap- 
plication 


As to Count J. 


[t tails to set out specifically what vefs defendant was guilty 
of which went tomake out the embezzlement or conversion. or 
that the offence was nore than a mere techuical conversion, or 
the Dank thereby lost sinned firtlee Porecover Clie property rhevtrned, 
or that the bonds were not taken and placed for sade tev defend 
ant forthe benetit of the Dhami ame the proceeds secounted 
for or that the Dank was damiawed or iritu «l or lost one cloblar 


DY the transaction. 


> The followine rulings of the Court upon the trial were 
erroneous, CR. pe S82. TP rule generally that) evervthing 
thisat happened antes the bank closed is immaterial te this issue” 

Counsel for defendant takes “an exe Cyprian ws Hh Comte bion 
With the 6tho assignment of error DP. teas follows: 

\Iy (olson having testified tet t* Phith real Three ca lersl 
Hotes of SG each on the Zeyth cavool danmuarvy Psttey toy 
the parties to Whom defendant was charged with: paving threas 
InOneVs nme to the attaching Ol the seciibities Thereta,  \ 
Kquitable Dank Stock and Lenox Till Bank Steck. turther tes- 
tified that he did not Know the standing of erther ot those banics 
on January 22d nor the valtte of therm stock 2 (eg on betveh 
dowd horse penn ay th. city aud hy , fe yotheng tothe iv “ss dit; 


Was asked ! 
" J. Have the three Seog notes bee prendel 


Ol jected ter GOS) Thbimmaterial. Odisiection stistaimed, 
Exception.” 


llaving testified avain that he did not know where the col 


laterals were or What liad become of them. be was asked: 
2 You do not know whether they are in the bank oor 


hoot ¢ 


Oljectod Le, (Objection sustained, Exception.” 
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The Sixth National Bank was closed on the evening of 
January 2%, [so | fol. 116, p. s2|, the above collateral being 
given before any suspicion of trouble (It.. fol. 152). 


The admission of the evidence of Philip L. Mever and of 
numerous other witnesses, no one of whom had any personal 
connection with the defendant or saw, conversed with or knew 
him at all in the various transactions testified to, as to what 
became of the 622 bonds which defendant was indicted for 
embezzling under. Count 1 of the indictment and which he 
delivered to Vell, Watlack & Co., for sale and took their 
receipt for on January 23d and 24th, 1800, the entire testimony 
being taken under the objection and exception that it was not in 
any way connected with the defendant, was erroneous. — | See 
this testimony R., pp. 83-87. | 

The reason stated for the admission of the testimony was, 
that though wef indicted as a conspirator with Pell and Sim- 
mons to take the money of the bank. vet the rules of evi- 
dence are the same as if he were, (| RL, p. 0, fol. 120. 150. | 


4. James A. Simmons. John Satterlee & Co..and Pell, Wal- 
lack & Co., having given on the 27th of January. 1s, colla- 
teral security for the repayment of each of the loans of 860,000 
made to them on January 22, Isve. and which collaterals con- 
sisted of Lenox Hilland Equitable Bank Stock as testified to by 
Colson {fol 130), Charles EB. Wallack., at that time the Presi- 
dent of the Lenox Till Bank was interrogated as to the value 
of Lenox Hill Bank Stock and was not permitted to testify on 
the ground that the statement of the Bank would) be the best 
evidence. 


See questions, rulings and exceptions, [t.. p. se. 


The refusal of the Court at the close of the case to compel 
the prosecution to elect on what counts of the indictment they 
chose to rely Was erroneous. 


See ruling and exception, [., p. YL. 


The following part of the charge of the Judge was 
erroneous, VIZ. ! | 
* Tlere T should say that it is not a question of restitution 
after the doing of the acts, but of the acts done by the ae- 
cused on the 22d. On the 27th, the money having passed out 
of the Bank on the 22d, notes were given and collateral was 
given, as it would seem, but it cannot be said that because the 


?) 


bank subsequently availed itself of those collaterals, therefore 
there was no misapplication of the bank's money on the 22d. 
So the question is not: whether the bank saved itself finally, 
but whether or not on the 22d. when this defendant caused the 
SHO.000 cashier's check to be given to Simmons, he apphed the 
money of the bank to the use of Simmons. Restitution after- 
ward, or the fact that the bank got collaterals afterward, does 
not affect the question of his criminality in doing the act done 
on the Bed.” 


Except iON. 


7. The following part of the Judge's charge was erroneous, 
vizn: “ Laust remark further to vou that Simmons is not 
called) to corroborate him as to these dealings and savings  be- 
tween hin ane Simmons, Phan is his absence accounted for, and 
it isa rule that where a oman fails te put a witness on the 
stand who is at hand and can be produced, it is a fair presump- 
tion that if produced he would not corroborate him. That rule 
should be noticed here because to a largve deeree the statement 
of the defendant is of transactions and savings between him 
and Simmons, and Simmons, if on the stand. would sav. tl said 
so and soo as he savs. or, ‘ft did not say so and sol as he savs, 


but Simmons is not called.” 


Exeept lon, 


Ss. The refusal of the Trial Justice to charge the followime 
request, Was erroneous, VIZ. 5°" I asi your honor to mstruct 
the jurv that they must find that the defendant kmew that 
Simmons intended to Use the furiebs Loo treet the cheeks eiven 
to Leland before they can conviet him on the point charged.” 

Ture Courr: | have charged on that sulject. [do not care 
to repeat. 


Except ion, 


oe ef eee ee a a 


POINTS. 
I. 


The counts of the indictment upon which plain- 
tiff in error was convicted, are insufficient; do not 
charge a crime and the demurrers interposed to 
the same were improperly overruled. 


The indictment. is presented under Seetion Sze of the re- 
Vised Statutes which is in the following words : 


* Every president. director, casiier, teller, clerk, or 
weent ot any HSSOCHITION, Who embezzles, abstracts, qr 
Wilfully misapphes any of the moneys, funds. or credits 
of the association : or who, without authority from the 
directors, Issues or juts in circulation any of the notes 
of the association > or who, without authority, issues or 
potits forth cry certificate of deposit, draws any order or 
bill of exchanye, makes any acceptance, assigns any 
hote, bond, draft, Intl of exchange morteave, judg- 
ment, or decree > or who makes any false entry in any 
book, report, or statement of the association, with in- 
tent, In either case, to injure or defraud the association, 
oranyv other COMPANY, bye uly polit ieoor corporate, or any 
Individual person, or to deceive any officer of the 
HSSOCTUTION, or alr avent appornted to eXnmine the 
affairs ot sueh assochatilon : anil eCVery Person who, with 
like intent, aids or abets any such officer, clerk, or 
avent inany Vielation of this Section, shall be deemed 
vuilty of a misdemeanor, and shall be lmoprisoned not 
less than five vears nor more than ten.” 

The lth, zist. 23rd and 25th counts arealike in failing to aver 
that the “Hsapplication oy charged Was “without authority 
oft the Devaar of Directors. “ane are alse alike In} the crime 
charged. The only difference ino the charges of said) counts 


areas tollows: 


ith. The defendant did) wilfully, unlawfully and with 
“intent to injure and defraud the said association, misapply 
“and convert to the use, benefit and advantage of one James 
* A. Simmons, certain moneys, &e.” (Fol. SL.) 


L~ 


, 
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. = 


7 


2ist. The defendant ~ did. wilfully and unlawfully. and 
“with intent to injure and defraud the said) association, misap- 
ply and convert to the use, benefit and advantage of a cer- 
“tan co-partnership composed of Wiriiaw Mo WKinperr and 
"Charnes KE. Warcack, then and there carrving on business 
“under the name and stvle of Pell, Wallick & Co.. certain 
“monevs, ke, CR.. fol 83.) 

23d. The defendant ** did, wilfully and unlawfully, and with 
‘intent to injure and defraud the sid) association, misapply 
‘ane Convert to the use, henelit, canned mlVantavwe ant at certain 
*co-partnership, composed of oun Svrrenier and dames A, 
* SIMMONS, then anal there carrying On btisiess ureder the rheithe 
"el style of Jolin Satterlee & Co... certain Tea ”” de. (3.. 
fol. s4.) 

2oth. The defendant ** did. wilfully and unlawfully, ane 
“with inter.t to injure and defraud the said assechition, miisap- 
_ ply ane convert to the use, benetit and advantage of a cer 
“tain banking corporation, then and there known and desig- 
“nated as the Lenox Ilia Bank, certain monmevs, we.” Oh., 
fol. SG) 

In euch of these Cotublits, therefore the cobtrolline words, 
charging the vist of the offense, are = (Auf th. be fe welant ded, 


| ‘ ; } 
. wilpully cepeed slgel 


curpudly, ceneel wnceth aonb pel lo epep een nel the- 
ss prud the xiteed xxochubion. meeset yp heeded cone t's yl fe the Ne, 
oo fy wefit and ala utiy “of the various parties named im the 
“respective counts certain moneys and funds. the property of 
the Sixth National Bank. 

The tirst count differs from the others. The words deserip- 
tive of the offence in that count are that the defendant ct 74d, 
hap verter of his ctaed olfice aud mi ployine wt (as President of the 
Bank. previously averred j nel while he WUS Kee we pleyed ned 
. soling ax sued pee silent. as atopesadid pooerre and take inta hig 
MINSONSOOE cortiin Punds aud epedils, hes wet. (fel, te) It 
then sets forth, Dy deseription, certain beoonels, and, it the ene 


ot such description, proceeds in Lhiese Were ; 


Then and there tb a, th property of coteel CNmenett- 
fran, snd wach hh, hiedil for diel iH the saehisaste sued (rtd 
aecowpud of thie wetoed uxxociithion. tpl lial thie ve styl the i‘¢ 
wilfully peed vulaupully, TTT | meth, spabe pil hes cp ane 
fi trad the xeoed (mene thee. ey VAN a of lhe TTY | hasseds ane 
pitt 7) ahd iagabion v. need cvspsereghl ft /, jie feo /, ns een tise 
agaist th. peers” XC. ( it.. fel. St). ) 


We shall first consider the sufficiency of the 19th, Y@Ist. 2d 
and 25th counts, 


S 


The acts named in & J200 which are made. eaeh respect- 


, 


ively. to constitute a crime are: 


(i) Embezzling the bank’s property. 

(2) Abstracting it. 

(3) Wilfully misapplying It. 

(4) Issuing or putting in clreulation its notes. 

(>) Issuing or putting forth certificates of de ‘posit, ran 
order or bill of exch: ine. 

(6) Making an acceptance ; 

Assigning a note, bond, draft, bill of exchange, mort- 
gigs, or judgment—these ** with Intent, in either case, to injure 
or defraud the association, or to deceive a bank examiner. 

(iS) Aiding or abetting in doing either of these. 

- Neither of the fov/ counts named contains any averment 
which brings, or tends to bring, the defendant within any other 
of the eight classes just named than the Sd. 

[In other words, there is nothing in either of these counts 
which charges, or tends to charge, the defendant with any 
other act or offence than © wilful misappheation ” of the prop- 
erty namiedt, 

Let us examine now one of the counts upon which there was 
a conviction, to wit, the Pith count, found on pages 50 and St 
of the record, and which, leaving out all formal words and parts 
not necessary for testing its sufficiency under Section 420%, 
reads as follows: : 

And the jurors aforesaid = * * do further 
present that Peter J. Claassen * * * at the 
Southern District of New York. and within the jurisdiction of 
this Court. beine then ani thet re President of a certain national 
banking association * ’ * and which association 
Wits then aun there acting — carrving ona banking business 

did, wilfully and untaw fully, and with intent 
to anne and defraud the said) association, Inisaapply, and con- 
vert to the use, benetit and advantage of one James A. Sim- 
mons, certain Inoneys and funds then and there being the prop- 
erly of said association, to wit, the sum of SIXEV thousane clol- 
lars, In manner and by means following, that is to sav; he, 
the said Peter J. Claassen; being then and there president, as 
aforesaid, did, without the knowledge and consent of said as- 
sociation, or its Board of Directors, procure the making, by one 
Andrew kk. Colson, who was then and there the cashier of said 
bank. of a certian writing and cheek, commonly known and 

ealled a cashier's check, bearing date the twenty-second day of 
January, in the vear of our Lord, one thousand, eight hundred 
and ninety, which said check did then and there authorize and 
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direct the said association to pay to the order of the said James 
A. Simmons, the sum of sixty. thousand dollars, although, as 
he, the said Peter J. Claassen. then and there well knew, the 
suidd sum of sixty thousand dollars was not then and there on 
deposit with the said association to the credit of him, the said 
James A. Simmons, and was not then and there due and owing 
from the said association to him, the satd lames A. Simmons, 
nel the repavinent thereol to the said ass lation Was net then 
and there inany wav secured, and the said) James A. Summons 
had no manner of right and tithe to the same. and he. the said 
Peter J. Claassen then and there unlawfully devising and intend- 
Inv that he. the said) James A. Simons, should appropriate 
nial convert to lis OW? Use the sitia stithh cl SINTV thotusane cleo} - 
lars from and out of the monevs and funds of the said assecia- 
tion, Which siticl sti of Phebe y Wits, U | rh aural pubstiant lo the 
direction and authorization contained in the said cheek, there- 
after, to wit, on the twenty -third dity crf January, in the vear 
of our Lord, One thoussnel, epoht hundpres end Ninety, bravia DY 
the sald Association to the said) James A. Stiumeons, and was 
then and there ippropriated and converted to the use of the 
said James A. Simons, against the peace" &e. 

In scrutinizing and construine this section we must under- 
stund and know: Ist. What the necessary ineredients of a 
rood indictment for ** wilful misapplication “~ under this stat- 
ute are, and 2d. Whether the counts in qitestion contain the 
Siillle’, 

In construing this verv section this Court has sated: ** The 
“words * wilfully misapplied? areso far as we know new in stat- 
‘utes creating offenses. and they are not used in describing 
"anv offense at common law. hey hare no settled techniwal 
mening like the words *embezzles as used in the statutes, 
“or the words ‘steal, take and carry awave as used in com- 
‘oon daw, They do not, therefor. at themaclven Fully and 
_ clearly Ne A porth eee yt] ele hneenil ef j/ Dik padre e et pepe dd. It would 
* not be suflicient simply to aver that the defendant * wilfully 
ee nis ppliod the furels of the wssochition. Thus is well set- 
* thal by the authorities we have already cited. There mnevust 
he aie Pree nes to show how the pre v“iteon wets meda ane thet 


' if ets «ta vnlamrpul spire. 
United States «. Britton, 1Lo7 UL So. 67e. 
* The rule is waerersa/ that erery ingredient of which the 


* ollence is composed must be aecurately and clearly allewed 
mie: in the inclictment. or the ilictinent \\ il] Lye bevel, and may be 


a 
eee Fee a ee, iy Pahl 


lO 


* quashed on motion, or the judgment may be arrested, or be 
* reversed on error.” 


United States «. Cook, 17 Wall. 1 


* In an indictment upon a statute, tas not suifie sent to xet 
for th the offense in the if words oy the shithile, Wilexs those moprds 
7 th ltd sel re N fully, directly ane ‘ Lpree xsl yf, without sny MpeCOPp.- 
- tucnty oy ambiguity, set Forth all the clements necessary y to con- 
i shi tit the Di sect dnaete piled to be , purines hid, aud the fuet that the 
” shattith ne apite stioi. read WY the light of bhi COMMON Livan. and 
ae other statisti al like mdtler. enables the (Clout aD 
$¢ rufer the inte ntot the legislature, don N wot di. “" iN mith the 
" ee ssity oy all, tit). in th, sredectnecnt, all the fucts HECOSSULY 
ae to prove th (INE within that snte Te [ nited St; ites “2 © ruik- 
shank, #2 UL S.. 542: United States + Simmons, 96 Ld. 360; 
©“ Commonwealth « Clifford, 8 Cush. | Mass.!. 215 ; Common 
wealth « Bean, Id., 414: Commonwealth ¢. Bean, 14 Gray 
“1 Mass. |, 52; Commonwealth ¢ Filburn, 11 Mass.. 207." 


j 


e. 
A 


United States 7. Carll, 105 U.S... 615. 


* It is necessary for the indictment to state the means pro- 
* posed, in order that the C a may see that they are in fact 
Hlegal State -. Parker, 45 N. TL. 88: State «. Keach, 40 
“Vt. tis: Aldermen +. teat f Mich.. 414: State «. Rob- 
“ erts, 34 Maine. 33.’ 


[ nited States 7. Cruikshank. 02 U.S... 542. 


The same doctrine and eases are reatlirmed in United States 
¢. Amsden, LO DBissel, 257: 6 Federal Reporter, S252 Re Col- 
Mian, Lo Blatchford, 4148 : United States -. De Graf, 16 Blateh- 
ford. 27: U. Sc. «. Nolk, 17 Dlatehford, 55%: Ist Federal Re- 
porter, 431; U.S. 7. Grafton, + Dillon, 145: U.S. 7. Walsh, 
5 Dillon, 61; U.S. ¢. Jackson, 25 Federal Reporter, 551: Com- 
monwealth v. Ht. It. Co., 133 aie SI, 4. 

[t is therefore well settled that, since this statute does not 
make @// wrongful, or even fraudulent dispositions of the funds 
of banks. crimes, therefore the pleader in this case was com- “ 
pe ‘lled, hot to Stop, iN the Inlietime mt, ate mplovi inher the words 
of Section 5200. but was required to descend to specie acts 
which were claimed to constitute the misapplication, 

Again: An indictment, in this class of offences, where, in 
defining the offence, ¢idefinte and ** generic” words are used 
having no fixed common law signification, the Indictment must 
contain ¢// averments, Whether afrmative or negative, which 
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are requisite to the exclusion of the possh///fy of mocence : no 
presumptions or intendments are made in favor of the sullicien- 
ev of the indictment, 

Bishop in his Criminal Procedure at § 657 quoting from 
Starkev’s Criminal Pleadings, page 171, states the rule to be 
as follows: 

“Tt isa general proposition that no indictment is sufficient 
‘which alleges an act or omission, 7 ctsedf ce noceet, Unless it 
“aliscloses crrevmstanees Which render such act or omission 
** illegal.” 

Thesame rile is stated in Archibold’s Criminal Pleadings (4 
Am. Ed.. from 7th London Ed.), pages os and oo. as follows : 

“Tf eny tact or circumstance which is a necessary Inwredt- 
dient in the offence be omitted inthe midictment, sch ouveissfou 
vitiotes the indictment, and the defendant may avail himself 
of it by demurrer, motion in arrest of judg@imient. on wre of 
error. Thus an indictment for assauiting an ollicer in the 
execution of PPrOCESS, Without showing that he es ea Dik 
mr Of the Court out of which the process issued: Lex ¢, 
Osmer, 5 East. 504: see Ro 7. Everett. 8 Bok C.. 114: for 
contemptuous or disrespectful words (oa tiagistrate. without 
showing that the magistrate Was Ino the csccwfeon of hes duty 
at the time: R. «7. Lease, Andr., 226: against a public officer 
for non-performance of a duty, without showing that he was 
witoh tne attloes ee Is bsttpaal Ros Bega fo 1 evr ire bhatt "hie 

os "ile / 
hiculiay dutye oT, R.. 823: for obtaintmne money under false 
pretences, Without showing whose mouwrey it was, Leo o. Nor- 
ton, SC. & P., 196: KR. v. Martm, MSS. (). B. 7. T.. 138: 

thisat hie lclomiousty clic Leesa away il horse, ae.. Vi ithi- 
out saving “tfehe 2° 2 Tale, 2542 in all these and the like 
cases, the Indictment is bad. andthe defect may be taken ad- 
Vantave of in the manner above mentioned. ' 

* Not only must all the facts and circumstances which con- 
stitute the offence be stated. but thev must be stated with 
such certainty and precision, that the defendant may be ena- 
bled to judee whether they constitute an indictable offense 
or not, in order that he maw dear or plea? to the in- 
dictment aceordingly.” we. We. 

In United States « Cook (17 Wall, 174). this Court says: 

* Ollences created ly statute, as well as offences at Common 
law, must be accurately and clearly described ino the indict- 
ment. and. if they cannot bes in any case, without an ailegation 
that the accused is not ith ‘moan ercephoon contained tie the xtitt- 
vle detuning the offence, Wis clear that no indictment founded 
upon the statute can be a good one \ hich does not contain such 
an allevation ; as it is waécerse//y true thet no indictment is 


| 
sulligent i it does not accuratety and clearly allege «// the 
nt be tix OL W hich the otfence IN composed, 

"With rave exceptions, olfences consist of more than one in- 
eredicnt, and, in some cases, of many, and the rule is wacrersa/ 
that emvry cngredicnt of Which the offence is composed must be 
HCCULPALELA sina Clears nlleved in the iudictment, (oy the iN- 
dictinent will be bad. and may be quashed on motion, or the 


hudormient avy be arrested, or reversed on error 


Lou if in “ul plemeers, anal espechully iN criminal pleaed- 


. j ‘ } : | 1 ' 
Wes, all doubts abe resolved mevaihist thie Prewaer, 


1h L rite] States . Linn llow.. Lif 11). the Court 


And what is the rule of construction of such a rhea : It is 
Ciral 1 >TO? Dd COTS Hed Hhhos! STrOMely awevalist the delencdant. 
This s LC thie? Taliel doWwh by ew itty { nitty. ws nid i! 
Will ois stlpprorbedd try tinerous authorities, Amd the rea. 
son assigned forthis rule of construction is that itis a matural 
rest PPh V pu ne Will stute his case as ta 
vornbivoas di ny for himself. And if he de not state it with 
cl Ss CU! = iis (e's, tile’ Coils Sllot im tact favorable ta 
Phida crnad Chae (ht) hstructhloi in such Case Is thal i al Die 
ly 7c i) PLCrladiibelias, i Shad Ih’ LUKE Tost 
strom on eel nian: it Is. saves he He tthost up 
fa caning e putipon the plea; a rule which ob- 
beaitis ~~ iy Ci Ps, cllhad at tuiber of Cases at bruit 

I 2F ‘ iti 

This rule is stated in lk Chittw’s Pleadings, side page 242, as 
ice) ‘) 

lt ISoul thal time nadine t | cil evervthing shall De taken 
Hloosi STPOMGLS fds thie miroy rlomadie. or rather, tba if tne 


i 


meaning of the words be equivocal, thev shall be construed 
Iast strongly aguinst the party pleading them: forit is to be 
Intended that every person states lis case as favorably to him 
SeCil as possible.’ 

A\quin, vherever a preeniatl statiite CORLALTES PrOVISOS aor CXCOP 
Tlotis, its thecessarv in the maietment to neVvallve the PPO INOS 


or eEXCEPLIONs, 


| Bish. Cr. Pr., Sec. 636, 

The State «. Barker, Is Vt. 15. 
Comm. « Maxwell, 2 Piek.. 130. 
| kast. Pleas of the Crown... LOT. 
Spiers 1, Parke... | :¥ [t.. [41. 


Gill ». Scrivins, 7 T. R.. 27. 
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It has, we think, been definitely decided DS this Court that 
the follow pe classes a>! Nisa pplications tinder S eo’ are not 
criminal, viz. : 


Ist.— Where the money is parted with In such a wav as not 
le chiangver the hose of the rane. 

2nd.— Where the use or disposition of the fund is in contra- 
vention of some rule of the bank where the fund is net thereby 
prea it) jeopardy ; that is. clos hot tuke nm inere met!- TY i s- 
frithion, 

Srd.— Where the lending of the funds of the bank Is to a 
party Who was abundantly solvent, del where consequently 
the fund was not put in jeopardy > and this. although the lend- 
ine hei \ have lyenerdy Vietutive of the lisiives ol beitlics fer’ In 
stibiee, hay have heen lorned UEP reonl nh check of such perfectly 
responsible party nithougl hie hrevcl theo ftineds in Losatnk. uomitist 
Which to check. 

bt hh. [dene hot take In or make mt criminal to discount 
doubtiul or even bysvel perpen, the discretion or “lawful author. 


. ** " . ’ 
IT \ totiake or not muake discounts bere Possessed DN the 


| 


party discounting the bad paper clos Us.. be) 


United States «. Britton, los UL So. 185, 


; om | ; 7 
If we are rivlit moths. then. under the authorittes «1 ect, 
spree WE Wits peur tay een To the prlesicler foo Dheentive these 


exceptions IN) the inechictment, sere le SITES psthEve \ ered tne. 
Vona cui \ | aor Cuestion, thiset the offence | reed fet] \\ ithiin il 
Cliss ot IN ISA PpPrOprhat lon mide criminal bey the Stautate., \\ bret 
do we tind to be the fact / 

Ist. — There isnonverment in this count that Simmons. the 
parey for whose benefit the Miisapplication Ist lowed te have 
beeen rristele, Wils Insolvent. 

Al.— There is no averment that the money was in faet lost 
le the lank, ar thist if Wis CVE preat 1h} jeopardy, 
el, There is no averment that it was not all reper, 

ith.— There is no averment that the fund was, in any cde- 
ree, put In danger of being lost. 

Doth. There is no averment that nevwaullves, or tends to heou- 
tive, the fact that the parting with this money was an ac- 
commodation loan, based on his cheek to Simmons, he being 

erfectly able and ready te pay the loan, at any moment, 

mick, 

éth.—There is no averment that defendant was not ** law- 
fully authorized ~~ to make this loan, as provided in paragraph 
7. Section S136, or ins S200 above. 

On the contrary, every averment in this count may be true, 


‘? 
— 


« . Cot on et Ee wee: De eT ee ew el 
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and vet Simmons may have been worth millions of dollars, and 
the loan may have been an advantageous one to the bank, and 
have resulted in large gains to the bank, and have been such, 
that at no time was there the slightest doubt of the transac- 
tion being profitable to the bank, and the loan made by one 
lawfully authorized, 

This Court held, in the case of Britton, spre, that the first 
count of the indictment in that case was bad, although it al- 
leved that the defendant, James I]. Britton, the President of 
the bank, caused and procured to be then and there received 
and discounted by the bank, a promissory note made by James 
Hl. Britton to the order of George FL Britton, and which: is set 
forth in the count, for SZa.855.00-: that the note was endorsed 
by George FL Britton: that the said James TL. Britton con 
verted to lis own use the S20. 251.63. received on the diseount- 
Inv of said note: that said mote, when discounted, was not well 
secured : that both dames TL. Britton and George FL Britton 
were, at the said time, Insolvent, asthe defendant well knew : 
and that said defendant, by procuring the discounting of the 
note and by applying the proceeds to his own use, wilfully 
nisapplied the said S20.251.03. with the intent then and there 
to defraud the HSSOCHALION, 

This Count Was hela to be lysed, hor the reasons stated It) the 
Opinion bv bustice Wood lon paves tsa 17. The Court points 
out the defects in the indictment by saving of the first count: 
There is no allegation that the maker of the note was the 
James El. Britton who was President and Director.” [ouit, 
passing that point, the Court proceeds to say that, assuming 
that he wes the President and Director, the eravamen of the 
charee is that, beine President and Director, and beige tnsol 
vent, he procured to be discounted his own note, the same 
not beige well secured, and the pavee and cndorser thereof 
being /ase/reont, and that he, the defendant, well knew this. The 
Court saves: 

~The incriminating facts are that the note was not 
well secured, and that both the maker and endorser 
were, to the knowledge of defendant, insolvent when the 
note Was discounted,’ 


The Court might have added the further incriminating facets 
set forth in the tirst count. that he had converted the honey to 
his own use,and that be did this with the mtent then and there 
to defraud the association. This is certainly a better count than 
is the nineteenth count of the present indictment. It has in it 
every incriminating clement, save one as to absence of assent 


lo 


by the bank, contained in the nineteenth count of the present 
indictment, to-wit, the incriminating elements following : 


|. That the defendant ** misapplied * the said) sum of $20,- 
251.63 to his own use. 

2. That this was done wilfully. 

3. That it was the fund of the association. 
. That it was not secured. 
5. That the defendant well knew that it was not secured. 

6. That this was done by the president of the bank, 

y. That it was done with intent to defraud the bank. 

s. That they, the maker and endorser, were, as defendant 
knew, insolvent. 


— 


And these cover and embrace «// of the elements of the of- 
fence which wre found mn the nineteenth eount of the present 
inelictment, except the averment as tothe absence of the di- 
rectors’ assent to the discount. As to this last matter, we will 
consider that presently, 

This nineteenth count alleges 


I. That the defendant was president of the bank. 

2. That he did. wilfully and unlawtully, misapply the fund to 
the tise of Simons, 

%. That he did this with intent to defraud the association. 

t. That he made this misapplication of the funds by means 
of a cashier’s check drawn on the bank when he Awe that the 
sitid Honey Wiis bot on deposit in the bernlk. nel threat the bosenals 
did not owe Stimons anything. 

+ That he knew it was not “secured ~ in anv way, and that 
Simmons has no rieht thereto. 

6. That the bank did mot know of, or assent to the transae- 
tion. 


Now. anaverment that is found in the first count of the 
Loritteon (ist, sine which Is pool found in the nineteenth count of 
the presen Inlictoment, is the verv matertalone that the presi 
dent of the bank (the maker of the note), and the enclorser were 
both inselvent. It is, we submit, quite impossible, therefore, 
to hold that the nineteenth count of the present indictment ts 
vood, and the first count in the Britton case bad. unless it be 
so held, because of the averment in this nineteenth count, that 
the Inisa pplication Wits without th hrcwledee or copmsxenul ot the 
dsseerdtion (and whieh was absent in the Dritton counts). 

In commenting upon this first count in the Britton case, the 
Court says: 


ee ee ee ke 


~ The oravamen 
being 


ine ay worl 0% Te joie “" 


the same not bem 


lt 


if the charge is that the defendant, 


president ania ihrector of the association, ana lye. 


ured to be discounted his own note, 


‘well secured. and = the pavee and en- 


dorset! thereo! bene “ino Insolvent, which he, the ile- 


fendant, well knew The (ytles- 
Lieotl Is. Phererorve, presented Whether th proctring of 
/ yey f aT), , a netoed pocole hy (tdi) har j or hie INNO TOT 
. . . P . 7 , . 

ji \ pul isd) plication of thy a axe sper die UN, malhishe 
} / ‘de caf /,, i in é wm. leaylay of the pi don 
r AN yt It is not even necessarily a fae? on the 
mmcn hill pon) , 

lt ina thoroughly settled rule of criminal pleading that where 
thir cu \\ a i‘s medictien Tero Sel forth the jeatpew WN whieh 
Tih there SU) tted. and Which offense thestatute delines 
S) ae ea i, bhe Ist ie , Teriis, as in this cise DV 
Lyi is thie Words LEEUULEV PERE Sct pope anal, ise, by the 
Words Ounjure or defraud ——there, and in every 
<1 : ims 8 orth must. rn cleending whether 
ear SHiOW The COMMISSION OF a crime, be considered 
phy . ‘ / (fe j j a4 f J*ssee ‘j pple je dd j i, 
“ 

\p ‘) ‘ st this rule dneans that the ** peas sel 
ica) is me sulllcient. in daw, to show that there Wasa “nis 
Lpopoide (oti. \ e sense ol the word: Hrbiscipopiy, as Used 
Ili thi _ . . sf). ere thy id fy / j /, ,? a is pueed j Py 
fyi, j F : j : ‘i me Peas] i Beeld i i " 
/4 f t’ bhie’ct lis Ne Poort dy fibtiist. onpenstle peak by 

. shh 'f t ia) show Lite Liisa pplication Wills nhen- 
Lie ut (py sii \ | iL ieony rae 6l epee 7, 
This) rule is dire plied. by this court. in the case ol 
Dritton Lie? i ( ie*] | ttie Dritton Caen. 81 the lipst Coplbbk, 
Wiis ‘ COTES LETC (ot) pets 1Mp—4. eX press|y 
Fie BSS or, eine { ~ 0). bE  Oben. overred 14a) ave howl 
Eddsct pop diac i} I} Ist*. Tb\ fie? president, Were Inisapplied 
Vitli tha nientlion, heh ahiak there, to clefraue the gssochition. 
And, notwithstanding these averments of this count. the Court 
Sa\Vs Leoti ing Lia’ Count, Lhicat Pasi snuth nd thard is ‘fave pred ay 
/ In stating the teams resorted to Ith ehacting Tlie allewed 
fraud, the mote ma ave been lawtully and properly dis 
counted, Dercatlise’ Is Within the discretion of the dhrectors.or 
Thie ollice rs or avents, hat Pully appointed by\ thet. to discount 
such a note if thev see tit. 


This, manifestly, the Court could not sav in regard to this 
count if, in estimating the sulligiency of the means set) forth, 
they gave force to the averment that the «discount Was made 
fraudulently with the intent to defraud the bank, 

The Court also adds that thils count clic i “allege that 
the discount was procured by any fraudulent: weaas* And 
continues : 


Shay all thet Opp UES, the Board of Directors, or of- 
licers, or agents, by whom the note was discounted, 
hay, tipon knowledeve oft the feeets. ca the wtinost qood 
path and tor the adeantage of the association, have de- 
cided to discount the ote, The discoumt mav have 
turned out to bea beng? to the association. for there is 
yo crormen?t that the note was vof pord at maturity, or 


tirsat the assoc lation withered ANN loss by reason of its 
cliscount wh ao If an oflicer ol a hanking HSSOCTIL- 


Thon, hj (it bn vol or wit. submits his own hheote*, W ith am ¢s- 
wool v% vii encdors ro ais SCCUPIEV la the borne 7) cLires tors 
for discount, unnel they, raw ye the faets, order it to be 
discounted, it would pPproacn Ltie ‘ereye of txt piliely 
thicat the use of the discount by the officer for lis ow 1 
purposes would be a wilful misapplication of — the 
funds of the bank and subject him to criminal prose- 
culion, 


Here, then, we see. in this ruling bv this Court, a conspicn- 
us example cennad illustration (>! the rule That a tere averiient 
that a certain Mitsappropriation was done s wilfully” and 

with the intent to defraud the association. will not be al- 
lowed to make out a suflicient averment of such wilful imisap- 
Propriition, ora suflicient averinent ol thie Pretucdulent britent, 
\\ here the "* WOOL UES ” by Which these thiine's were accomplished 
is, bv the law, requ irene to bye stated ; ond where the stated 
er tit. on th Jhb we Lave Ny CUNT Vid seal @ hin to show Me Froud 
lent entent ov the wilpul jib ewe pop ty (Leese, 

This rule, requiring that the partee: ; yr acts and circunm- 
shines ahieh pecthie “yp peed ¢ wer: isthe Vj, fraud, or other w rons 
doing where such fraud or wrone-doing is the erounmd of the 
aetion, mitist be fully plesacoed, ane that it Is not enough to “LV 
that the act was fraudulently committed, is applicable even in 
CIVi] actions, Whether at law or in equity : and no Court has 
Traore stringently enforced this rule of practice ned pleading 
than deg 

In Wood +. Carpenter (lon TS. p. Pde) this Court: states 
this rule, in an action for fraud. in these words : 


kn where Ba ed, eee iol eed pay setae a? ‘pple ‘ Rat hte Ws OE ve “ard ee, ea 
2 ee Se a Ries or ae ge Nm 5 : : . ~ eae —s aegnans 4 . ~ _— — 
+ et “ =? 3 Te oy 
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In this class of cases the plaintiff is held to stringent 
rules of pleading and evidence, and especially must there 
be distinct averments as to the time when the fraud, 
Inistake, concealment or misrepresentation was dis- 
covered, so that the Court can clearly see whether by 
ordinary diligence the discovery might not have been 
nude before. This is necessary in order to enable the 
defendant to meet the fraud and the time of its dis- 
covery, a 


The Court there cites the following cases: 


Sterns «. Page, 7 Tlow., S1!-s2%. 
VIoore . (yreen, } ts llow.: 4) 42. 
Baubine «. Baubine, 23 Tow., 10, and many others. 


This doctrine is repeated ino Woolensack +. Rether (115 U 
S.. fez. where the Court says, speaking of pleading an aet 


= 


of traud : 


Particular acts of Frond or concealment should have 
been set forth by distinct averments, as well as the time 
Whi hn thie discovery Wills mide, so) thysat the (Court av 
see Whether, by the exercise of ordinary diligenee, the 


discover, niet have been before made. 


Citing. 7 How., 819;19 How., 69; 21 Wall., 185; 
#9 U. 8.. 201: 2 Wall., 05; 101 U. &., 135; les C 


S., ol. 


If this be the rule regarding civil actions founded upon al- 
leged fraud. inuch more must it be the rule ino criminal pro- 
ceedings, Where the utmost fullness and clearness of averment 
is required, not only in order to enable the party accused to 
know what he is required to meet, but also ino order that the 
result of the trial shall be available in any future prosecution. 
We accordingly find it laid down in Arehibold, Cr. PL, p. 46a 
that 

* Where a statute annexes a higher degree of punish- 
ment toa common law felony, if committed under par- 
ticular circumstances, an indiement for the offense. in 
order to bring the defendant within a higher degree of 
puUNIsmment, ast CLP ESS Y chary it to herve heen couria- 
niblted under those copenmstances. and wm wWtsxt slat th opp 


. . . . ‘4 
coe pe STANCE SN mith ‘‘¢ rhainty and precision, 


Citing: 2 Hale. 170. 


Or take as an illustration, the indictment for false pretenses, 
The same author, Archibold, on page 275, says : 

* The indictinent must set forth the pretenses. Where 
it allewed the money to have been obtained by false pre- 
tenses, Without specifving them, it was holden to be er- 
ror, and the judgement was reversed. LR. 7. Mason, 2 T. 


., O81.” , 


So in Ist Bishop's Criminal Procedure, Section 454, quoting 
from Chitty, he SUVS: 


* The indictment ust state the facts of the crime with 
with such certainty iis the nature of the case will cvedtnit 
Therefore an indictment charging the defendant with 
obtaining money by false pretenses, without stating 
What were the particular offenses, is insufficient.” 

Citing: Sd Term Reports, 55): and Mall & Selwyn, 

Bus 
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In United States ». Warner, «4 «7... decided ino Southern 
Cirenitof New York, in Iss6. by Judge Benedict 26 Fed. Rep., 
~oO16). under this section 5200, the Court held what is stated in 
these words: 


“The indictment seeks to charee the defendants. 
Warner and Work, as aiders and abettors of Ferdinand 
Ward in a wilful misapplication, by Ward of the moneys 
of the Marine Bank. of which association Ward was at 
the time at director, An inelictment of this character, its 
all concede, to be vood wvulbst the delendants Warner 
“biel Work. piertst stale facts showing fy sesetpplication of 
th MOME Tt of th ussoclation conimitted hy Ward, 


In view of what has just been said the Court must) throw 
out of its view the words of the ielictment, Sit \ Ine this it Wits 
clone “wilfully, and with intent to defraud.’ because these 
words have no weight whatever in ascertaming whether the 
Indlictinent., when it proceeds to set forth the “means” by 
Which the misapplication was accomplished, has set forth 
means sullicient inlaw. These means. so set forth, are tried 
by themselves, and are not helped out by incriminating adjec- 
tives. All these incriminating adjectives are necessary because 
found in the statute’s deseription of the crime, and were found 
also in the counts in the Britton case: and vet the Court held 
that the indietment in that case was bad because these inerim- 
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iting terms, * wilfully ~ —-* frauduently “——** with intent to 
defraud the association ““—are not good, as averments of fact, 

} into account in estimating the sufficiency of the aver- 
nents of the count in its attempt to satisty the fundamental 
rule that the averments, Whether athirmative or nevulive, rlist 
be so full and complete as to exclude the possibility of their 
being // true. and vet no crime committed within the meaning 


hor take! 


The Court savs, speaking of the statute : 


rey . ; ’ ° | : 
: (*de* IN Thee DOV ISO?) ct Thee statute Wied fortes 


ealiscounting of a note not well secured, or both the 
aker and endorser of which are insolvent. = It is with- 
Mn the UIscretiond (>| Lie directors. i>} thie ollicers. (oT 
2CHts, vViully appointed, to discount such a note if 


nd it iuight. under certam circumstances, 


Teh lo tiie dvantave of t He’ ASSOCTALION, 


» » | . 4h 1 ¢ . ‘ i 
Precisely so the case at bar, Phe 1th count of thre 
. ” a 
dictine | “a 2 Ce o1MONeV Was Nob secs, tie rOore st'- 
j , 1? a = _ : 
Cured ere tneans Whatbit tneant in the britton case, bampery, 
fieol sera liinredl j if f bracal tities es haat “phe Shi? coped 4 
i ‘4 YJ bile “SEER 4 j fil j / i. / 
} rae ; s, " . 
desc) tia tT} rq ale ‘ brinent. Pheretore. a*\'g*) \ "TVerine an 1} Lie 
: ' ! 
oe st beri toe Tribe, CNecept Lire saleb TCrimn 
’ ’ J . ae hy 756s FF | i ’ itiml r) = “na 
l ri ives » ELECT) cil'e ii} COPA T LEE ats isi STIOOMV GES, rat 
ry ror , ; cyey | Wen ‘ae , VT 
tol CP Teed ie’y Or Which SbHnmMoOus Cave DIS check WM ‘t\e 
, onl} t Rr ; | ' | “fea f 1’ ora 
te, ott ee SiC tui ie’ i> " MOTLGIS @)) Liie | Tend : frites. ie? Chery id] 


alli ane rmrower mv nave HWeen thie venithy st oman r} Vey 
York the most prudent business man oin New Yorks: ta 
i ; ; | | ; 

mAVeE CCT LHC OW eT 41 hall Or more of tle Stock OF The Oak, 
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ana thie batik HAV have reecrved thie Triaotie’\ MAC iy OE] thre ery 
day of or the dav a iter the boun: ittmavy have been a mere a 
lation toan, made to Simmons on tis cheek. und the 
Coil I, ects ict ¥C° poreneat “| rere} by is irik \ et ‘ er Wold of 
this madictiment pa ave remaimmed trie. except the W ora 
With intent to cdelraua,  OWineh Wor Is. cis We hist ve seen crac 
sald, do not **count > im determinine the sulliciency of the in- 
(dicbhiienht in tts setting fort Lb Loe’ teas Of ACCOMLPLSHING thie L 
lew docrime. WW hieclp teas the law reaguiires te ye Set toy hi. irad, 
iso. le) ne sullicient Tao tebe ke Oll, as a tiatbel ot law. Tiie’ | 


leved Wiiltil isa pplication, 
Without the Knowledge or Consent. 


\\ e@ how come to that clause in the indictment which alleves 
that the acts set forth as constituting the walt Hisa pplication 
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were done * without the knowledge or consent of said assocta- 
tion, or its board of directors.” 

It may be said, in reply to what we have gone over, con- 
trasting the case at bar with the Britton case, that there is this 
material difference between the Indictment in the case at bar, 
amd the one held to be insutlicient in the Britton case: viz: 
that, in the case at bar, the indictment. in each count, charges 
that the ** misapplication ” was made “ without the knowledge 
ancl consent of the ASSOCIATION, or its here of directors "i 
Whereas, In the Britton case, the averment in this regard was 
“that the defendant did cause and procure to be then and 
there received and discounted, by said: assocationg” We. In 
regard to this part of the indictinent, the Court, at the bottom 


of page 16. savs: 


~ This count does not charve that the note of the cde- 
fendant was discounted at lis instance, without the au- 
thority of the board of directors. On the contrary, the 
charge is that he caused and procured it to be discounted, 
This mi plies that it Wiis done by tlie directors, or ot ler 


duly authorized officers. or awents.- 


Now, in reply to any contention that may be reaceedes, hasecl 
upon this difference between the two counts, to wit, the one at 
bear and the one in the Britton case. the follow inher thitnes “re 
to be carefully noted ; 


Ist.— That. bv Section 5156. Clause 7. such bankine associa- 
tions are authorized 


* To exercise, by its board of directors, «7 duly i 
thopazed ONTCORS, or wud wis, stub yee lt law, “all Stel inel- 
dental powers as shall be necessary to carry on the busi- 
ness of banking, by discounting and negotiating promis- 
SOry hotes, drafts, bills of exchange, and other evidences 
of debt.” &e. 


It is thus, by the statute, made precisely as cou peta? for the 
president, or other officer of the bank. if ss dulw authorized ” 
thereunto, or exercise his d@¢sereffonw in discounting notes and 
making loans, as it is for the directors to do so: and it is a 
matter of common knowledge that not. perhaps one discount 
In a score is submitted to the bowed ctself as distinguished brow 
Its duly authorized officers. 

The prestum ption ot law Wiis thiiat the plaintils ucts were 
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rivhtly done under the old maxim, “Omar prasvmuntur rite 
of sole pinetie (NN “ote donee probetur ‘ii contrurium. . 


Lawson on Presumptive Ev., pp. 60, 461 
Bank of United States 7. Dandridge, 12 Wheat., 64. 
Whartons Cr. Law. Vol. 1. § 715. 6th Ed. 


To constitute hima duly authorized officer or agent, it was 
not necessary that his authority should be in writing or by re- 
solution duly and properly passed and entered on the minutes 
(same authorities). 

~ Tf officers of a ce rporation openly exercise a power whieh 
‘presupposes a delegated authority for that purpose, and other 
COP PpoKrace acts show that the corporation niust have conten p- 
‘dated the legal existence of such authority, the acts of such 
‘olticers will be deemed rightly done, and the delegated au- 
thority will be presumed.” | 


Justice Story in Bank «. Dandridge, spre, 


Remembering now what we have already stated, (pra 
|p). . that we must take the pleading most strongly 
against the pleader and that the indictment must) contain 
every allegation necessary to negative the posstbilitv of inno- 
cence, Whisit statements lo We finnel In the count to show thisat 
the plaintil was not ‘lawfully authorized ~ to perform the 
wets charged? 

The only averment of this count now in question, bearing 
Upon the lnct as to Whether the defendant Wiis wuthorized to 
make the transaction in question, Is that Which is expressed by 
the words following { ‘a |). (id. fol, Si): 


Phat he. the said Peter J. Claassen, being then and 
there such president, as aforesaid, did. wethowt the hiow- 
/, life and consent of the sid associa, say" its hentved of 
divectors, procure the making, by one Andrew i. Colson, 
who was then and there the cashier of satd association, 
of a certain writing and check.” We. 


These words, * without the knowledge and consent of the 
said association, or its board of directors,” mean here no more 
than that the association, and its board of direetors, did not 
know of, or consent to, the specie transaction, named immedi- 
ately after said word, at top of page 64. This may have been 
perfectly trae, and vet the president and officers—as is the fact 
in the case of almost all such transactions—may have received 
a genera authority to make discounts, &c.. and this general 
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authority is sufficient, under the Tth clause of said Section 5136, 
to put the president in the position of being as thoroughly au- 
thorized to make discounts, &c.. upon lis own judgment and 
discretion, as it is for the board of directors to do so. 

In other words, a ‘duly authorized” officer is precisely as 
competent to make all such transactions as are named on top 
of page 64as not beme consented to, as is the full board of 
directors. So this is expressly ordained by said Section S156, 
and so by this Court expressiv, indicated at bottom of page 
oo in POS UL S. €. 

Therefore, there being in this case no averment that the 
president was not avthorszed to make the transaction, he stands 
nm the SALT PosTtion in which the Court, in the Peritten Cuse, 
put the board of directors : and of him, the president. being so 
authorized, precisely the same thing may be said as was said 
by the court in the Britton case. namely 


me It is within the discretion of the directors. on the 
after PS Or = Ute wits, law fully appomted ly thier, tes clis- 
count such notes if thev see fit. * Tf an offi- 
cer of a banking association. being insolvent. submits 
his own note, with an insolvent endorser, as security, to 
the beoorerel ot chirectors lor cliscount. sec they, krHow ne 
the facts, order if te bye cliscounted, 1 woul approach 
the verge of absurdity fo say that the use, by the oflieer, 
‘ot the proceeds of the discount heey’ lis cow PULP sees 
would be awilful misappheation of the funds of the 
bank, and subject him to a ernninal prosecution.” 


It will hardly be seriously controverted that the averment 
that this transaction was without the knowledwe and consent 
of the board of direetors is wo equivalent tonn avernent that 
there was mn existence no veneral and ‘sue authority even to 
the preside nt ta mathe discounta, de , TO th, hank. The pre- 
silent beme one of the ottieers named in Section S136 as - 
thorized to make discounts, &e.. 1h so authorized. it will hardly 
be successtully denied that an averment that he was wo/ so ittl- 
thorized is indispensable to a good Indietment, 

[pon this point we submit some of the authorities 

before referring Lo the authorities, however, in Support of 
the present proposition, it is needful to state, explicitly, where- 
named how this authorization of officers to discount. Kec., 
numed in the paracera poh of Section S156, is related to and be- 
comes material in considertng the olfence defined in Section 
520, Section S200 makes it an offence fora president to wil- 
fully misapply any of the moneys of his bank.  Ilere, taking 
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this section 4y /tse/r, isa provision, Which browdlly and generally 
makes itan offence for any and every president to wilfully mis- 
ply his bank's funds. but this is not «// there is in the way 
of statutery provision entering into the question as to. 
what the statute makes to be a Inisapplication of tunds 
by an * officer.” On the contrary, this Court has said, 
in effect. in the Britton case (108 U.S . 16), that Section 5136 
isone in purse motes With Section 5200, and must be read , 
along with Section Sze oin obtaining the full definition of the 
offense bv officers of banks indicated bv the words °° Hi sitp)- 
my.” ana, therefore, this Court there SaAVS that. by reading 


Section S136. along with Svow, it is disclosed that 


" £HeTC Bw BO pan Isilon of the statute which forbids 
the «discounting ot 


Maker “aliel endorser oot Which are insolvent. It Is wth a 


ao heote Not well sectred, «>}’ lroth the 


the discretion Of the directors, or the officers, or vents, 

; ? . : . ? as Bw . , ied ’ , 

aw ud Appointed OV Chet. To ascount such a note i 
2 ‘ ] .+ | 7] . . . | +3 ts , . . 

tt ea Tt. ame it bent. under certain ere Hinstances, 
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Tins It Is i mde te appear eXPLressl\ ~ hot only my the /, they ot 
the statute. reading Section S20 and the 7th elause of Seetion 
156 together, as they must be, butalso by the deeision of this 
Court, that the words st duly authorized ~ as found In. said 
Tth clause, must cif vour decision in the Britton case, lold- 
ne that il | SUeuUnt, wC.. thie Di AUCHOPIEV of 
the DPourd of Directors. although made to an Insol- 
vent, and with intent to detraud the bank, is not a misapplica- 
tion Within the meaning of that word in said Section Jv is to 
be nilhered Ten) Doe Inserted, in obedience Lo the loree ol (‘lause 
* Section S136. atter the word °° agent, — in the first line of 
sald Section S2o, 

With these Words so appropriately inserted, this section 
will. in the enacting clause, or clause defining the offence, read 
iis follows: 


se very president * bad ” or avent. not 
duly authorized by the board of directors, to do or not 
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to do, according to his discretion, the act allewed to be 
i misapplication, who embezzles, abstracts, or wilfully 
Miisapplies the monevs,” &e. 

[fall the provisions of this statute bearing upon this question 
What it is that Congress meant te make to oe a misapplication, 
Within the sense of this word in Section Jveth= are read to- 
vether, as thev must be, and as this court did, in the Britton 
cause, then it is undeniable that such is the reading of the stat- 
ute when all its parts, essential to a full definition of the ertine, 
are read towether, 

Keeping new this in mind, we bee, for the sake of clearness, 
to tix the attention of the Court upom the three classes of 
crimes, Which. as to the character of the tidictinents ty Whiten 
thev must be presented to the courts, have direct bearing upon 
the present question is to Whether COotLiLts tJ 21. hy spiel ~D 
wre defective it) their failure Oo aver tint the clefemelant. in 
making the transaction complamed of, was mot, by the ussecia- 


tion, cluly atuthorized todeoor not to deo. within tts discretion, 


the act of discounting the Simmons eheck which is com- 
plaimeck ef, 

(one ol these three Classes IS that wlhererm the crite is ce 
fined by using some technical word of the law, which, by 
reason of having, in law, allixed to ita certain KNOW] s Die 
cation. suchas the word “murders” needs net to be helped 
out by averments vom to show What constituted the * mur- 
der.” 

The present Hdictment is, of Course, not of thst Class, be. 
Coalse the controlling word — PLISGEP POTN ~ Is not a technical word 
of the law wherein and whereby itis certainiv: knewn and 
fixed as to what acts and elements constitute the Nisa pyplicat- 
tion. 

Another cyt sitiel three classes IS threat Vherem thie stutute 
pully ane erphicitly sets forth unnel cletines, ith thie’ ehucting 
clause, wWhiat wects ane elements are renpuisite lo hte \t}) the 
crime: and where moreover the Legislature, for reasons of its 
own, chooses to withd war or eter pr Tron the Causes which would 
LL within stad de thnstion, a case, OF a Clauss of crses, ane 
proceeds to ilose in seolibe: other parts on thy Shottit 1 vy weteed 

In this class of cases, of which examples will be found stated 
In U.S... Cook (17 Wall. 174 ef.) the indictment weed not 
set forth that the act complained ol Was nol 
eats feel CXSES* ond. if it be one of the exceptions, tliat may 
be left to be shown by the aelense. 


one of the said 
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The case at bar is clearly not of that class, because the stat- 
ute here contains nothing vy, the sthitye of un eves plion ar a 
withholding oro Cus. ora elise af CUS x, From the Jenn ition ane 
Puree lh of the Crete. and which mantle hae ssvily on” PRIMA FA- 
Clk Caste within th. PULL dad EXPLICIT di tuition of the crime 
but tor th. saved ence pling PVOUISTOW: 

And, besides this fact, that the statute contains no excep- 
tions, so set forth in terms as exceptions, it is plain that the 
definition in said section 5200, in using said controlling word 
‘misapply.” has not attempted to give a fv// and exe? detini- 
tion of the offense, but has, on the contrary, left the legisla- 
tive intent) involved in the use of said word *imisapply to be 
derived, as this Court derived it in the Britton case, by read- 
Ine this section along with section plo, clatse ‘. 

These suUveeStTIONs, therefore, conclusively show thrat the 
present case comes within a third, or different, class of cases, 
Viz.: Within that class and rule which is stated ino section 6537 
of Dishop's Criminal Procedure («| eclition), and within that 
part of the section where the author quotes from the 2d edi- 
tion of Starkev’s Criminal Pleadings, page 171, the following 
fundamental proposition regarding the rule of pleadings apple 
cable to the matter as to what averments are necessary in the 
class of indictments to which this proposition applies. The 
quotation from Starkey revs as follows : 

[tis a general proposition that no indictment is suf. 
ficient which allewes an act or omission. 4 ¢fse/f dio- 
cout, HNLOSS it proceeds Lo disclose CIPclustances which 
render such act or omission tlheaal.” 


Applying this rile here we have this result: You have. in 
the Britton ease. in holding the first and second counts in that 
case bad, explicity. decided that a loan, to insolvents. of the 
moneys of the bank is not a crime ceven if made with the 
fraudulent intent named in the section, to wit, as averred in the 
sald first and second counts in the Britton case—made * by pro- 
curing the said note to be discounted, and by applying the pro- 
ceeds of the discount to his own use, wilfully Inisapplied the 
sald stun of 820,351.63 of the money and funds of the said as- 
sociation mith th, snete yl th tt and th re te li fraud said Usxini- 
tion, and (* hain A , /’ Pprons lo the ground jurors “unknown ~~ 
and have determined that an element which was necessary to 
make up the offence of * imisapplying ~ was still ¢bseat from 
that indictment, and rendered it fatally defective within the 
rale just quoted from Arehibold. Several of the defects of 
these counts are pointed out by this Court, and prominently 
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the one whereby it appeared that the discount was @uthorsced 
by the board of directors. 

This, then is a decision that the discounting by the directors 
of a note or check, even though it was worthless and was done 
‘with the intent to defraud the association?” is, nevertheless, 
not unlawtul, ora erime within the meaning of sated Sections 
HPO ane SG, 

If, therefore, this maxim just quoted from Arehibold. and 
Which is * fundamental.” and is so thoroughly settled as to 
have become a maxim in the law of criminal pleadings, means 
What itsavsandisto be applied to the present indictment, 
then sitlel counts are hataliv defective iN thacal they fail te sect 
forth «// the conditions which the statute makes necessary in 
order to bring this lawful act of making. by authority. of the 
board of directors, the discount in question, Within the class 
made crimes by sald Sections 

The same thing which we have quoted from Dishop and Ar 
chibold is found ino numerous decisions by this Court other 
than those we have above named. to wit: Other than U.S. 
e. Cruikshank (2 UL S., 542): Ex parte Va. (loo U. S..552): 
tC. Soe. Carll (105 U.S... 618). &e.. Xe. 


See“ Supra,” page 


Therefore, according le thre explicit tertis of this) pain of 
the law just quoted. i Wiis Indispensable thet the eletment 
should not stop by alleging that the president discounted a 
check with intent to defraud, &e.. but it must proceed further 
and allege all the * circumstances Which are necessary to ren- 
der such act of discounting illegal “-——that is. in this case. al- 
leve that the officer had no discretion, under the authority 
named in Clause 7 of Section S136, to grant or refuse the loan. 

(dy, take the Cisne named I\ Dish 1) sith Section Tive of 
Crandall «. State (lO Comin, 259). Phere a party was indicted 
hoor harboring il colored person in COoutraVventLiOn of the C onnec- 
ticuit statute. lt Was allewed In the information, that this lar 
bovine Wilts “7 theowl the Lace pene required yy such stiittite : lout if 
Wits Nel ullewed thisat the school woes rel ce wsed, ana the Court 
Were of opinion, that, by construction of the statute. it would 
not be an offense to harbor such children, without leense, to 
attend a //e used school + therefore, that, for the want of this 
negutive averment (that the sciiool was not licensed), where, 
Indeed, its absence did not ereate a literal variance, the infor. 
mation was held to be imsuilicient. 
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Soin Section 636(1 Bishop's Cr. Pr. the author cites the 
erase of the State «. Barker (1s) Vermont, 195), where a statute 
provided that, if any person shall, on the Sabbath day, exer- 
cise any secular labor, business, or employment, except on/y 
such as works of necessity and charity, Wwe shall be punished by 
a fine, &c.. a complaint not negativing the exception was held 
to be insuilicient. 

So the same Section puts the case of Commonwealth 7. Max- 
well (2 Pickering, 139), where a statute declared that no inn 
holder shall entertain, or suffer any of the inhabitants of the 
respective towns, where they dwell, or others, not being trarel- 
/ Pa. SPUN ra. Or . lyers ay such hovese x tO abide qo} remain in 

: their houses drinking, &e., on the Lord’s day, &e.. on the pen- 
uty, &e.; it was held to be necessary in the indictment to set 
forth that the persons entertained were neither traveller, stran- 
vers or lodwers. 

So in the same Section the author cites the case of Elkins +. 
State (15 Ga. 455), where a statute provided that, if any per- 
son, unlicensed, shall retail any spirituous liquors, cvecpt oe cor: 
porate towns, cities, &e., he shall be guilty of a misdemeanor ; 
an indictment omitting to negative the exception. 

In the case of Davis ~. State (39 Ala., 551). it was held) by 
the Court that an indictment for distilling grain contrary to 
the provisions of the Alabama statute of December sth, Ts6z, 
is fatally defective, unless it avers that the defendant was «of 
Ciity hori if hy th Graoreruoer to do NO), 

In Beales » State (LO Missouri, 408). the Court held that 
where Nees pul Stututes authorize license to ePXEPCISE il prerel ular 
trade, an indictment for the breach of ove must weqefere a right 
under the other sfufivf-, 

In Commonwealth « Clark (2 Ashin. Pa... 105), the Court 
held that in an accusation which sets forth a charwe which 7s 
Crim nal only mnidep on phan erro nesta ne S, which are defined hy 
the law, the omission etther to set forth or adver the exreistenes of 
such COPOCU DSF NCE N ey the srdectine wt wrath h, fatal hi if. 

Apphed to the present case, this means that, since even a 
fraudulent misapplication of the moneys of a bank, by its prest- 
dent, is eriminal only wprde “a the COreninsstd nee N anil conditions 
that he ¢s not authorized hi (Vause fof Nection 51396 to door 
got aD do. mithin his disey hion. th. at alloy dl lo hy the 
criminal misaplication, therefore, an indictment is) bad which 
fails to allege that the president was not duly authorized to do 
said act, as provided in said Clause 7. 

We, therefore, conclude this statement regarding the insuf- 
ficiency, in the respect stated, which is common to the 1th, 

Yist, 28rd. and 25th counts. in failing to aver that the Board 


4) 


did not authorize the president, according to: his discretion, to 
discount or not such instruments as are named in said counts. 
by repeating what bas been already said. viz: that the present 
does not present a case where the statute rakesta complete defi- 
nition of an offence in its enacting clause. and then in another 
part of the act, creates an erreplionw Which need not be named 
In the indictment; but it, on the contrary, is a case 
Where, in defining the offence. the statutes uses the indeti- 
nite word wees ppl yy and where, therefore, the Court 
must look at the entire act to see What this word * wfsepyly”? 
means. And it is, moreover, a case Where this Court has de- 
cided that the 7th Clause of Section S136 must be looked to to 
see what “ Inisapply * means. Andthe Court lis there deeid- 
ed, in said Britton case, that‘ mnsapply acces fo praudulent- 
ly eerste rt, without the authority of th Poard op Div COPS, just 
iin ur these mrad he TAL dt 4d thi fi LT, Lit orf “™“, lian 
SY, ) 

Thi rePOre, this in (4 COIN whi s% the 70 nerd alt we a vy 7 <n 
seed mrarpel _ meestppl ye ay, sid Ne 4d Ne i} “er “ote if hy thas 
Clonrt, huis eneluded Trou the de tnition ot thes on pene ery 
CINE where suck authority of th evecton ~ ets ned for LTTETT), 
the aes charged, and hus mile if driilisyn pxthl that the TIA /. 
ment should poate th. authority trom the directors to make 
said dincount. le 

We have already fully shown, as we submit, that the words 
in this indictment, ** without the knowledge or consent.” are 
wal equivalent toanaverment that thie defendant hela no (fe 
vpal ned standing authority, evrVven tilkdder ( latise re Seetion 
DIb6. by the Board of Directors, to make or not to make the 
transaction named in the counts as the nusapplication : that 
these words. nies knowledge sna consent.” nere Mol nne ane ppl 
exclusively to the specene acts and things which Iminediately 
follow them in the count, to wit, procuring: ( olson. the cushter, 
to draw the check, &e.. &e. This palpably and literally is the 
very thing, and the oa/y thing, about which the tndictiment 
avers that the Board did not know, and to which they did net 
consent. 

Now, all this about their not knowing or consenting may be 
perfectly true, and yet the president may have been authorized, 
by a standing resolution passed under said Clause 7, to do all 
the things named in said Clause 7, and which include the very 
things here alleged to be the misapplication. 

This just stated is true, with or without applying it to the 
rule that pleadings are taken most strongly against the 
pleader. It is so plainly and expressly the only thing em- 
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If this Court find any of the counts on which 
plaintiff was convicted, bad, it must reverse the 
conviction. 
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Rtodvers «. Burlington. 3 Wall, oe] 

Railroad Coo 7. Morgan, lo Wall. Zed, 

Darth «. (lise, 12 Wall, 4023. 

Insurance Co. r. Piaweio, 16 Wall. 3s6. 

Railroad Co, «. Presbyterian Church. ol U. S.- Lol). 
Also in Supreme Court of Ohio in Bank «. Bucking- 


nam. 13 0. S. K.. 406. 


Again —it will be observed in regard to this demurrer (R.. p. 


oy) tiabitis nota rrenera| demurrer tothe iInddictinent udxa whole, 
bout Is, On the contrary. a demurrer to witch ot the counts of the 
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sime statute; and the corporation must, at all hazards, see to 
it that this is done, and is punishable if it is mot done, 

So the Court reached the conclusion that the fourth count of 
the indictment was wood, and the third count of the indictment 
was bad. and would not justify a verdict of guilty against the 
corporal ion. 

This, therefore, compelled the Court: to determine whether 
a general verdict of guilty under said two counts, without «is- 
eriminating TE }, COUNT the verdict Wiis based Upon, would 
justity a judyment where exception had been properly taken, 
and where the ryidence delivered im Wits applicable le hth the 
wood and the bad count. The Court held that such judgment 
could not be sustained and set it aside. 


In reachinw THIS CONCLUSION, On page ol, thie C olrtl says: 
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“It eannot hye doubted that the tWwo counts under 


consideration are for the same offense. Mach count 
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count in the indictment is insufficient ip form : because, 
In sich ease. if the whole indietneent is submitted to 
the jury, \V ith ail the evidence applicable to each count, 
and aio gveneral verdict of ouiliv is rendered. and it 
proves that one count is bad. it cannot be known with 
certainty but that the jurvo have found their verdict 
upon the bad count, and mpon evidence which is appli 
cable to that count alone,  * This exeeption to 
the veneral rule is recognized and = stated in the elab- 
orate ne excellent eX position of Lite law tL pMeonl 
this general subject, by Justice Dewey, in) Common. 
wealth «. Desimartenu, 16 (rray, =) SS ree 

This decision is fonnded upon such obvieus principles of rea- 
son and justice, and is so supported by the authorities cited, 
that we hesitate not to think that this court will adopt ioas a 
true exposition of the law in regard te the potnt in question, 

It results. therefore, that. 1 any one of the counts, ti this 
Indictment, upon which conviction Was hinted. is. in the view of this 
court, bad. then the judemient I this case is erroneots and 
must be reversed, 


If. 


This Court has full authority to examine into 
the errors made at the trial in the admission and 
exclusion of evidence and which are specified in 
the assignment of errors and in the statement of 
errors heretofore set out, and for that purpose 
must treat the assignment of errors as in the 
nature of a bill of exceptions. 

A. There has been granted to the piaintul in error hlerem a 
coro and valid writ Olerpror te ane a ricrlit ter PEVIEN th) 6T dS 


Court from the judgment of convietion and sentence, 


In re Claassen, 140 UL S. Ro, vee. 


The act. under which the writ is sued out, conferred upon 
the Supreme Court power to res lew a class of cases over which 
it previously hisael ho riseetion b\ appre! (>? writ of error, 
but is entirely silent as to the prvefrce or procedure Upon such 
appeal or writ of error. 

The ewrant ol this bower carried With it. Diy Ma plication if 
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3s 
not expressed, every mnnecident ane nuthorityv necessarv to make 
the power etfectual. 


-T—t is a well established principle that Statutes containing 


-crants of power shall be construed S)> as TO include the 
authority te doall things necessary to accomplish thie object 
"of tne vra it.and to en, ible the donee of the power to effect 
“*-the pPUrpose ol hie Act. Dornat CX PPEsses the lea. iis fol- 
: lows: ‘AN iis Hecessapi} heap with them “ill thie pwoWers 
. . 
‘Sand incidents necessary to carry out their intention.” (Sedyg 
Vien © onst oc Stat. Laws, }). ey Sedlawiel 4g elie Wien 
"ao sfatiite comm ineds ahoact te ne shone. it authorizes all Liiat 
Is nee ssary for its performance.” (Sedgwick, 228). Potter's 
, |) arris stitfes The rile Tt) lee? i sbatites, pnerthe, ita 
- phone j <a] loved hi ovale poed diac wer in other Lv ores. Wile never 
/ ‘ A 
-a power is given bY statute, eve ryt Hine to thie iki ikine of it 
‘etlectual Is given by implica tion. for the tiaXim is, ° iy tnily 
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PSTell #. Ilart, 1 Conmist.. oy, 

See also Kent's Comm... Vol. lop. 464. 
Potter's Dwarris on Stat.. p. 125, Rule VITT. 
Sutherland on Stat. apg Sec. O41. See. O45. 
Ii y'4 Naovle, + ag _ = 

Robbins «. Grorham, 25> N, ¥. iE 

VMavor «. Sands. i095 N.Y. 240, 28. 

State Smith «. Burbridge, 4 Pim, 542. 
Holines «7. Carley, 31 N, ¥. 4s 


Woiisat is Imiplied Ina Statute. pleading, contract or will is 
"as mueh a pravnt of it as what Is expressed, (Konig 7, DBav- 


Ca 


Sard. 2 Paine, 25t; Haight «. Tolley, 3 Wend. 258; Rowers 


Ineclanad, 14) Wendel... 218: Fox v, helps, WAR) Wendel... 447; 
‘Comvus Dig. tithe Devise, N. 12.) A thing within the inten- 
‘tion of the makers of the statute is as much within the stat- 
“ateas if it were within the letter, (Stowel +. Zouch, 1 Ploud, 
> pete ° # a. oF recniany o> llow.. NOD.) 


(So. Babbitt, 1 Black, 55 (XN VIT.. p. 6). 
County of Wilson «3d Nat. Bk.. 13 Otto, 770. 
Southerland on Stat. Const., See. S34, 


‘Statutes giving the right of appeal are always liberally 

Biocon iN) furthe Trance of justice, apd such an inherpr td 

© hay ye CIS walls a ork 4 hore uve of such right ws pivot he i, tiu- 
” apa ” edi 


Pearson «, Lovejoy, 55 Barb. ON. Y.), 410. 
State o. Waillinms., 35 Mo. App.. +l, 


tl inl 


34) 


Such a construction must be given to a Statute as will pre- 
Vent Injustice, OpPpPPesston or absurd con MHP LLC TICeS, 


hevdenteldt *. The Danes (cold Mine. 3° Otto, 34 
' (NATH. 1). HOD). 
Chew Heong vr. U.8.. 112 U. 8.. S26 (XXVITL.. |». 


U.S. «. Kirby, 7 Wall, 486.74 U.S... NIX... 280). 


~The language of Lord Coke. that a statute made in the af- 
ss lirmative, Without any newative, expressed «>? trenpolioned, does 
“not take away the common law, is now elementary. «2 dust., 
* Om: Stafford ¢. Ingersol, 3) Till 41: Clark +. Brown, 1S 
“Wend. 220: Almy +. Harris.5 Johns. 175 > Wood ¢. Chapin, 
eT N.Y. O21), S26: Hall ¢. Tuttle. 6 [hill 42: Dwarris on 
“Stat... 638: Smith's Comm. on Stat. Law. p. 771. Seetion 


\ “ao. The rule has sprung up under the decisions in regard 
“to remedies and all that is held is. that if the statute eives a 


“new remedy and is merely aflirmative in its terms witheut 
‘any negative, express or implied. it does not take away the 
“commnon law remedy.” 


Hardman «. Bower. oY No Yo. Dts. 
Didles a. Mavhew, >> Const... lia lS. 
Sutherland on Stat. Cons... Section SOs, 


In Southerland, NM, the rule is stated as follows: « Tf a 
~ hew rieht Is created by statute and it Is silent us to thie lente 
* of its enforcement or as to the form of redress in cause of in 
*vosion, then the proprietor of that viel mav resort te the 
“COMMON law aor the veneral statiitory procemiure fey enecddb etl 

* process. Citing numerous cases, for which see pawe O10, 
a a 
In Robbins «. Gorham, 25 N.Y... po Oty sey, dudge Sel- 
den says: " The power to punish of necessity gives the power 
“to bring the delinquent — be fore the € ourt for yn unishiment. 
m “ar no siatabhl, process Ta (Hose, UH HOME porn oP / hy 
 datih. / think je howto dif h, th, duty of th, Cairt beret 9° ate 
** Ode Sor th. PPer pose, Lutte ”, May lew, »o Comst.. {"% ever 
“ye Jones. 2 Salk... 415: Follanb’s Case, > Coke. 115 a: Bae. 
* Abr. Courts, k.%) 
\ Where a Legislature makes a plain’ provision, without 
* qualification, the Cows cau pethe Hone. Mekver « Regan, 2 
* Wheat... 25: Patten. MeCiure. Martin & Yergers Term, 545, 
‘and cases cited.’ 
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if tiled at any time prior to the final transmission to this 
Court of the record. By rule 55, however, it: was provided 
that the assigninent not only Aad to be filed with the petition 
for the writ of error, but also that it should) contain ino addi- 
tion to What assignments had previously contained the follow- 
Ine, VIZ 

as When the error tlleoed Is to the HCLMISSION Or the rejection 
‘of evidence, the ussivnment of errors shall quote the full 
* substance of the evidence admitted or rejected, When the 
‘error alleged is to the charge of the Court, the assignment 
of errors shall set out the part referred to lotions verbre, 
~owhether it be in instructions given or in instructions 
refused.” 

[tis respectfully contended that this is exactly what a bill 
of exceptions heretofore contained neither more nor less. This 
Court surely did) not intend that the record should) contain 
TWO. POss bly lone and verbose PREPS, kKdentical im language 
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htiis have The assignment Corres ted bv this Court, ov f 
the appellant had property set forth what had taken ptce on 
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at leona Deity thrown back upon the common law by the 
‘ ihe ot 1} ‘3 eT Tap) PPO) wle remedial proves dure os We have 
seen, supra, we find that our contention Is entirely im accord 

sich common law praetice. 

a bar the District Attorney filed a joinder tn 
error DM which ‘ aay SS. tThepe IS TO error either iT the 
record on proceedinys dforesdid ov in the giving of judgment 
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(. That plaintit? has an undoubted right to review any 
errors apparent on the face of the record is no answer to plain- 
tiff’s contention, and no excuse for depriving plaintiff of a full 
review. 

The statute, as we have shown above, gives plaintill the 
right to review the erroneous rulings which took place on the 
trial and it is no answer to sav that we can have a partial 
review when weuare entitled to a full one. 

It will be remembered that it is by no fault of plamtill’s 
that he has not before this Court a fulland perfect bill of ex- 
ceptions in the usual form: preseribed for Civil Cases, and if it 
is said that this Court cannot review rulings made on the trial 
on an avreed state of facts, then the answer is as above that 
if the Court find that the Statute has given the plaintil a 
right to a full and adequate review lyuit there Is neo proper 
procedure wit present to make the et effectual it is the duty ot 
the Court to make or tind one. 

[ know of no statutory provision, no rule of this Court and 
ho practice at common law threat ride il bill of eXCePLLOns in 
criminal cases, a pre-requisite to a review upon appeal or writ 
of error, 


IV. 


The exclusion at the trial of all evidence of 
what transpired after January 29, 1891, the 
day of the closing of the Bank, was erroneous. 


At folto LL7. p. SZ. will be found this statment : 
| 


* Tue Covrr: [rule generally that everything that happened 
after the bank closed is immaterial to this Issue. 


C‘ounsel for defendant takes an exception.” 


Compare this ruling with those particular rulings specified in 
the sixth assigninent of error at page HO, fol. 150, of the 
Record. The 19th, 28d and 25th counts charged defendant 
With causing three cashier’s checks to be drawn for S60,000 
each, and said moneys paid out to the parties therein named 
“the payment thereof not being then and there in any way 
secured,” 
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It appeared upon the triahk however. that three collateral 
notes had been made by the respective parties named in this 
count, on the 27th of January, secured by stock of the Lenox 
Hill Bank. and the Kauitable Bank. and then came the (ues- 
thon: 

* QQ. Have the three 860.000 notes been paid / 


Olbjected to as immaterial Objection sustained. Ex- 
cept lon, 


(). You do not know whether they are in the bank vet. or 
hot, do vou 4 


Objected to. Objection sustained, LXception.: 


We have a right to assume, in passing upon the materiality 
of these questions, that, if answered, they would have shown 
that the bank never lost a dollar by the transaction in question, 
burt thicat the SCCULITIOS recerved by it provtel three born 

If this were so, then we find that this defendant has been 
convicted and sentenced to SIX) Veurs i prisontent haoy’ horn 
moneys of the bank to abundantly responstble parties, who be- 
fore any trouble has arisen or any cloud of SUSPICION Cast Upon 
the operation have secured the bank with crommel gene pertect 
collateral out of Which the bosenehs Is entirels recouped 

Lia such evidence leven celmmittedt, und the fact proved, Cutt 
it re doubted for one tTnoment that the case would have bean 
infinitely stronever this the cause of | a Leritteom, }tis iy as 
[i . Which We have cited thy veonn thie StH CIene, «>! the counts, 
and that the motion te aMequit, fol. 151, |. Glo omust have been 
eranted, We think not The tdea of the trial Justice as to 
the relevancy of this evidence may be further gathered from 
the portion of his charge which will be found at fol. 132. in the 
follow byber words, VIZ! 

* Tere, TP should sav. that it is not a question of restitution 
atter the doing of the act. but of the act done by thie neeused 
on the 22nd. On the 27th— the monev having passed out of 
the bank on the Bed-—notes were given and collateral was 
viven, as it would seem, but it cannot be said that because the 
hank subsequently availed itself of those ce dlaterais. therefore, 
there was no misapplication of the bank’s money on the 22d. 
So the question isnot whether the bank saved itself finally, 
but whether or not. on the 22d. when this defendant caused 
the S60,000 cashiers cheek to be civen to Simmons. le applied 
the money of the bank to the use of Simmons. — Restitution 
afterward, or the fact that the bank wot collaterals afterward. 
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does not affect the question of his criminality in domg the act 
done on the 22d. 

This part of the charge was duly excepted to. One of the 
substantive things in the Indictment under this § 5209, that 
had to be pleaded and proven before the defendant could be 
convicted, was, intent to defraud or to injure the bank. If the 
bank was not in fact injured through the original act of defen- 
dant because of the care of the defendant in exacting and pro- 
curing collateral, how could there have been an intent to 
injure it 

The statute reads : ** With intent in either case to injure or 
defraud the association." Tf the jury are to throw out of con- 
sideration every act of a man subsequent to an alleged embez- 
Ziement or misconduct, in verv many cases, a man would be 
utterly unable to prove himself innocent of a guilty intent, 

It cloes not seem NECESSAPY to cite authorities to the proposi- 
tion that a man has a right to prove any fae? or act: whatever, 
either before or after an act, that has a bearing on the act 
itself, to show freedom from guilty intent. The jury are the 
judges of whether it does show such freedom, 

It is undoubtedly true that after aman has been (/¢scorercd 
in a crime, tis subsequent acts cunnet be pleaded by him, but 
here the defendant had not been discovered, Discovery did 
not come tor two das later, or until the 2th, 

The defendant was to be presumed innocent by the jury, 
and the burden was upon the prosecution to prove guilty in- 
tent : its contention was that the natural consequences of the 
loan of the moneys to Summons, Pell & Satterlee was to pro- 
duce loss, and that the defendant intended the natural conse- 
quences of lus act. This evidence, however, if admitted, 
would have proved the parties to whom the loan was made, 
men of their word, responsible and the business owe for the 
bnent of the hank, and would have destroyed any such pre- 
suwnption and have cleared the defendant. 

The rejection of the evidence, therefore, and the charge of 
the Judge upon it, were erroneous, and entitle the plaintiff 
herein to a reversal. 
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Vv. 


The admission of a mass of testimony by dif- 
ferent witnesses wholly unconnected with the 
plaintiff, of what they did with certain bonds 
which they received of Pell, was incompetent 
and erroneous. 


A portion of this testimony, with the objections and excep- 
tions to it, will be found at pages So. 54. 85.86, ST and we, 
The reason of the adimission of the testimony is stated lw the 
judge at page 90, as follows : 


“Me. Texney : | understand that) this evidence is all taken 
subject to the objection that LT made. 

Tue Cover: Yes. Ladmitted it on the ground that as the 
evidence stands the aunestion will be submitted to the jury 
Whether or not there was a combination, an agreement between 
Mr. Claassen and Mr. Pell and Mr. Siminons that the moneys 
of this bank— the proceeds of these 622 bonds—sheuld be ap- 
plied to paving Leland: and if the jury are. satistied that 
there was a combination or agreement of that kind. then of 
course this is all material. 

Mr. Texxey: The point I make ts that it was in the absence 
of Mr. Claassen, and the further point that he is on trial here 
individually and not as a conspirator. 

Tus Cover: Of course. Still, the rules would) be the same. 
If the jurv tind that he conspired with Pell and Simmens to 
take the Money of this bank lw pur the clebt of SProns to 
Leland by a check, then this is material notwithstanding the 
fact that he is not indicted under the conspiracy statute, but is 
indicted for allowing the noney to vo that way.” 

The indictment, count 1, charwes, after enumerating the 
622 bonds, that ‘he did then and there wilfully and unlaw- 
* fullv. and with intent to injure and defraud the said assoeia- 
i tion pale cl the sided honds ned TAL fd dhligations andl LL 
vert them to his own vse aint,” le. 

This Court has said in a similiar case : 


Tt follows as a rule of criminal pleading that in an indict- 
‘ment for conspiracy under section 5440, the conspiracy 
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ust hy sufficiently charg d, ana that it cannot hh, aided by 
San averment of acts done hy one or more of the CONSPlrators 
Jn furtheranc of the objects of the COUSPH PCY. —LReg. i. hing, 


“7. B.. 782. Commonwealth +. Shedd, 7 Cush., 514.” 


ee 


Lnited States 7. Britton, Los U.S... 109. 


An act done to effect the object of the conspiracy is material 
matter aad ff west br eged and proved with the usual cer- 
tainty required in criminal pleading. 


lL nited States 7+. Milner. 36 FL Ro. Ste, 
[nited States «. Thompson, PO TR. sé, 
Lnited States +. Watson, L7 F. Ro. 145. 


An omission so to allege and prove the same is fatal to the 
Inchictment. 


[ nited States +. Reichert, 52 FF. Ro. 142. 


‘The rulethat excludes all manner of evidenee that is for- 
‘elon to tlie point in issue, apples more strongly. if possible, 
‘on criminal causes than in eivil.” 


Phillips on ky.. Ed. of Isso, Vol. 1, p. Lee. 


It is respectfully submitted that the rule as to the admis- 
sibility of the class of evidence How belne considered is not 
that stated by the Court. The defendant was called) upon to 
meet the statement that 4, had embezzled the bonds and = no- 
thing more. Ile was not called upon to meet and combat 
facts not stated in the incictment and evidence not consistent 
or in accordance therew ith. 

The record SUVs ; * The prosecution Wiis permitted Lo 
trace through numerous witnesses, 710 one of whom had any 
pe reond! connection with Peter J. Claussen or transaction with 
hin vespecting the same. what became of 622 bonds of the 
‘par value of S100 each delivered by Claassen to Pell for sale 
“on the 23d and 24th days of January, Iso, under the follow- 
‘ing objection, ete.” 

Of what materialitv was it what the transferees did with 
these bonds / 

It has never fora moment been pretended or charged or 
proved that the plaintiff herein personally got one penny of the 
poaee weeds Or Was to have rotten one Penny of the proceeds, 

The rule is elementary that acts and admissions of others 
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are not admissible in evidence against an accused person fil 
he is connected with them. 


Wharton on Ev.. 3d Ed., ¢ 1183. and other cases 
cited, N. 4. 

Wharton, Cr. Ev... Sth Ed., ¢ 605. 

Lambert ¢. People, 76 N. Y¥., 220, 22s. 

U.S. « Morrow, 4 Wash. ©. C.. 733. 


In this case, however, after he had been allowed to testify 
at length under the specific objection and exception, as to 
What he had done, every single witness testified that he 
did not know the plaintiff in the transaction or have any- 
thine to do with him or he with them. Vell is not called 
by the prosecution, Simmons is not) called by the pro- 
secution.  Wallack and Kilduil, the two members of the firm 
of Pell, Wallack & Co.. are called but fail to connect the 
plaintiff, and yet the entire testimony is admitted, unconnected, 
to enable the prosecution and the judge to say “he ought to 
have known and whatever he ought to have known be did 
know.” 

The testhnony, therefore, was inadmissible for these rea- 
SOLS ° 

Ist. It was not pleaded in the indictment and the defend- 
ant could therefore introduce no proof of it, and the plarmtiff 
herein was not called upon to meet it. 

2d. It was entirely Immatenalto the point at issue, con- 
version to their own use by others not being any evidence 
against the plaintit! of conversion by him. 

od. The plaintiff was not first connected with the parties 
who converted the property and until this was done it was ir 
relevant and incompetent. 


VI. 


The exclusion of the testimony of the President 
of the bank as to what was the value of the stock 
of his bank was erroneous. 

The trial justice held that the only way to prove the value 


of bank stock was by its statement (t.. pose. fol. 125). This 
testimony, it will be pereeived, was very important for the 
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plaintil, as going to show the value of securities put up as col- 
lateral to the three loans. — It is impossible to purchase stock 
of several banks in New York, because there is none of it for 
sale, but there is much demand for it, and constant bidding, 
Under such circumstances, can it be possible that vou cannot 
eall the President, and prove by him when the last sales were 
made? At what price? Is the stock still quoted at same 
price? Ts it worth the same? Tle does not stand in’ the posi- 
tion of an expert. nor subject to expert rules, but can testify 
to the value just as much as the manufacturer of a piece of 
woods cap testify to the value of the goods manufactured) by 
hin. 


VII. 


The part of the charge of the Trial Judge, 
quoted at fol. 133, page 92, was clearly er- 
roneous, 


No such rule of low, as stated, exists. © Simmons and Pell 
had both been indicted for the same offense.  Thev were 
equals cts accessible ta the District Attorney as to Vir. 
Claassen. [t was not pretended that Claassen prevented them 
from testifying In any way, manner or shape, The law gave 
to each of them the Opportunity to refuse to testify, if 
on the ground that thetr testimony might criminate them- 
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kine arises, na erin Ciuse, anil the non-production of tt 
Withess, where the Withess Wits merel\ corroborative. and wis 
equally accessible ice the other side. 


State « Rosier. 355 La. 517. 
Comm. «. Webster. 5 Cushing. 2t. 316. 
Abbott's Tria! riel Toeliiine Sec. Mine 


Lad they been jointly indicted, the evidence of one of them 
would not have been admissible in favor of the other against 
the lL nited States. 

UL onited! States ov. Reed, LY llow.. 7. a. | 
Wharton « Cr. Ev. sth Ed. * 445 


VIiiIl. 


The case made on the motion for a new trial be- 
fore the Court in Banc, is no part of the Record 
here and the defendant in Error is not aided by 
any statements contained therein and cannot re- 
fer to the same. 


In the Matter of Cloussen, [4o lS. vow 


IX. 


The indictment must be held defective in all 
its counts, and the judgment of conviction and 
sentence must be wholly set aside, or if any of 
the counts are sustained, then, for the numerous 
other errors cited, the judgment must be set 
aside, anda new trial granted. 

Dated New York, Noverniler 24. 1s'1. 

HECTOR M. THITCIINGS, 
Attorney for Plaintiff in Error 


SAMUEL SHELLABARGER, 
(of (Counsel. 
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In the Supreme Court of the United States, 


OcroBeR TERM, 1891. 


| PETER J. CLAASSEN, PLAINTIFF IN ) 
| — No. 1191, 
. ve. 
THE UNITED Srares. J 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW YORK, 


BRIEF FOR THE UNITED STATES. 


STATEMENT OF THE CASE. 


the cireuit court of the United States for the southern 
district of New York, by which Peter J. Claassen, the 
defendant below and the plaintiff in error here, was sen- 


| This is a writ of error to a judgment and sentence of 


tenced to be imprisoned for the period of six years, the 
sentence to be executed at the Erie County penitentiary. 
(Record, pp. 81 and 82.) The indictment against the de- 
12612 
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fendant on which verdict and judgment was entered con- 
tained forty-four counts. To all except the thirty-first, 
thirty-second, thirty-third, and thirty-fourth counts the 
defendant demurred, on the ground that the matters therein 
contained, in manner and form as the same are therein set 
forth, are not sufficient in law. (Record, ). 59.) To the 
thirty-tirst, thirty-second, thirty-third, and thirty-fourth 
counts of the indictment the detendant pleaded not guilty. 
(Reeord, p. 73.) Phe demurrer of the defendant was over- 
ruled (Record, pp. 59 and 73), and the defendant was or- 
dered to plead to the other counts of the indictment, which 
he did, pleading not guilty te each and every count. 
(Record, pp. 73 and 74.) A jury was impaneled May 8, 
1890, and the trial begun, which continued until the close 
of the evidence, May 26. (Reeord, pp. ¢4 to 79, Inelu- 


sive. ) 
: | At the close of the evidence, the counsel for the defend- 
| | ant moved the court that the Government be required to 


elect the counts upon which it would proceed to the jury, 


al 
Ai es ~ oan 


Which motion was granted. The Government elected to 


go to the jury upon the first, ninth, eleventh, nineteenth, 
twenty-first, twenty-third, twenty-fifth, twenty-ninth, 


inti Pe lity 


thirty-first, thirty-third, and forty-third counts of the indict- 
ment (Record, p. 80). After the argument of counsel and 
the charge of the court, the jury found the defendant guilty 
of the offenses charged in the first, nineteenth, twenty-first 
twenty-third, and twenty-fifth counts of the indictment, 
and not guilty as to the ninth, eleventh, twenty-ninth, 
thirty-first, thirtv-third, and forty-third counts of the in- 
dictment (Record, p. SO), The sentence on this verdict 


was general, that Peter J. Claassen be imprisoned for the 


period of six years. The charges of the indictment are 
under section 5209 of the Revised Statutes, the penalty 
in which is that the person convicted shall be imprisoned 
not less than five nor more than ten years. 


DEFECT IN THE ASSIGNMENT OF ERRORS. 


Rule 55 of this court requires that whenever a writ of 
error is taken, as this is, from a cireuit court direct to this 
court, under section 5 of the new court of appeals act, the 
plaintiil in error shall file with the clerk of the court  be- 
low, with his petition for the writ of error, an assignment 
of errors which shall set out separately and particularly 
each error asserted and intended to be urged. Such as- 
sigument of errors is required to form part of the tran- 
script of the record and be printed with it, and errors not 
assigned according to the rule will be disregarded, unless 
the court at its option shall notice a plain error not as- 
signed, 

The only errors assigned by the plaintiff in error in 
this case are with respect to the admission and rejection 
of evidence and to the charge of the court and the lan- 
cuage of the court in its charge. There are thirteen as- 
signments of error altogether. The first, second (Reeord, 
}). 83), third (Reeord, ). 87). fourth (Record, |). S89), filth 
(Record, p. 90), and sixth (Record, p. 90) are with respect 
to the admission of evidence and the refusal of the court 
to rule out the same. It has been decided by this court, 
S., 200), 


in respect of this very case (Jn ve Claussen, 140 U, 
that there was no power in the court below to sign a bill 


of exceptions for evidence admitted or rejected hetore the 


’ 
a ’ 
* eet oan . 
ue, ee it ee nannind — fm fe pom 
- % - " 


PBS ERE. Cite A PR S86 0 Ee 


a A i neg ati itn! a eee 
~ . LIP at a oe 
“it te ey - " 


"ra 
a 
4 
3 1 
: passage of the act of March 5, 1891, conferring on the x" 
: Supreme Court jurisdiction in error in such cases. It is a 
also decided in that case that the case settled by the judge { 
for consideration on a motion for a new trial before the 
three judges in the cireuit court can not be treated by this } 
court as a bill of exceptions. No bill of exceptions is 
/ 


shown in the record by which the evidence can be made | 
to appear here, or errors of the court, in admitting evi- 
dence, presented. There is no basis, therefore, upon which 
these assignments of error can be made. ' 

The seventh assignment of error is that at the close of 


the evidence for the prosecution, there being forty-six 
counts to the indictment, counsel for the defendant moved 
that the plaintiffs be directed to elect which of the counts 
they chose to rely upon. The court stated that the mo- 
tion would be granted if made when the testimony was 
closed, but that it would not be granted at this stage of 
the case; to which the defendant excepted. There is no 
bill of exceptions, and can be none, in which the fact 
stated in this assignment of error is made to appear. It 


eee ee MacRae 


does appear, however, in the record (page 80) that a mo- 
tion of this kind made by the defendant was granted after 
the evidence was all in. It is not seen how the assign- 
ment of error under these circumstances is entitled to 
turther consideration. 

The eighth assignment of error (p. 91) is based upon an 
alleged refusal of the court to strike out certain evidence 
on a motion by counsel for the defendant, to which it is 
said that an exception was noted by the defendant. 
There being no bill of exceptions showing the evidence 


upon which the motion was founded, it, of course, can not 
be considered. 

The ninth assignment of error is for a refusal of the 
court to direct an acquittal, which was excepted to. There 
is no bill of exceptions to show, first, that such a motion 
was made, or, second, the evidence upon which the cor- 
rectness of the ruling of the court could be considered. 

The tenth, eleventh, twelfth, and thirteenth assignments 
of error are based on alleged erroneous instructions of the 
court. As there is no bill of exceptions to show what 
the instructions of the court were or the evidence to which 
they applied, these assignments of error have no founda- 
tion and do not require argument, 

In the brief of counsel objection is made to the five counts, 
the first, the nineteenth, the twenty-first, the twenty-third, 
and the twenty-fifth, as not stating a crime within the 
meaning of section 5200 of the Revised Statutes, under 
which they were drawn. ‘There is no assignment of error 
based on the ruling of the court in overruling the de- 
murrer filed by the defendant to these counts. As a mat- 
ter of fact the sufficieney of the counts was not argued on 
the motion for a new trial or in arrest of judgment. They 
are not referred to In the assignment of errors. Under 
the rule, therefore, it would seem that thev do not now 
call tor the attention of the court, and that the writ of 
error should, on this ground, be dismissed. 


ARGUMENT ON THE INDICTMENT. 


It, however, the court shall of its own motion examine 
the indictment and those counts upon which a verdict was 


rendered and the sentence pronounced, it will be readily 
een why the objections to the indictment were not thought 
of sufficient importance to require a mention of them in 
the assignment of errors. 


The first count of the indictment charges that Peter J. 
Claassen, being the president of the Sixth National Bank 
of the City of New York, by virtue of his office and while 
acting as such president, received into his possession cer- 
tain bonds of a total value of more than half a million 
dollars, which he held for and in the name and on the ac- 
count of the said banking association; and that he did, 
willfully and unlawfully and with intent to injure and de- 
fraud the said association, embezzle the said bonds and 
written obligations and convert them to his own use. It 
is objected that this indictment is not sufficiently specific. 
How it could be more specific, counsel do not attempt to 
say. It states the relation of confidence occupied by the 
accused ; it states the fact that he acquired certain property 
by virtue of that relation ; and it states that that property, 


thus acquired, he embezzled and converted to his own use, 


which includes the three essential elements of the crime of 
embezzlement. 

[t is stated that it should say how he embezzled the prop- 
erty. This is wholly unnecessary. The term “ embez- 
zlement ” as used in the statute has a settled technical mean- 
ing, like the words “ steal, take, and carry away,” and there 
is no more necessity for telling how the embezzlement occur- 
red than there is in an indictment for larceny to set forth 


7 


how the property stolen was taken away. It is wholly im- 
material whether the money was converted by the purchase 
of a horse, or of stock on account of the embezzler, or 
for some other purpose of his own, and not for the ben- 
efit of the bank. The verv case upon which counsel 
chiefly rely, United States vs. Britton (1O7T USS. R., 656- 
669), recognizes that the term “ embezzle” has a technical 
meaning In its use to describe offenses at common law. 
In that case the question was, what was the meaning of 


the words “ willfully misapplied?” The court, Mr. Jus- 


tice Woods delivering the opinion, used this language : 


The words “ willfully misapplied” are, so far as 
we know, new in statutes creating offenses, and they 
are not used in describing any offense at common 
law. Thev have no settled technical meaning like 
the word * embezzle,” as used in the statutes, or the 
words “ steal, take, and carry away,” as used at com- 
mon law. They do not, therefore, of themselves 
fuily and clearly set forth every clement of the of- 
fense charged. Tt would not be suflicient simply to 
aver that the defendant © willfully misapplied” the 
funds of the association, This is well settled by the 
authorities we have already cited. There mnet be 
averments to show how the application was made, and 
that it was an unlawful one, 


This langnage shows clearly that in the opinion of the 


sé 


court the word “embezzle has a definite technical mean- 
ine, exactly like that of “steal, take, and Curry away. 
It follows that, when the tndietment states, first, the re- 
lation of confidence held by the accused toward the in- 
jured person; second, the reception by him of the prop- 
erty of the injured person by virtue of that relation ; 


8 


and, third, the breach of the relation of confidence by the 
subsequent embezzlement and conversion of the property 
so received, with the necessary averments of time and 
place, every essential element of the crime is set forth in 
the indictment. 


> 
ame 


The defendant was found guilty upon the first count by 
the jury specifically. The penalty fixed by the statute for 
the offense described in it is not less than five and not more 
than ten vears’ imprisonment. It will therefore sustain 
the sentence of six years, whether the other counts of the 
indictment are good or bad. The rule is that a general 
verdict upon several counts must be upheld if one count 
is good, (Snyder vs. United States, 112 U.S, It., 216; 
Clifton vs. United States, 4 THow., 242-250: Loeke vs. 
United States, 7 Cranch, 339-544.) The rule usually 
applies to counts stating the same act in different ways, 
In this indictment the four counts upon which the jury 
found the defendant guilty plainly refer to different 
offenses ; therefore a general verdict was net taken, but a 
verdict on each count was taken. It follows, a fortiori, 
that, where there isa general sentence justified by any one 
of four special verdicts, the sentence will not be set aside 
unless each of the counts upon which special verdicts were 
rendered is bad. 

The case of Commoniealth vs. Railroad Company (188 
Mass., 283-291), cited by counsel on the other side, has 
no application whatever. In that case there were two counts 
to an indictment charging negligence against a railroad 


Y 


company. One count was framed on the theory that less 
negligence was necessary to constitute the offense described 
in the statute than in the other count. The trial court 
charged the jury that both counts were good, and that if 
they found the evidence to sustain either, they should 
return a general verdict of guilty. They did return a 
verdict of guilty. The supreme judicial court of Massa- 
chusetts found that that count which charged the defendant 
with the less negligence was bad. It therefore found 
that, as the evidence was of such a character that the jury 
might have found it sufficient to sustain the bad count 
but not sufficient to sustain the good count, and vet re- 
turned a general verdict of guilty, under the charge of 
the court, the verdict could not be sustained. Here the 
four crimes described were entirely separate. The evi- 
dence to sustain the embezzlement could only be direeted 
to the embezzlement. The evidence to sustain the four 
cases of misapplication of the funds charged in the nine- 
teenth, twenty-first, twenty-third, and twenty-fourth counts 
had no bearing upon the charge of embezzlement at all, 
and therefore the jury could not have found the prisoner 
guilty of embezzlement on any evidence produced te sus- 
tain the other charges. The fact that separate verdicts 
were taken on each count, takes this case out of any of 
the classes referred to by counsel for the defendant. 


*»> 
De 


But the other counts are good. They are drawn under 


the same section (520%) which provices that every presi- 
dent, cashier, ete., of any national-banking association who 


Ss 
and, third, the breach of the relation of confidence by the 
subsequent embezzlement and conversion of the property 
so received, with the necessary averments of time and 
place, every essential element of the crime is set forth in 
the indictment. 
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The defendant was found guilty upon the first count by 
the jury specifically. The penalty fixed by the statute for 
the offense described in it is not less than five and not more 
than ten vears’ imprisonment. It will therefore sustain 
the sentence of six vears, whether the other counts of the 
indictment are good or bad. The rule ts that a general 
verdict upon several counts must be upheld if one count 
is wood, (Snyder vs. United States, 112 U.S. BR. 216: 
Clifton vs. United States, 4 How., 242-250: Loeke vs. 
United States, 7 Cranch, 339-344.) The rule usually 
applies to counts stating the same act in different ways, 
In this indictment the four counts upon which the jury 
found the defendant guilty plainly refer to different 
offenses ; therefore a general verdict was not taken, but a 
verdict on each count was taken. It follows, a fortior/, 
that, where there is a general sentence justified by any one 
of four special verdicts, the sentence will not be set aside 
unless each of the counts upon which special verdicts were 
rendered is bad. 

The case of Commonwealth vs. Railroad Company (135 
Mass., 283-291), cited by counsel on the other side, has 
no application whatever, In that case there were two counts 
to an indictment charging negligence against a railroad 


Y 


company. One count was framed on the theory that less 
negligence was necessary to constitute the offense described 
in the statute than in the other count. The trial court 
charged the jury that both counts were good, and that if 
they found the evidence to sustain either, they should 
return a general verdict of guilty. They did return a 
verdict of guilty. The supreme judicial court of Massa- 
chusetts found that that count which charged the defendant 
with the less negligence was bad. It therefore found 
that, as the evidence was of such a character that the jury 
might have found it sufficient to sustain the bad count 
but not sufficient to sustain the good count, and yet re- 
turned a general verdict of guilty, under the charge of 
the court, the verdict could not be sustained. Here the 
four crimes described were entirely separate. The evi- 
dence to sustain the embezzlement could only be directed 
to the embezzlement. The evidence to sustain the four 
cases of misapplication of the funds charged in the nine- 
teenth, twenty-first, twenty-third, and twenty-fourth counts 
had no bearing upon the charge of embezzlement at all, 
and therefore the jury could not have found the prisoner 
guilty of embezzlement on any evidence produced te sus- 
tain the other charges. The fact that separate verdicts 
were taken on each count, takes this case out of any of 
the classes referred to by counsel for the defendant. 


‘> 
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But the other counts are good. They are drawn under 
the same section (520%) which provices that every presi- 
dent, cashier, ete., of any national-banking association who 
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willfully misapplies any of the moneys, funds, or credits 
of the association, with intent to injure or defraud the as- 
sociation, shall be deemed guilty of a misdemeanor, and 
shall be imprisoned not less than, five years or more than 
ten. This section and this part of this section were 
under consideration in the case of The United States vs. 
Britton (107 U.S. R., 666), where the court, speaking by 
Mr. Justice Woods, lays down the construction of this 
section as follows: 


We think the willful misapplication made an of- 
fense by this statute means a misapplication for the 
use, benefit, or gain of the party charged, or of some 
company or person other than the association, There- 
fore, to constitute the offense of willful misapplica- 
tion there must be a conversion to his own use, or 
the use of some one else, of the moneys and funds 
of the association by the party charged. 

Again, on page 668: 


It must be a willful misapplication for the use or 
benefit of the party charged, or of some person or 
company other than the association, with intent to 
injure and defraud the association, or some other body 
corporate, or some natural person, 


The nineteenth count charges that the defendant, while 
president of the Sixth National Bank of the city of New 
York, which was doing a banking business in that city, 
willfully and unlawfully, and with intent to injure and 
defraud the association, did misapply and convert to the 
the use, benefit, and advantage of one James A. Simmons 
funds of the association amounting to 860,000 ; that he did 
this in the following manner : That, without the knowledge 


1] 


and consent of the asseciation or its board of clirectors, 
he procured the cashier of the bank to make a cashier's 
check directing the bank to pay to the order of Simmons 
$60,000, although he, Claassen, then and there well knew 
that such sum was not then on deposit with the associa- 
tion to the credit of Simmons, and was not due to him, 
and the repayment thereof to the association was not then 
and there in any way secured ; that the said Simmons had 
no manner of right or title to the same, and that Claassen, 
unlawfully devising and intending that Simmons should 
appropriate and convert to his own use the S60,000 out 
of the funds of the association, the money was thus ap- 
propriated and converted to the use of Simmons, 

This indictment, therefore, charged in effect that Claas- 
sen, as president of the bank, directed the payment of 
$60,000 to Simmons without the knowledge or authority 
of the board of directors, when no such sum was owing 
from the bank to Simmons, when he had no right or title 
to the same, and when he did not In anv wav secure its 
repayment, with the intent that Simmons should convert 
this money of the bank to his own use, and should thereby 
injure and defraud the bank. Here is not a question of 
wood security or bad security ; the charge is that there was 
no security at all. [It excludes the theory that a note was 
discounted. It is an averment that the money was simply 
paid out of the bank without any evidence of the indebted- 
ness which could constitute any security for its repayment 
whatever. The averment that the repayment of the same 
Was not inany way secured negatives any hypothesis that 
the money was paid out by the president, or on the order 
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JAMES A. SIMMONS VS. THE UNITED STATES. l 


] To the honorable the Supreme Court of the United States: 


James A. Simmons, petitioning this honorable court, 
complains that a manifest error hath happened, to his great 
damage, in the record and proceedings and in the rendition of a 
judgment of a plea in the trial of the issue joined between the 
United States and him, the said James A. Simmons, in the circuit 
court for the southern district of New York, in that the jury first 
empaneled to try the issue aforesaid were discharged belore verdict 
— given and the petitioner again placed on trial before a second 
jury, and in that certain evidence was lmproperiy admitted and 
other evidence improperly excluded in the trial of said issue, and 
nD that there Wiis lmproper matler 1 the charge (>| the judge LO the 
jury; and the said James A. Simmons therefore prays thata writ of 
error may be allowed, addressed to the honorabie Judges of the said 
circuit court, so that the suid record and proce edings hay be sent 
to the Supreme Court of the United States, that therein may be 
done what of right should be done to correct said error. 

RICHARD s. NEWCOMBE, 
JOUN J. JOYCE, 


Attorneys for Petitioner, Jumes A. Simmons. 
New York, June 26th, 1SV1. 


2 Endorsed: Vetition of James A. Simmons for the allow- 
ance of a writ of error. U.S. circuit court. Tiled June 26, 


1891. John A. Shields, clerk. 


3 Usivep SraTes OF AMERICA, 8s: 


The President of the United States to the honorable judges of the 
circuit court of the United States for the southern district of New 
York, Greeting : 

Because in the record and proceedings, as also in the rendition of 
the Judgment of a plea which is in the said cireuit court, before you 
or sume ol you, between The United States of America, plate till, and 
James A. Stinmons, defendant, manifest errors have lappened, to 
the great damage of the said defendant, Jatnes A. Simmons, as by 
his complaint uppears, We, being Willing that error, if any hath 
been, should be duly corrected and full and speedy justice done to 
the party aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinetly ina openly, you 
send the record and proceedings aforesaid, with ail things concern- 
Ing the sume, to the Supreme Court of the United stiales, together 
with this writ, so that sou have the same at Washington on the 
twenty-fourth day of July next, in the said Supreme Court to be 
then and there held, that, the record and proceedings aforesaid being 
Inspected, the said Supreme Court may cause further to be done 
therein to correct that error what of ricki ttn according to the laws 
and customs of the United States should be done. 

Witness the Llonorable Melville W. Fuller, Chief Justice of the 
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9 JAMES A. SIMMONS VS. TIIE UNITED STATES. 


said Supreme Court, the 26th day of June, in the year 
4 of our Lord one thousand eight hundred and ninety-one. 
[Seal of U.S. Circuit Court, South. Dist. New York.] 
JOUN A. SUTELDS, 
Clerk of the Circuit Court of the United States 
for the Southern District of New York. 


This writ is to operate as a supersedeas and stay of execution. 
Allowed by— 
CHAS. L. BENEDICT, Judge. 


RICHARD 8S. NEWCOMBE & JOLIN J. JOYCE, 
Attorneys for Jumes A. Sommons, 


6 Broadway, New York City. 


D [Endorsed :] United States Supreme Court. James A. 5im- 

mous, pl'tf in error, vs United States of America, def’t in error. 
Writ of error to the United States circuit court for the southern 
district of New York. Service of a copy of the within writ acknowl- 
edged this 26th day of June, IS91. Edward Mitchell, U.S. attorney, 


Unitep Sratres or AMERICA, ~-, 
Southern District of New York, . 


I, John A. Shields, clerk of the cireuit court of the United States 
of America for the southern district of New York, in the second 
circuit, by virtue of the foregoing writ of error and in obedience 
thereto, do hereby certify that the following pages, numbered from 
six (6) toone hundred and twenty-six (126), inclusive, contain a true 
ana complete transeript of the record and proceedings had in said 
court in the cause of The United States ot America, defendant in 
error, ads. James A. Simmons, plaintill in error, as the same remain 
of record and on file in said office. 

In testimony whereof [| have caused the 
seal of the said court to be hereunto aflixed, 
at the city of New York, in the southern 
district of New York, in the second circuit, 
this 24 day of July, in the yvearof our Lord 
one thousand eight hundred and ninety- 
one, and of the Independence of the United 
States the one hundred and sixteenth. 


JOUN A. SHIELDS, Clerk. 


Seal of U. S. Cireuit 
Court, South. Dist. 
New York. 


6 Cireuit Court of the United States of America for the South- 
ern District of New York. in the Second Circuit. 


At a stated term of the cireuit court of the United States of 
America for the southern district of New York, in the seeond cir- 
cuit, begun and held in the city of New York, within and for the 
district and circuit aforesaid, on the third Wednesday of June, in 
the year of our Lord one thousand eight handred and ninety, and 
continued by adjournment to and including the seventh day of Oe- 
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tober, in the vear of our Lord one thousand eight hundred and 
ninety. 


SouTHERN District oF New York, 88: 


The jurors of the United States of America within and for the 
district and cireuit aforesaid on their oath present that Peter J. 
Claassen, late of the city and county of New York, in the district 
and circuit aforesaid, veoman, heretofore, to wit, on the twenty-third 
day of January, in the vear of our Lord one thousand eight hun- 

dred and ninety, at the southern distriet of New York and 
7 within the jurisdiction of this court, he, the said Peter J. 

Claassen, being then and there the president of a certain 
national banking association then and there known and designated 
asthe Sixth National Bank of the City of New York, whieh said 
association had been theretofore created and organized under and 
by virtue of an act of Congress entitled “An act to provide a na- 
tional currency secured by a pledge of United States bonds and to 
provide for the circulation and redemption thereof,” approved June 
third, in the year of our Lord one thousand eight hundred and 
sixty-four, and whieh said association was then and there acting 
and carrving on a banking Lusiness at the city of New York, in the 
said district, under the said act of Congress and acts amendatory 
thereof, did, by virtue of his said oflice and employment and while 
he was so employed and acting as such president as aforesaid, receive 
and take into his possession eertain funds and credits, to wit: 

Ten bonds and written obligations of the Saint Louis and San 
Francisco Railway Company of the kind ealled general mortgage 
bonds of the denomination and value of one thousand dollars each. 

Thirty-one bonds and written obligations of the New York Ele- 
vated Railroad Company of the kind ealled first-mortgage bonds of 
the denomination and value of one thousand dollars each. 

Fifteen bonds and written obligations of the Canada Southern 
Railway Company of the kind called first-mortgage bonds of the 
denomination and value of one thousand dollars each. 

Twenty bonds and written obligations of the Chicago, Milwaukee 
and Saint Paul Railway Company of the kind called terminal bonds 
of the denomination and value of one thousand dollars each. 

Twenty bonds and written obligations of the Chicago, Milwaukee 
and Saint Panl Railway Company of the kind ealled consolidated 
bonds of the denomination and value of one thousand dollars each, 

Thirty bonds and written obligations of the Milwaukee and Saint 
Paul Railway Company of the kind called consolidated bonds of 
the denomination and value of one thousand dollars each. 

‘Ten bonds and written obligations of the Milwaukee and Saint 
Paul Railway Company of the kind called La Crosse Division bonds 
of the denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Spokane Falls and 
Northern railroad of the kind called first-mortgage bonds of the 
denomination and value of one thousand dollars each. 

Sixty bonds and written obligations of the Union Pacifie Railway 
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Company of the kind called first-mortgage bonds of the denomina- 
tion and value of one thousand dollars each. 

Fifty-five bonds and written obligations of the Metropolitan Ele- 
vated Railway Company of the kind called first- mortgage bonds of 
the denomination and value of one thousand dollars eac ch. 

Fifteen bonds and written obligations of the Central Pacifie Rail- 
way Company of the kind called first-mortgage bonds of the de- 
nomination and value of one thousand dollars each. 

Forty-six bonds and written obligations of the Union Pacific 
Railway Company of the kind ealled eojlateral trust bonds of the 
denomination and value of one thousand dollars each. 

8 Ten bonds and written obligations of the Ccour de Alene 

Railway Company and Navigation Company of the kind 
ealled general first-mortgage bonds of the denomination and value 
of one thousand dollars each. 

Ten bonds and written obligations of the Saint Paul and Sioux 
City railroad of the kind eailed first-mortgage bonds of the denom- 
ination and value of one thousand dollars each. 

Twenty-five bonds and written obligations of the Central Pacific 
Railway, San Joaquin Railroad Company, of the kind called first- 
mortg: we bonds of the denomination and value of ene thousand 
dollars each. 

Ten bonds and written obligations of the Saint Paul, Minneapo- 
lis and Manitoba Railway Company of the kind ealled seeond- 
mortgage bonds of the denomination and value of one thousand 
dollars each. 

Twenty-five bonds and written obligations of the Chieago, Bur- 
lington and Quiney Railroad Company of the kind ealled sinking- 
fund bonds of the denomination and value of one thousand dollars 
each. 

Forty-six bonds and written obligations of the Chicago and North- 
western Railway Company of the “kind ealled debenture bonds of 
the denomination and value of one thousand dollars each. 

Sixty bonds and written obligations of the Chieago, Burlington 
and Quiney Railroad Company of the kind ealled debenture bonds 
of the denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Lake Shore and Michi- 
gan Southern Railway Company of the kind called second-mortgage 
bonds of the denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Chieago and North- 
western Railway Company of the kind ealled gol | first-mortgage 
bonds of the denomination and value of one thousand dollars each, 

Ten bonds and written obligations of the New York, Lake Erie 
and Western Railway Company of the kind ealled funded bonds of 
the denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Chieago, Saint Paul, 
Minneapolisand Omaha Railway Company of the kind ealled seeond- 
mortgage bonds of the denomination and value of one thousand 
dollars each. | 

Five bonds and written obligations of the Burlington, Cedar 
Rapids and Northern Railway Company of the kind “called first- 
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mortgage bonds of the denomination and value of one thousand 
dollars each. 

Four bonds and written obligations of the Texas Pacifie Railway 
Company of the kind called second-mortgage bonds of the denomi- 
nation and value of one thousand dollars each. 

Forty-five bonds and written obligations of the Oregon Short Line 
Railway Company of the kind called first-mortgage bonds of the 
denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Louisville, New Albany 
and Chicago Railway Company of the kind called first-mortgage 
bonds of the denomination and value of one thousand dollars each. 

Ten bonds and written obligations of the Richmond and West 
Point Terminal Railway and Warehouse Company of the kind 
called consolidated first-mortgage gold trust bonds of the denom- 
ination and value of one thousand dollars each, then and there be- 
ing the property of the said association and which he held for and 
in the name and on account of the said association, and did then 
and there, wilfully and unlawfally and with intent to injure and 
defraud the said association, embezzle the said bonds and written 
obligations and convert them to his own use, against the peace of 
the United States and their dignity and contrary to the form of 
the statute of the said United States in such ease made and pro- 

vided. 
9 And the jurors aforesaid, upon their oath aforesaid, do fur- 

ther present that James A. Simmons, late of the city and 
county of New York, in the district and cireuit aforesaid, was then 
and there present, unlawfully and wilfully and with like intent 
aiding, abetting, counseling, and procuring the said Peter J. Claas- 
sen to commit the offense aforesaid in manner and form aforesaid, 
he, the said James A. Simmons, then and there well knowing the 
said Peter J. Claassen to be then and there the president of the said 
nssoclation iis aforesaid, with the intent then ane there Ol) the part 
of him, the said James A. Simmons, to ininre and defraud the said 
assoclution, against the peace of the Lnite Stutes anid their dignity 
and contrary to the form of the statute of the satd United States in 
such case made and provided. 


10 Seeond Comin. 


And the jurors aforesaid, on their oath aforesaid, do further pre- 
sent that Peter J. Claassen, late of the city and county of New York, 
in the district and eireuit aforesaid, veoman, heretofore, to wit, on 
the twenty-second dav of January, in the year of our Lord one 
thousand eight hundred and ninety,at the soutoern distriet of New 
York and within se juris: nection: of this court, being then and there 
the president ofa rtatn nation: at banking nssociation then and 
there known and Barisan iis the Sixth National Bank of the City 
of New York, which said association had been theretofore created 
and organized under and by virtue of an act of um ure ss entitled 
“An act to provide a national curreney secured by a pledge of United 
States bonds and to provide for the na and redemption 
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thereof,” approved June third, in the year of our Lord one thousand 
eight hundred and sixty- four, and which said association was then 
and there acting and enrry ing on a banking business at the city of 
New York, in the said district, under the said act of C onugress and 
acts amendatory thereof, did, wilfully and unlawfully and with in- 
tentto injure and defraud the said) association, misapply and con- 
vert to the use, benefit, and advantage of one James A. Simmons 
certain moneys and funds then and there being the property of the 
said association, to wit, the sam of sixty thousand dollars, in the 
manner and by the means following—that is to say: He, the said 
Peter J. Claassen, being then and there sueh president as aforesaid, 
did, without the knowledge and consent of said association or its 
board of directors, procure the making by one Andrew KE. Colson, 
who was then and there the eashier of said association, of a certain 
writing and eleck, commonly known and ealled a eashier’s check, 
hearing date the twenty-seeond day of January, in the vear of our 
Lord one thousand eight hundred and ninety, which said cheek did 
then and there authorize and direct the said association to pay to 
the order of the said James A. Simmons the sum of sixty thousand 
dollars, althoueh, tis he, the suid Poter J. (Claassen, then and there 

H knew, the said sam of sixty thousand dollars was not then and 
there on deposit with the said association to the eredit of him, the 
said James A. Stmmons, and was not then and there due and owing 
from the said association to him, the said James A. Simmons, and 
the repayment thercof to the said assoelation was not then and there 
i any wav secured, and the said James A. Simmons had no manner 
of right and title to the same, and he, the said Peter J. Claassen, 
there unlawfully devising and intending that he, the said 


then and 
late and eonvert to his oWwh Use 


: ! 
Jaies A. Simenones, sh aid chtypoPOpy 


the said sum of sixty thousand dollars from and out of the moneys 
and funds of the said assoelation. pent sald sum of money Was, 


upon and pursnant to thedirection and authorization contained in the 
sald cheek, thereafter, te witon the twenty-third day of January, in 
the vear of our Lord one thousand eight hundred and ninety, paid 


hy {in S11) ‘iss elation from ania Out of the Moneys and funds of 
[hie 8 1] association to the sadad James A. Simmons, and Was then 


i 
here apy priated and converted to the use of the said James 
A. Simmons, against the peace of the United States and their dig- 


i 


nity and contrary to the form of the statute of the said United 
States in such case made and provi ided, 

11 Lndthe rors nioresal Lup mtherroath aforesaid, do further 
present that James A sn ms, late of the city and county 

of New York, in the dis id lit aforesaid, was at the place 

and at all the times her jeer fore mi ee present, unlawfully and 


WILLY | f Wit ‘ nhenl aiding, abetting, Counseling, ahd pro- 
? 
i 


he offense aforesaid in 


curing ties if ) Claassen to commit 

manner and forin as aforesaid, he. the said James A. Simmons,then 
Bane thor Wi kt) Vitie tae | |’ fer ee lesser) to be then and 
there thre Prosi thoesaid assoctation as aforesaid, with the intent 
then and there on the part of lim, the said James A. Stmmons, to 
injure Ana defraud thie Sita association. against the peace of the 
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United States and their dignity and contrary to the form of the 
statute of the said United States in such case made and provided. 


12 Third Count. 


And the jurors aforesaid, on their oath aforesaid, do further pre- 
sent that Peter J. Claassen, iate of the city and county of New York, 
in the district and cireuit aforesaid, yeoman, heretofore, to wit, on 
the twenty-second day of January, In the year of our Lord one thou- 
sand eight hundred and ninety, at the southern district of New 
York and within the jurisdiction of this court, being then and there 
the president of a certain national banking association then and 
there known and designated as the Sixth National Dank of the City 
of New York, which said association had been theretofore created 
and organized under and by virtue of an act of Congress entitled 
“An act to provide a national eurrency secured by a pledge of United 
States bonds and to provide for the circulation and redemption 
thereof,” approved Jane third, in the year of our Lord one thousand 
elglit hundred and sixty-four, and which said association was then 
and there acting and carrying on a banking business at the city of 
New York, in the said district, under the said act of Congress and 
acts amendatory thereof, did, wilfully and unlawtally and with in- 
tent to injure and defraud the said association, misapply and con- 
vert to the use, benefit, and advantage of a certain copartnership, 
composed of William M. Kildutfand Charles bk. Wallaek, then and 
there carrying on business under the name and style of Pell, Wal- 
lack and Company, certain moneys and funds then and there being 
the property of the said association, to wit, the sum of sixty thousand 
dollars, in the manner and by the means following—that is to say : 
He, the said Peter J. Claassen, being then and there such president 
as aforesaid, did, without the knowledge and consent of said associa- 
tion or its board of directors, procure the thaking by one Andrew 
i. Colson, who was then and tiere the cashier of said association, of 
a certain writing and check, commouly known and called a cashier's 
check, bearing date the twenty-second day of January, in the year 
of our Lord one thousand eight hundred and ninety, whieh said 
check did then and there authorize and direct the said association 
to pay to the order of the said copartnership the sum ol SIXtY thou- 
sand dollars, although, as he, the said Peter J. Claassen, then and 
there well knew, the said sum of sixty thousand dollars was not then 
and there on deposit With the said association to the eredit of the 
said copartnership and was not then and there due aud owing from 
sald association to the sald coparthershilp, and thre Popaavinenl thereof 
to the said association Was not then and there in any Way -ecured, 
and che said copartnership had no manner of right aud tithe to the 
same, and he, the said Peter J. Claassen, then and there unlawtuliy 
devising and Intending that the sate copartuership “hould appro 
priate and convert to its own use the said sum of sixty thousand 
dollars from anid out of the Moheys tna fields ol thes Lied ussoclation, 
Which said sum of money was, upon and pursuant to the direction 
and authorization contained in said check, therealter, to wit, on the 
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‘S TAMES 


twenty-third day of January, in the year of our Lord one thousand 
eight hundred and ninety, paid by the said association from and out 
of the moneys and finds of the said association to the said copart- 
nership, and was then and there appropriated and converted to the 
id copartnership, against the peace of the United States 


wse of thre 
ana contrary to the form of the statute of the said 


ana them dtonit 
United States in sueh case made and provided, 

i Aid the jurors aforesaid, pron their oath aforesaid, do fur- 
ther present that James A. Simmons, late of the eity and 

county of New York, inthe district and cireuit aforesaid, Was at the 

place and at all the times hereinbefore mentioned present, unlawtally 

and wilfully and with like intent aiding, abetting, counseling, and 

Peter J. Claassen to commit the offense aforesaid 


Mmomanner and formas aforesaid, he, the said James A. Simmons, 


} 
‘ 
+ 


procuring the sat 


then and there well known ) the said Peter J. Claassen to be then 
} } A F . 4 . .. : : . 7 

and there thie President OF Lie sald association as aforesaid, with the 

] } ‘ rr ] a . - 

Intent then and there on th partot him, the said James A.Simimons, 


toy Dhapurre and defraud the said association, against the preace of the 
‘ " : ; 
United States and ther d WoItV abled e@onitrarv to the torm of the 
} ‘ . ‘ . 
{ Luited States in sueh case made and provided. 


‘ 


Statute of the sill 


’ , f* 


id, on their oath aforesaid, do further pre- 


} » ’ . : - , 

— . + | ‘ ; . | ’ + . ‘ ‘ j ‘ ‘ 7 ’ \ | \ ° 
Se li Bera t*ae?a ° { ich lime LF area i , iit hy FR Abe j (4) Pri N ()) i t \\ Oh, 
77% t i ‘ j . ] ‘ . h} ‘ ‘ Ls + ) wit Ol} 
bib “Laas i i ( it tau i Geri tit Pe phdadll, SCOT RTUUIIUIE OG, U4 it, 

ia or 
Thre \\ | Vorsc'e Ban G€atay ¢€ j ] 1 4)] ut y ra Ole lloue 
= ?) trict f New 

' isa ‘ cn ws ’ ‘ ‘ ‘ ‘ : i ‘CAS i‘ = f4ihB.icca Wi “ - 
¥ or! | ) : 

, ’ ‘ ' ? ‘ " ’ ‘ + } ? ’ ’ ' »?" 

(yaw et tata \ i i iil ii =) i i i i = ii 4 Ft ne erie tibia LiiCre 
. . . | 
the p | | ne ogssoclation tie and 
} ‘ ‘ 
Clie a‘ ‘ \ ‘ I i = ‘e \ \ i ‘ ‘ ; \ 

* 
\ \ : P j 
(i wa) re | ‘ Ss A i i are & | 
- + | ] 
atiita Q?t ‘ \ ‘ > Bh ~~ frp ‘ titicterd 
is : ‘ 

A «i j i - 1 t) i - | i ‘ i 
~~ | = ’ t) ' 
> i t - i \ i i i | . At j } 1} 

: 
] 
; 
Line ‘ } i ; 1] j Libtdile 
_ i { <7 i \ \ _ ~~ j \\ ~ 
1! { i J } A = ~e to ‘ i* C1IiV 

r \ \ 

()j ( \ } ‘ j | j i ~ j (' = {1 i 
fo as ' ' 
ailil qhbad j j j j iV tj 
if i i } =~s' )/ - < lie 

— 

Vertu lo [ i= 1 \ ( 1 cert i: is 
’ 

, — 4 
or an} ~ i _— \ = ; ~ ‘ ‘ ’ re 
Cal d \ .? - >> ‘ ~ ‘ | SAilLeriee 
aiiitd \ ; = j - ? Lp ‘7 i ‘ 

‘ -_ 

’ , 
pris ‘ei ~ ~ . - | - \ \ ri i= iti] 
stli ™~ i i ‘ —_——_— ~ i >, rn 

= * 

1} . 4) a 

Lit t _ A \ ‘ Pak } 5 i q>T'¢ ~enen presicielil 
' 

‘ ‘ ' " 4 ' | 

ais al yi » ‘Ss > Scriski VFi Sclitd a=SsU0- 

. ‘ ; . . " \ . + 9* ° 
Lie Lvaad f ~s Mead ha ‘ y- ‘ is 4 > Vist AtTarew 

; 44 a 2 i i ‘ aa @ 
ly LC UIsVUll, Wiis i Sh GhbStA GASCVED bal Cdisisicl D1 Ssllidl ass lution, Of 


JAMES A. SIMMONS VS. TITE UNITED STATES. 9 


a certain writingand check, commonly known and ealled a cashier’s 
check, bearing date the twe nty-second day of January, in the year of 
our Lord one thousand eight hundred and ninety, which said check 
did then and there authorize and direct the said association to pay 
to the order of the said copartnersiip the sum of sixty thousand 
dollars, although, as he, the said Peter J. Claassen, then and there 
well knew, the said sum of sixty thousand dollars was not then 
and there on deposit with the said association to the credit of the 
said copartnership and was not then and there due and owing from 
said association to the said copartnership, and the repayment thereof 
to the said association was not then and there in any way sceured, 
and the said copartnership had no manner of right and title to the 
same, and he, the said Peter J. Claassen, then and there unlawfully 
devising and intending that the said copartnership should appro- 
priate and convert to its own use the said sum of sixty thousand 
dollars from and out of the moneys and funds of the said associa- 
tion, which said sum of money was, upon and pursuant to the diree- 
tion and authorization contained in said check, therealter, to wit, on 
the twenty-third day of January, in the year of our Lord one thou- 
send eight hundred and ninety, paid by the said association from 
and out of the moneys and funds of the said association to the said 
copartnership, and was then and there appropriated and converted 
to the use of the said copartnership, against the peace of the United 
States and their dignity and contrary to the form of the statute of 

the said United States In sueh — made and provided, 
15 And the jurors aforesaid, upon their oath aforesaid, do 

further present that James A. Simmons, late of the city and 
county of New York, in the district and circuit atoresaid, wasat the 
place and at ail times hereinbefore mentioned present, nolawfally 
and wilfully and with like intent aiding, abetting, counseling, and 
procuring the said Peter J. Claassen to conimiit the offense aforesaid 
In manner and form as aforesaid, le, the said James A. Siminons, 
then and there well knowing the said Peter J. Claassen to be then 
and there the president of the said association as aforesaid, with the 
intent then and there on the part of bim, the said James A. Sim- 
nots, to injure and defraud the said association, nuvainst the preace 
of the United States and their dignity and contrary to the form of 
the statute of the said United States in such case made and provided. 


16 Sirth Count. 


And the jurors aforesaid, on their oath aforesaid, do further pre- 
sent that Peter J. Claassen, late of the city and county of New York, 
in the district and circuit aforesaid, yeoman, heretofore, to wit, on 
the twenty-fourth day of January, in the year of our Lord one thou- 
sand eight hundred and ninety, at the southern district of New 
York and within the jurisdiction of this court, being then and there 
the president of a certain national banking association then and 
there known and designated as the Sixth National Bank of the City 
of New York, which said association had been theretotore created 
and organized under and by virtue of an act of Congress entitled 
2—1 206 
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“An act to provide a national eurreney secured by a pledge of 
United States bonds and to provide for the circulation and redemp- 
tion thereof,” approved June third, In the year of our Lord one 
thousand eight hundred and sixty-four, and which said association 
was then and there acting and carrying ona banking business at the 
city of New York, in the said district, under the said act of Congress 
and actsamendatory thereof, did, wilfully and unlawfally and with 
intent to injureand defraud the said association, misapply and con- 
vert to the use, benefit, and advantage of a certain banking corpora- 
tion then and there known and designated as the Lenox Lill bank, 
which said banking corporation had been theretofore created and 
organized under and by virtue of the laws of the State of New York 
and was then and there acting and earrving on a banking business 
at the city of New York, in the said district, certain moneys and 
funds then and there being the property of the said Sixth National 
Bank of the City of New York, to wit, the sum of two hundred and 
seven thousand eight hundred dollars, in the manner and by the 
means following—that is to say, that he, the said Peter J. Claassen, as 
such president as aforesaid, did, without the knowledge and consent of 
the said Sixth National Bank of the City of New York and without 
the knowledge and consent of the board of directors thereof, then and 
there cause to be paid at the New York Clearing-House Association 
to and upon ae rs checks and written orders for the payment of 
money made and drawn upon the said Lenox Hill bank by divers 
persons to the jurors aforesaid as vet unknown and then and there 
preserite “d for pay mentat the said Ne w York ¢ ‘earing-Ilouse Assocla- 
tion by divers banking corporations then and there being members 
of the said New York Clearing-[ouse Association, a more particular 
description of which said divers banking corporations is to the 
jurors aforesaid as vet unknown, the ree sum of two a and 
seven thousand eight hundred dollars, he, the said Peter J. Claassen, 
then and there well knowing that the said Sixth National Bank of 
the City ct Vew York Wiis then and thie re the el aring-house uvent 
of the said Lenox Hill bank at the said New York Ciearing-llouse 
Association, which said sum so paid as aforesaid, as he, the said Peter 
J. Claassen, then and there well knew, was in excess of all sums and 
amounts which the said Lenox Ilil] bank was then and there en- 
titled to have paid out of the moneys and funds of the said Sixth 
National Bank of the City of New York, he, the said Peter J. Claas- 
sen, then and there unlawfully, wickedly, and fraudulently devising 
and intending that the said sum of two hundred and seven thou- 
sand eight hun ired dollars should be, and the same then and there 
was, appropriated and converted to the use, benefit, and advantage 


) 
of the Sil ae CON Hill | bank. alth gh, as De, this suid Peter J. (‘lags 
suld sum of two hundred and 


sen, voces and there well knew, the 
seven thousand elalit hundred Gollars so pald as aforesaid had pot 
been deposited and was not then on deposit with the said 

vi Sixth National] Bank Of thie City of New York by the sald 
wre due and owing 

ity of New York to the 


¢ 


Lenox Hill bank and was not then and tl] 
from the said Sixth National Bank of the ¢ 
said Lenox Hill ba: ik, and the repavinent there of to the sald Sixth 
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National Bank of the City of New York was not then and there in 
any way secured, and the said Lenox Hill bank had no manner of 
right or title to the same, against the peace of the United States and 
their dignity and contrary to the form of the statute of the said 

United States in such case made and provided. 
18 And the jurors aforesaid, upon their oath aforesaid, do 

further present that James A. Simmons, late of the city and 
county of New York, in the district and circuit aforesaid, was then 
and there present, unlawfully and wilfally and with like intent 
aiding, abetting, counseling, and procuring the said Peter J. Claas- 
sen to commit the offense aforesaid in manner and form as aforesaid, 
he, the said James A. Simmons, then and there well knowing the 
sald Peter J. Claassen to be then and there the president of the said 
association as aforesaid, with the intent then and there on the part 
of him, the said James A. Simmons, to injure and defraud the said 
association, against the peace of the United States and their dignity 
and contrary to the form of the statute of the said United States in 
such case made and provided. 

EDWARD MIPCHELL, 


United States Attorney. 


19 [Indorsed:] U. S. cireuit court. The United States of 
America vs. James A. Simmons. Indictment. U. S. Rev. 
St., $5209. Edward Mitehell, U.S. district attorney. <A true bill. 
Cornelius N. Bliss, foreman. Filed in court October 7, 1S90. 
[Endorsed :] Filed in open court the 7th Oect., 1890. Oct. 13, 
1800, the defendant arraigned and indict. read. Def’t pleads not 
guilty with lo to withd. by 15th. IS91, Feb. 15, jury empanelled ; 
Mech 11, trial concluded; M’ch 11, verdict guilty. June 26, 1891, 
sentence, six (6) vears’ imprisonment, sentence to be executed at 
the Erie county penitentiary. 


Ata circuit court of the United States for the second cireuit and 
southern district of New York, begun on the — day of ——,in the 
year one thousand eight hundred and eighty-, and continued, by 
adjournment, to and including the — dav of ——, in the vear one 
thousand eight handred and eighty-, and on the day last aforesaid, 
at the city of New York, in the district and cireuit aforesaid, 

Present: The Hon. Charles L. Benedict, judge. 


The UnNirep STA‘ "7 
against 


iu 4 


A bill of indietment having been presented against the said de- 
fendant by the grand jurors of said district in manner and form 
hereinbefore set forth, and the said cause having been auly tried by 
a jury at a eirenit court of the United States for the district and 
circuit aforesaid, begun on the — day of .in the vear one thou- 
sand eight hundred and etghty-,and the jury aforesaid having 
found therein a verdict of “guilty,” and the defendant having been 
heretofore remanded to await the sentence of the court, how, on 


EY 660) SURREY Wales. 
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motion of Edward Mitchell, Esq., United States attorney for the 
southern district of New York, the defendant being here present in 
court, it is ordered that the said defendant be imprisoned in —— 
for the term of ,and that he pay a fine of —— dollars; and it 
is further ordered that the fine aforesaid be forthwith docketed asa 
judgment of this court. 


20 U. S. Circuit Court, Southern District of New York. 


In the Matter of the Continuation of the Present Term of This 
Court. 


Ordered that the present term of this court be continued for the 
purpose of the trial of this cause of the United States vs. James A. 
Simmons, now in progress, and that the said term be continued until 
the trial of the said cause is finished. 

March 10, 1891. 

CHAS. L. BENEDICT. 


Endorsed: Jn re continuation of term of court as to trial of United 
States vs. James A. Simmons. Order continuing term. Filed in 
court March 10, 1891. 


21 Ata stated term of the cireuit court of the United States 
of America for the southern distriet of New York in the see- 
ond circuit, heid at the United States court-rooms,fin the city of New 
York, on Wednesday, the eleventh day of March, in the year of our 
Lord one thousand eight hundred and ninety-one. 
Present: The Ionorable Charles L. Benedict, judge. 


Tue Unrrep STATES ) 
vs. $ 5209, 
Jawes A. Simons, ( 


The above cause being still on trial the jurors are called and sey- 
erally answer to their names. 

The jury thereupon say that they find the defendant guilty of the 
charges in the first count of the indictment contained and not ruilty 
of the charges in the other four counts of the indictment contained, 
and so say they all; and they further recommend the defendant to 
the mercy of the court. 

On motion of defendant's counsel, ordered that the jury be polled 
and on being severally polled they say that that is their verdict, 
and so say they all. ; 

On motion of the U.S. attorney, ordered that the defendant be 
remanded to the custody of the U.S. marshal. 


99 Monpay, May 25th, 1891. 


r . re oc . . 

Phe court meets pursuant to adjournment and is opened 
by proclamation. 
Present: Ifon. Charles L. Benedict, judge. 
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Tune Unirep STATES 
vs. 
James A. Simons. 


A proposed bill of exceptions having been presented in the above 
cause, the United States attorney moves that the same be not settled 
or allowed on the ground that there is no provision of law for a bill 
of exceptions. 

Mr. Edward Mitchell, U.S. attorney, is heard in support of mo- 
tion. 

Mr. John J. Joyce is heard in behalf of defendant. 

(Briefs to be submitted.) 


23 At a stated term of the cireuit court of the United States 
of America for the southern district of New York, held at 
the United States cireuit court rooms, in the post-otfice building, in 
the city of New York, on the Ist day of June, in the year of our 
Lord one thousand eight hundred and ninety-one. 
Present: The Honorable Charles L. Benedict, cireuit judge. 


Unitrep STates OF AMERICA ) 


against ; 
James A. SIMMONS. 


The defendant herein having presented for settlement to the Hon. 
Charles L. Benedict upon the 25th day of May, ISV1, a bill of ex- 
ceptions herein, and the United States having moved, by Edward 
Mitchell, its attorney for the southern district of New York, that 
said bill of exceptions should be disallowed Upon the ground that 
there was no provision of law authorizing the same: 

Now, after hearing Edward Mitchell, U.S. attorney for the south- 
ern district of New York, in behalf of said motion and John J. 
Joyce in opposition thereto, and due deliberation having been had, 
it is— 

Ordered that said motion by the United States to suppress said 
bill of exceptions be, and the same hereby is, denied. 

CILAS. L. BENEDICT. 


Endorsed: U. S. ecireuit court. Filed Jun- 2, IS9l. John <A. 
Shields, clerk. 


24 Ata stated term of the cireuit court of the United States 

of America for the southern district of New York, in the see- 

ond circuit, held at the United States court-rooms, in the city of 

New York, on Friday, the twenty-sixth day of June, in the year of 
our Lord one thousand eight hundred and ninety-one., 
Present: The Honorable Charles L. Benedict, judge. 

Tur Usirep States) 

: > S OBO, 


ts, 
James A. SIMMons. | 


On motion of the United States attorney, ordered sentence. 
The court thereupon proceeds to pass judgment and sentence the 


ee 
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prisoner, James A. Simmons, to be imprisoned for a period of six (6) 
years. 
Sentence to be executed at the Erie county penitentiary. 


25 United States Circuit Court, Southern District of New York.” 


THe UnItrep STATES OF AMERICA 
vs. Bill of Exceptions. 
JAMES A. SIMMONS. 


Afterwards, to wit, at a circuit court held’in the city of New York 
in and for the southern district of New York, on the twenty-sixth 
day of January, in the vear A. D. 1891, before the Hon. Charles L. 
Benedict, one of the judges appointed to hold the said cireuit court 
according to the form of the statute in such case made and_ pro- 
vided, the aforesaid issue so joined between the said parties as afore- 
said came on to be tried by a jury of the district aforesaid ; at which 
time came there as well the said United States of America as the 
said defendant, by their respective attorneys, and the jurors of the 
jury aforesaid empanelled to try the said issue, being called, also 
came and were then and there in due manner chosen and sworn to 
try the said issue; and thereupon the attorney of the United States 
opened the case to the said jury, and thereafter, to maintain the said 
issue, the said United States on its part called a number of wit- 
nesses, who were duly sworn and examined on behalf of the said 
United States to maintain and prove the said issue on its part, and 

Which said witnesses the counsel for the said defendant, to 
26 maintain and prove the said issue on his part, then and there 

cross-examined ; and thereafter, to wit, on the ninth dav of 
February, 1591, the following proceedings were had : 


Edward Mitehell, the attorney of the United States, moved the 

court as follows: 
nove o e ‘sand on the affidavits submitted to with- 

“T move on the minutes and on the affidavits submitted t t 
draw a juror for the reason that, taking all the circumstances into 
consideration, there Is a manifest necessity for the act, or the ends 
of public justice would otherwise be defeated.” Whereupon the 
said attorney read the following aflidavits: 


United States Circuit Court, Southern District of New York. 


Tue Unirep STaATEs 
vs. 
James A. SIMMONS. 


SouTHERN District or New York, 88: 


Edward Mitchell, being duly sworn, deposes and says as follows: 
That he is the attorney of the United States for the southern dis- 
trict of New York; that on the 6th day of February he received 
from Charles M. Ward iis aflidavit made on that day and hereto 
annexed; that on the same day he received the affidavit of William 
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P. Cherry, which is also hereto annexed; that said affidavits 
27 were exhibited to one of the counsel for the defendant and to 

the judge presiding at the trial before the sitting of the court 
on that day; that thereafter the court was opened,and adjourned until 
the 9th day of February; on the 6th day of February, at about 5 
p. m., deponent received from Richard 5. Neweombe a letter,a copy 
of which is hereunto annexed ; that on the 7th day of February the 
New York Herald, a daily newspaper printed in the city of New 
York, published what purports to be and is substantially a copy of 
said letter, a copy of which publication is hereto annexed; that the 
substance of or extracts from said letter was also published in other 
hewspapers in the city of New York; that on the morning of the 
7th of February William Goodnow, the eleventh juror in the above- 
entitled case and the person mentioned in said letter, called at this 
deponent’s office and requested to see this deponent, which request 
deponent declined to comply with. 


EDW. MiTCHELL. 


Subscribed and sworn to before me this 9th day of February, A. D. 
1891. 
HENRY 1. THORNTON, 
Notary Public, City and County of New York. 


The following is a copy of Mr. Newcombe’s letter referred to in 
the foregoing aflidavit : 


28 Donohue, Newcombe & Cardozo, counsellors-at-law, 96 Broad- 
way. 
Chas. Donohue. Riel’d 8S. Newcombe. = Albert Cardozo, Jr. 


New York, Feb'y 6th, 1801, 
Honorable Edward Mitchell, United States district attorney, south- 
ern district of New York: 

My Dear Sir: Since leaving your office, after adjournment of 
the trial of the Simmons indictment, | received a visit from a rep- 
resentative of the New York Ilerald, Mr. Folsom, whe informed me 
that one of the assistants in your oflice in elfeet informed him that 
the postponement of the trial was dve to information communicated 
to you tending to ailect one of the members of the jury, and that it 
is the intention of that paper to publish that fact in to-morrow’s 
issue. 

You must, of course, appreciate that such a publication cannot 
but tend to seriously affect my client’s Interests unless it be accom- 
panied with such an explanation as the facts warrant. 

Hence | write you this letter, copies of which 1 shall at the same 
time send to the press of this city. That there may be no room tor 
“a mistake, | understand the following to be the facts: This morn- 
ing a gentleman by the name of Charles Ward, claiming to be a 
broker carrying on business at 152 Park avenue, called upon you 
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and stated that he yesterday visited the court-room, there rec- 
29 ognized Mr. James A. Simmons as a person who had occu- 

pied rooms “A” and “B” at Nos. 165 and 167 Broadway 
during the vear 1884; that he recognized Mr. William E. Goodnow, 
the Llth juror,as a gentleman who during a part of the same period 
had occupied room “C” in the same building for a period of three 
or four months; that room “C” adjoined room “ B,” occupied by Mr. 
Simmons, and that he had several times seen Mr. Simmons In con- 
versation with Mr. Gooduew between the months of January and 
May, 1854, in some part of 165 Broadway. You thereupon called 
my attention to the examination of Mr. Goodnow before he was ac- 
cepted as a juror, in which he declared that he did not know Mr. 
Simmons, and to his knowledge had never spoken to or seen him. 

Immediately upon your giving me that information [ stated the 
facts described by your informant to Mr. Simmons. He most posi- 
tively declared that he did not know, and to his knowledge had 
never seen, Mr. Goodnow or spoken to him; that if Mr. Goodnow 
ever occupied room “C” in the building 165 Broadway in the early 
part of 1584 that he, Mr. Simmons, had no knowledge whatever 
upon the subject. 

Under this condition of affairs the trial of the cause was postponed 
until next Monday, and I agreed with you to bring Mr. Simmons 
with me to your private oflice for the purpose of your interrogating 
him upon this subject. 

I brought him and there met the informer. It there appeared 
from the informer’s statements to you in our presence that a quarrel 

had taken place between him and Mr. Simmons either in 
30 ISS4 or 1555, and it also beeame evident that the information 

he gave you was given with the evident purpose of injuring 
Mr. Simmons. 1 then requested you to retain possession of the in- 
former's affidavit, and now publicly request you so to do, with an 
assurance that at the termination of this trial the truth or falsity of 
the informer’s information shall be inquired into either by the grand 
jury ora committing magistrate. 

I have caretully investigated the subject myself, and am perfectly 
confident that Mr. Goodnow honestly and truthfully declared on 
oath that he did not know Mr. Simmons, and I am equally confi- 
dent that Mr. Simmons’ declaration to you and to me was a truthful 
declaration; that he did not know Mr. Goodnow, and that, to his 
knowledge, he had never held any conversation or communication 
with him. 

Of course I cannot shut my eyes to the fact that if there is the 
slightest foundation for the informer’s oath to you, that there is or 
Was any Intimacy existing between Mr. Goodnow and Mr. Sim- 
mons, that such a fact will necessarily operate to my client’s preju- 
dice. If, on the other hand, the informer has, as [ believe, falsely 
made the statement referred to, it will not, in my opinion, have any 
eflect upon the mind either of Mr. Goodnow or any other member 
of the jury. 

It is not a little surprising to me that the informer, after a lapse 
of nearly seven years, is able to-day to state that he accidentally 
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saw Mr. Goodnow and Mr. Simmons consulting with each other in 
any of the corridors of that public building at that time. 

ol [ shall be ready to proceed with the trial of this cause on 
Monday, unless some more reasonable ground is urged than 

what I believe to be the false and malicious charge by a person con- 

fessedly entertaining ill-will towards Mr. Siminons. 

[am now engaged in inquiring tuto the character, sarroundings, 
and antecedents of the informer, Charles Ward, and shall be glad to 
submit the result of my investigation as soon as I am in receipt of 
the same. 

I am, my dear sir, regretting exceedingly this unfortunate oecur- 
rence, With assurances of respect, 

Yours very faithfully, RICHARD Ss. NEWCOMBE. 


The forevoing ecommunieation meets with the approval of my as- 
rl Fae] P 
soclates. 


The following is a copy of the publication in the New York 
ITerald referred to in the atlidavit of Mr. Mitchell: 


Dves Simmons know Juror No. 11? 


The trial of the bank-wrecker stopped upon information given by 
Broker Charles Ward. 


Mr. Neweombe’s sharp letter. 


Ile casts discredit upon the informants sworn statement and de- 
clares his client is unknown to Mr. Goodnow. 


o2 May compel a new trial. 


The trial of the case against James A. Simmons, the bank- 
wrecker, in the United States court yesterday was saddenly ad- 
journed by Judge Benedict until Monday. The air was thick with 
mystery. The announcement of the adjournment was made from 
the bench after the audience and witnesses bad been kept waiting 
an houranda half. No explanation was given, and counsel for the 
defense and the United States district attorney and his assistants 
declined to talk about it. 

The only statement which Judge Benedict would make was this 
formal one in dismissing the attendants and jurors: 

“In regard to the trial of Simmons, circumstynces have come to 
my knowledge to-day which renders it my duty to adjourn the 
case.” 

With this information ceased. ILowever, through the cloud of 
mystery loomed up a grave charge against the good faith of the de- 
fense. ‘The jury, which was selected with so much care, was declared 
to be worthless, inasmuch as one man in it Was said to be aequainted 
with and friendly to the defendant. The integrity of the entire 
proceedings was impeached. 


3—1296 


18 JAMES A. SIMMONS VS. THE UNITED STATES. 


Mr. Ward’s affidavit. 


When the jury was selected, on January 2S, it was believed by the 
prosecution, as well as by the defense, to be eminently satisfactory... 
Great efforts had been made to obtain men of intelligence who were 

absolutely unprejudiced. 
Sh) The trial progressed for a few days and was to resume at 

the usual time yesterday morning, when a neatly dressed 
man, who gave his name as Charles Ward, of No. 132 Park avenue, 
sent in his card marked “ important” to Mr. Mitchell. The district 
attorney and the stranger were closeted together for some time, and 
before leaving Ward left with the district attorney an affidavit to 
the effect that the eleventh juror, Mr. William Goodnow, of No. 171 
Broadway, a broker, was acquainted with the defendant. Ward 
particularized the oceasions on which he bad seen the two together, 
though he admitted that he knew of no meetings between them since 
1$S8i—seven vears ago. 

Mr. Mitchell submitted the aflidavit at once to Judge Benedict, 
who was greatly surprised and held a consultation of nearly three- 
quarters of an hour with Mr. Miteleil, his assistant, Mr. Mott, and 
their associate in the prosecution, ex-District Attorney Rose. It 
was agreed that the charge was a grave one and should be immedi- 
ately placed before the defendant’s counsel for explanation. 

Messrs. Richard S. Neweombe and Charles A. Hess, Simmons’ 
lawyers, Were awaiting the coming of Judge Benedict in the court- 
room. They were summoned, and they, too, appeared greatly sur- 
prised and mortified at Ward’s affidavit. “If this is true,” exclaimed 
Mr. Neweombe, “ [ shall wash my hands of this case. [ believe, 
however, that Mr. Simmons does not know Mr. Goodnow and has 

never seen him before. | shall ask lim.” 
of Mr. Newcombe went back to the ecourt-room and held an 
energetic conversation with his client, but Simmons’ reply 
invariably was: “ I don’t know the man. I do not remember to 
have ever seen him.” 


Mr. Mott dropped a little hint. 


It was then agreed that an investigation should be made of 
Ward’s charges, and that pending it absolute secreey should be 
maintained, 

After the adjournment I saw Assistant District Attorney Mott, and 
upon Inquiring from him the reasons for the adjournment was met 
by an emphatic refusal to talk about it. Upon mv suggesting that 
it was exceedingly unusual for an adjournment to be made the sub- 
ject of so much secrecy Mr. Mott replied : 

“Not necessarily. [ could mention a number of reasuns for the 
court and counsel so acting. For instance, suppose "—then Mr, 
Mott hesitated and continued, laughing: “ Of course this is not the 
reason in point, but it will do as an illustration. Suppose the court 
had reason to believe that the jury was not trustworthy, and he de- 
sired time before coutinuing the case to ascertain the accuracy of 
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his information, wouldn’t he be justified in the course he has pur- 
sued in the present case ? ” 

I acknowledged this, and by a word dropped here and there dur- 
ing the brief ensuing conversation inferred that Mr. Mott’s supposi- 
titious case was the actual one. 

The ipformation which was secured from Mr. Mott I sub- 

vo mitted to Mr. Charles A. Hess, who was disposed to deny that 

the adjournment was in any way related to the trustworthi- 

ness of the jury. Ile acknowledged, however, that detectives 

were emploved in charges which had been made which, were they 

proved, would seriously damage the standong of his client before 
the court. 

Then Mr. Newcombe got angry. 


When I saw Mr. Neweombe he, like the others, refused to con- 
verse about the ease, but when [informed him of iny conversation 
with Mr. Mott he at onee wrote the following letter to Mr. Mitchell 
and sent it, recelving word by hesseneer that there was no answer: 


“Edward Mitebell, United States district attorney, southern district 
of New York. 

“My Dear Str: Since leaving your office after the adjournment 
of the trial of the Simmons indictment IT received a visit from a rep- 
resentative of the New York Herald, who informed me that one of 
the assistants in your office in effect Informed him that the post- 
ponement of the trial was due to the information communieated to 
you tending to affect one of the members of the jury, and that it 
is the intention of that paper to publish that fact in to-morrow’s 
issue. 

“You must of course appreciate that such a publication cannot 
but tend to seriously affect my client's interests unless it be aceom- 
panied with such an explanation as the facts warrant; hence [ write 

vou this letter. 
36 “'That there may be no room for mistake I understand the 
following to be the facts : 


“Mr. Ward’s allegations. 


“This morning a gentleman by the name of Charles Ward, claim- 
ing to be a broker carrying on business at No. 152 Park avenue, 
ealled upon vou and stated that he vesterday visited the court-room ; 
there recognized Mr. James A. Simmons as a person who had occupied 
rooms A and Bat Nos. 165 and 167 Broadway during the year 1854; 
that he recognized Mr. William E. Goodnow, the eleventh juror, as 
a gentleman who, during a part of the same period, had occupied 
room Cin the same building for a perio l of three or four months ; 
that room C adjoining room B, oceupied by Mr. Simmons, and 
that he had several times seen Mr. Simmons in conversation with 
Mr. Goodnow between the months of January and May, 1884, in 
some part of No. 165 Broadway. 

“You thereupon called my attention to the examination of Mr. 
Goodnow before he was accepted us a juror, in which he declared 
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that he did not know Mr. Simmons and to his knowledge had never 
spoken to or seen him. 

“Immediately upon your giving me that information [stated the 
facts described by your informant to Mr. Simmons. Ife most posi- 
tively declared that he did not know and to his knowledge had 
never seen Mr. Gvodnow or spoken to him; that if Mr. Goodnow 
occupied room C in the building No. 165 Broadway in the early 
part of 1884 that he, Mr. Simmons, had no knowledge whatever 
upon the subject. 


e 


37 “ Faee to face with the ‘ informer.’ 


“Under this condition of affairs the trial of the cause was post- 
poned until next Monday, and I agreed with you to bring Mr. Sim- 
mons with me to vour private oflice for the purpose of your Interro- 
gating him upon this subject. 

“T brought him, and there met the informer. It there appeared, 
from the informer’s statements to vou in our presence, that a quarrel 
had taken place between bim and Mr. Simmons either in ISSé or 
1885, and it also became evident that the information he gave you 
was given with the evident purpose of injuring Mr. Simmons, 

“ Tthen requested you to retain possession of the informer’saflidavit, 
and now publicly request vou so to do, with an assurance that at the 
termination of this trial the truth or falsity of the informer’s In- 
formation shall be inquired into either by the grand jury or a 
committing magistrate. 

“T have carefully investigated the subject myself and am per- 
fectly confident that Mr. Goodnow honestly and truthfully declared 
on oath that he did not know Mr. Simmons, and Lam equally con- 
fident that Mr. Simmons’ declaration to you and to me was a truth- 
ful declaration, and that he did not know Mr. (roodnow, and that 
to his knowledge he had never held any conversation or commu- 
cation with him. 

“ Of course, T cannot shut my eves to the fact that if there is the 

slightest foundation for the informer’s oath to vou, that there 
38 is or was any intimacy existing between Mr. Goodnow and 

Mr. Simmons, that such fact will necessarily operate to my 
client’s prejudice. If, on the other hand, the informer has, as I 
believe, falsely made the statements referred to, it will not, in my 
opinion, have any effect upon the mind either of Mr. Goodnow or 
anv member of the jury. 

“Tt is not a little surprising to me that the informer. after a lapse 
of nearly seven years, is able to-day to state that he aceidentally saw 
Mr. Goodnow and Mr. Simmons consulting with each other in any 
of the corridors of that public building at that time. 

“T shall be ready LO hroceed with the trial of this case on Monday 
unless some mnore reasonable ground is urged than what I believe to 
be the false and malicious cherge by a person confessedly entertain- 
ing ill-will towards Mr. Simmons. — 

“T am now engaged in inquiring into the charaeter, curround- 
ings, and antecedents of the informer, Charles Ward, and shall be | 
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glad to submit the result of my investigation as soon as [ am in 
receipt of the same. 
“Tam, my dear sir, regretting exceedingly this unfortunate oecur- 
rence, With assurances of respect, 
“Yours very faithfully, 
“RICHARD 8S. NEWCOMBE. 


“The foregoing communication meets with the approval of my 
associates.” 
Goodnow & Simmons. 


39 Of course, the aflidavit of Broker Ward places Mr. Good- 

now in a decidedly awkward position. Ile refuses to say 
anvthing about the case, however, beyond repeating his declaration 
that he does not knew Mr. Simmons, and to the best of his reeol- 
lection has never seen him before he saw him in the court. Mr. 
Goodnow’s friends acknowledge that he did occupy oflices at Nos. 
165 and 167 Broadway in 1554, °5, but that they were certainly not 
aware nor did they believe that Mr. Goodnow was aware that such 
a man as Simmons existed, 

Simmous denied to me that he ever met Mr. Goodnow. Tle said 
that Broker Ward’s action was urged by a desire for revenge. In 
1884, he said, Ward was agent for the building, and that he had 
had quite a squabble with the former about the amount of rent for 
rooms No-. 16 and 17, whieh he oceupied. This led to Ward seeur- 
ing a writ of ejectment and serving it upon Simmons. The latter 
SaVS that in order to avoid further treuble about the matter he 
merely paid the rent and abandoned his offiees. [le was willing to 
make the most solemn assurances that he was not acquainted with 
the juror. In fact, he added, he was willing to declare that none 
of the persons who then frequented his offices knew Mr. Goodnow. 

Mr. Ward further, then declaring that he was willing to abide by 
the statements made in his aflidavit, declined to discuss the case, 


The defense will investigate Mr. Ward. 


The district attorney refused to make any statement, lis chief 

anxiety being to defend Mr. Mott from Mr. Newcombe’s 

40) insinuation that the former had told of the reasons for 

the adjournment, a thing of which Mr. Mott is absolutely 
innocent. 

Counsel for the defense declare that they will sift the implied 
charge against their client to the uttermost. If they are able to 
prove that Mr. Ward’s statements ere unfounded they will insist 
upon a continuance of the trial by the present jury. Mr. Iless says 
that at the time Mr. Goodnow was chosen there was a very grave 
doubt in his mind as to his desirability as a juror. In faet, he had 
asked Simmons’ advice about accepting him and the latter was op- 
posed to doing it. Finally, however, when the jury was completed, 
he and Mr. Newcombe agreed that it was scarcely worth while to 
consume any more time. “So you see,” said Mr. Le ss,“ Mr. Good- 
now was by no means the favorite juror.” 
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The following is Mr. Ward’s aflidavit, referred to in the affidavit 
of Mr. Mitchell: 


United States Circuit Court, Southern District of New York. 


Tuer Uvsitep STATES 
vs. 
James A. SIMMONS. 


SouTHERN District oF New YORK, 88: 


Charles M. Ward, being duly sworn, on his oath deposes 

41 and says that he resides at No. 784 Fifth avenue, in the city 

of New York, and his business is a commission broker; that 

from the year 1883 to 1886 deponent was the agent for and had 

charge of renting and collecting the rents for the owners of the 

building Nos. 165 and 167 Broadway, New York, then and now 

known as the “ Parmly building ;” that the deponent’s mother was 

then and now is the owner of said building. Such building isa 
double office building with one main entrance from Broadway. 

That in the vear 1884 the above-named defendant, James A. Sim- 
mons, leased of deponent a suite of offices on the fourth floor of 
said Parmly building, and said Simmons occupied such suite from 
some time in 1884 for four or five months; that deponent yesterday 
was present in the United States circuit court, room 73, in the post- 
office building, when the trial of the case of United States against 
James A. Simmons was then taking place, and saw the said James 
A. Simmons, and deponent positively identifies said Simmons as 
the man who rented and occupied the suite of office rooms in the 
Parmly building, as above set forth, in the vear 1884. 

That deponent, When in the court-room yesterday, saw in the 
jury-box and as one of the jury sitting in the case of United States 
vs. James A. Simmons one William Goodnow; that deponent knows 
said Goodnow and bas known him in and since 1884. 

That during the year 1884 said Goodnow occupied offices in the 

aforesaid Parmly building, and deponent, during that year, 
4? saw said William Goodnow and James A. Simmons together 

in the halls of said building many times engaged in con- 
versation, and from about 1 January, 1884, to 1 May, 1884, Sim- 
mons and Goodnow oceupied adjoining rooms on the fourth floor, 
Simmons occupying the two front rooms and Goodnow the back 
room. 


CHARLES A. WARD. 


Sworn to before me this 6th February, 1891. 
JOHN A. SHIELDS, 
U. S. Commissioner, 8S. D). N. Y. 


The following is Mr. Cherry’s aflidavit, referred to in the aflidavit 
of Mr. Mitchell: 
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JANUARY 281TH, 1891. 
WILLIAM GoopDNow sworn. 


By Mr. Joyce: 


Q. Wiere do you transact business ? 

A. 280 Broadway. 

Q. What is that business? 

A. Real estate and loans. 

Q. How long have you been in business ? 

A. About ten vears. 

Q. Do you remember reading last January in the newspapers an 
account of certain transactions and matters in which the Sixth 
National bank was involved ? 

A. Ina general way. 

Q. And the narae of James A. Simmons as being mentioned in 
connection with those matters ? 

A. Yes. 

Q. Did you, at the time of reading or thereafter, from that read- 
ing, form any opinion as to the guilt or innocence of James A. 
Simmons ? 

A. I did not. I have never thought of the matter since. 
43 Q. You have had no conversation at all with any one with 
reference to those matters? 

A. Not to my recollection. 

Q. Have you read an account of the trial of Mr. Claassen ? 

A. I read in a general way what was in the papers at the time. 

Q. Read whatever was published in the papers at the time? 

A. Casually read it over 

Q. Did you form any opinion from reading tiiose accounts in the 
papers as to the guilt or innocence of Mr. Simmons in connection 
with those transactions ? 

A. No; I don’t think I did. 

@. You do not believe you did. 

A. No. 

Q. Are you so sure you did not that you can say you know you 
did not? 

A. Yes; I can say I read them casually, and, having no interest, 
I did not charge my mind at all with them or take much Interest 
in it. 

Q. You have no opinion upon the matter as to the guill or inno- 
cence of James A. Simmons? 

A. No, sir. 

Q. And if you take your place as a juror here you would give 
your verdict in strict accordance with the evidence without having 
that evidence first to remove any bias or prejudice against this 
defendant? 

A. No, sir. 


Mr. Joyce: We withdraw 


the challenge. 


ea 


gle ee te ‘ om Ki sini, 


94 JAMES A. SIMMONS VS. THE UNITED STATES. 


By Mr. Rose: 


Q. How long have you been in business at 280 Broadway ? 

A. I changed my office from 165 Broadway about three or four 
monthis since. 

Q. Where was your place of business before ? 

44 A. No. 165 Broadway for several years. 

Q. ‘The same business ? 
Yes. 
Are you in partnership or alone? 
. Alone. 
Any one occupying the same room with you? 
Yes. 
Who is it? 
. Tam with the St. John Packing Company. 
Were they occupying the same apartments with you at No. 
165 Broadw ay’ 

A. No, sir; I had my own room then. 

Q. Where do you live? 

A. One hundred and twenty “first, No. 206. 

Q. East or west? 

A. West. 

Q. How long have you lived there? 

A. About two vears. 

Q. Have vou heard the names of the various people called off 
here this morning? 

A. Yes. 

Q. Have you now any knowledge that you are acquainted with 
those persons? 

A. Not to my knowledge. 

Q. Don’t you know the tirm of Siegmund T. Meyer & Son that deal 
in and own a large amount of real estate uptown ? 

A. I do not know tiem personally, 

Q. You know them by reputation ? 

A. Yes, sir. 

(. Do you know the members of that firm ? 

A. No, sir; none of them. 

Q. Don’t you know any of them at all? 

A. No, sir, 

(). Are you acquainted with any of the counsel here ? 

A. Not to my knowledge; no, sir. I do not recognize any 

one. 
40 Q. And you say you are not acquainted with James A. 
Simmons? 

A. No, sir; never saw him to my knowledge. 

(). And have had nothing to do with him ¢ , 

A. Don’t even know where he is now. I presume he is here. 

(). You don't know what this ease is about in any way, shape, or 
manner? 

A. In a general way. 

Q. Such as you have learned since you have been here to-day ? 


NSPOPEPO> 
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A. I learned it in a general way at the time I read of it in the 
newspaper. 

Q. And you want us to understand that you could take your seat 
in the box as an unprejudiced and unbiased juror ? 

A. Yes. 


SOUTHERN District or New YORK, 88: 


William P. Cherry, being duly sworn, deposes and says that he is 
a stenographer; that on the 28tir day of January, 1801, he was en- 
gaged in taking the stenographic minutes in the United States cir- 
cult court, before Judge Charles L. Benedict, in the ease of United 
States vs. James A. Simmons; that he took the examination of one 
William Goodnow, who was then and there called as a juror in the 
above case, and that annexed hereto and made a part of this affi- 
davit is a correct and true transcript of his said notes taken by de- 
ponent at said time on the examination of said Goodnow as to his 
qualifications as a juror. 


WM. P. CHERRY. 


Subseribed and sworn to before me this 6th day of February, 
1891. 
JOHN A. SHIELDS, 
U. S. Commissioner, S. D. of N.Y. 


46 Thereupon the counsel for the defendant read the follow- 
ing aflidavits in opposition to the said motion of the United 
States attorney: 


United States Cireuit Court, Southern District of New York. 


Uxirep STATES OF AMEUICA ) 
is > 


JAMES A. SIMMONS. j 


STaTe oF NEw YORK, 

Southern District of New York. | 
James A. Simmons, being duly sworn, doth depose and say that 
an indictment was found against him under section 5200 of the Re- 
vised Statutes of the United States, and that his trial unen said in- 
dictment is now in progress in the cirenit court of the United States 
in the southern district of New York; that one Charles M. Ward 
made aflidavit on the 6th inst., upon an inquiry before the United 
States attorney for said district, as to the competency of a juror 
empanelled in the above-entitled cause, in which he swore that de- 
ponent was, between the months of January and May, 1854, ae- 
quainted with William Ei. Goodnow,a juror now empanelled in the 
ease of the United States against Simmons; and said Ward in said 
aflidavit further swore that he had seen this deponent in con- 
47 versation with said Goodnow severai times between the months 
of January and May, 1554, in some part of the building at 
No. 165 Broadway, in the city of New York; and this deponent 
4—1 206 
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upon his oath saith that he never knew the suid Mr. Goodnow either 
during the times aforesaid or at any other time, and that, to his 
knowledge, he had never seen the said Mr. Goodnow before the be- 
ginning of the trial of the aforesaid cause, and that he has never 
spoken to the said Mr. Goodnow either during the time alleged in 
the affidavit of said Ward or at any other time. 

And this deponent further saith that he verily believes that the 
said Ward made his said aflidavit falsely, maliciously, and with intent 
to prejudice this deponent in the trial of the indictment now pend- 
ing against this deponent, and that said Ward did then and there 
wilfully and corruptly swear falsely and did commit wilful and 
corrupt perjury. 
JAMES A. SIMMONS. 


Sworn and subscribed to before me this seventh day of February, 
A. D. 1891. 
JOUN A. SHIELDS, 


L. S. Commissioner, 8. D. of N.Y. 


tesworn to before me this 9th day of February, 1591. 
JOIN A. SHIELDS, 


L. S. Commissioner. 
48 United States Circuit Court, Southern District of New York, 


Tue UxNItrep STATES ) 
Us, » 


James A. Simmons. J 
City AND County oF New York, 8s? 


I, Richard S. Newcombe, being duly sworn, depose and say I am 
of counsel! for the above-named James A. Simmons, who was on the 
6th day of February, 1881, on trial in this court before Hon. C. L. 
Benedict and a jury, under an indictment charging him with aiding 
and abetting one Claassen in misappropriating and embezzling the 
funds of the Sixth National bank. 

On the said 6th day of February the ITon. Edward Mitchell, the 
United States district attorney in and for said district, stated that 
sworn Information had been given him bya person named Ward to 
the effect that said defendant held or had held intimate relations 
with one Goodnow, one of the jurors then sitting upon said trial, 
although said Goodnow had testified, upon being called upon as to 
his qualifications as a juror, that he was a perfect stranger to said 
Simmons and had never, to his knowledge, seen or spoken to him, 
This information was communicated to me by said district atior- 

ney, When I at once suggested that it was a subject deserving 
49 Investigation. This, according to my recollection, I stated 
in the presence of Judge Benedict and in his private cham- 
bers. The judge and district attorney both acquiesced in my sug- 
gestions, and, a few minutes after, the court was adjourned until the 
ninth instant by Judge Benedict, anuouncing substantially as fol- 
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lows: “Circumstances have come to my knowledge that make it 
proper for me to adjourn the case until Monday, at 11 a. m.” 

Immediately after that adjournment | suggested that the cause 
of the postponement should remain an absolute secret, and declined 
to and did not state or intimate to any one the reasons therefor, but 
within an hour thereafter I was visited by a Mr. Folsom, represent- 
ing the New York Herald, who stated to me that Mr. Mott, an as- 
sistant to said district attorney, while refusing to give the reason for 
an adjournment, had stated substantially that the court had reason 
to believe from information received that the trustworthiness of one 
of the jurors was brought into question, and said Mr. Folson also 
stated he intended publishing that fact on the following day. At 
about this time I was also visited by a gentleman, whose name I 
forget, representing the Daily Continent, and whe stated to me he 
had received information in a roundabout way from the district 
attorney’s office, that the cause of the adjournment was due to some 
irregularity in the jury. I then felt that the reason for said ad- 
journment was being disclosed, and that if published in the form 

in which it had been communieated to the press ir would 
ov” tend to prejudice the defendant’s rights, and, so believing, I 

wrote and sent to Mr. Mitchell my letter of the 6th day of 
February, 1891, and referred to in his affidavit herein. 

Annexed hereto is an extract from the Morning Journal, a news- 
paper published in this city, which paper received no notice or any 
particulars of my letter above mentioned. 

RICHARD S. NEWCOMBE. 


Sworn to before me this 9th day of February, IS91. 
JNO. B. TONER, 
[NOTARIAL SEAL. | Notary Publie, N. Y. Co. 


Extract from the Morning Journal, Referred to in Mr. Newcombe’s 
A Hidavit. 


Has the jury : 
The Simmons trial takes a sensational turn. 
Judge Benedict angry. 
The case adjourned abruptly for reasons kept secret. 
Has the jury been tampered with ? 


Strange stories are afloat concerning the trial of James A. Sim- 
mons in the United States circuit court before Judge Benedict. 
Simmons is charged with having aided and abetted General Peter 
J. Claassen in the wrecking of the Sixth National bank. Claassen 

is in Ludlow-Street jail, a jury having said he had wrecked 

ol the bank, and the next thing on the programme for him is 
to receive his sentence. 

That sentence may be not less than five nor more than ten years 
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in State’s prison, or it may be that, having turned State’s evidence, 
he will receive pardon. 

It was said by a prominent lawyer vesterday that Claassen had 
been promised a pardon by the United States in the event of Sim- 
mons being convicted. 

Claassen had been for two days on the witness stand, testifying 
against Simmons and doing all in his power to lay the blame for 
tie disaster on Simmons’ shoulders. 

Interest in the ease had reached a great height, and it was well 
known that Claassen was to be subjected toa most thorough and 
searching cross-examination by Richard 8S. Neweombe, Simmons’ 
counsel, vesterday., 

The hour set for the continuation of the case was 1] o’cloek, and 
an eager throng was on hand promptly atthat hour. Mr. Neweombe 
had said he would discredit the witnesses’ testimony and make him 
eontradict himself [Le proposed to bring up Claassen’s statement, 
on his own trial, that he had received the 850,000, part payment for 
the S622.000 worth of Sixth National bank bonds, from Stmmons, 
and compare it with lis story in the present case that the money 
was handed him by George IL Pell. A great time was expected, 
and every one about the court wore a subdued atr of excitement. 
Then came the rumor that some one had tried to “see” the jury, 

and the excitement Increased. In the meantime 11 o'clock 
52 came, but with it no Judge. ‘That, however, surprised noone 

particularly, as the Judge has been generally late through the 
trial. But United States Distriet Attorney Mitchell was not on hand 
either, and every one knew that was odd, because he is usually the 
soul of punctuality. Mr. Neweombe was walking nervously upand 
dowa the corridor, and the jurors stood about smoking. Simmons 
leaned agatnst a window biting his nails, and General Claassen sat 
inside the court-room talking with a friend and glancing every 
minute or two toward the door where the judge might be expected 
toenter. At last. at 1245 o’ecloek, Judge Benedict was seen to leave 
his private room and to approach the court. Asa rule he is pleas- 
ant and smiling, bat on this occasion it was easy to see that he was 
Inabad humor. ifs complexion was a bright red, and his short 
mustache fairly bristled as he strode past the usher who was hold- 
Ing the door open. The clerk was ready to open the court, but the 
judge stopped him witha cart * Keep quiet [le was frowning sav- 
agely, and the moment he got upon the beneh he brought his hand 
down on his desk with a bang. That wasa signal for silenee. Then 
he said, and those who were listening intently thought his voice 
trembled, © Facts have been brought to my knowledge whieh render 
It necessary that this case should be adjourned until Monday at 11 
o'clock. You may go, gentlemen of the jury.” 


- re 


Phen up sprang an usher, calling out that witnesses for the 
o> United States should be on hand promptly on Monday morn- 
Ing, “And mine too,” called out Mr. Neweombe. but no one 


paid any attention. [t wasevident that something strange had hap- 
pened, and “ What is it?” was the general Inquiry. The reporters 
moved around the rail and approached Judge Benedict. 
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“May we ask whiy the ease has been adjourned so suddenly ?” in- 
quired one of the newspaper men. 

” Humph,” the judge responded, “ you may ask, but you will get 
no answer. 

With that he left the court-room as abruptly as he had entered, 
Then a perfect buzz broke out among the spectators. District At- 
torney Mitchell was asked the cause of the adjournment, and an- 
swered that he would neither give a reason nor discuss the case. 

“Tf you learned anything from the judge | want you to tell me,” 
said Mr. Newcombe, “ for Lam entirely in the dark as to reason for 
the move.” 

After Judge Benedict had left the court-room all the counsel in 
the case went with Mr. Mitchell to his office and were closeted there 
for nearly an hour, and while they were inside a Journal man had 
a talk with Assistant United States District Attorney John OQ. Mott. 

* The judge is very muel excited over this batter.” said Mr. 
Mott, “and remarkable developments will be made publie Monday, 
but I can’t say much now. You can see vourself that if some grave 
transaction had been discovered in which the jury were concerned 
it might be highly improper to discuss it now. You may count 

upon a startling sensation for Monday.” 
o-4 After a time the lawyers left Mr. Mitehell’s room, and as 
they started towards the stairs Mr. Newcombe stopped for a 
moment by the Journal man’s side. 

“Tean’t tell vou anything now,” he said. “In fact, | would do 
almost anything to prevent vour learning anything just now. We 
Want to keep the thing quiet for the present al lesst.” 

Later the reporter had a talk with two of the jJury—Tallmadge 
Delafield, of No. 05 Liberty street, and Valentine Daly, of No. 11S 
Wall street. Those gentiemen said they were eitirely in the dark 
as to why the adjournment had been ordered so suddenly, and that 
no reason had been assigned to them, 

Then the reporter ealle d Upon ( reneral Claass bat Ludlow -Street 
jail, but his statement was to the effect that the move was an entire 
surprise to him, and that he was unable to account for it. Mr. 
Simmons had refused to talk about the affair in the court-room, re- 
ferring all questions to his counsel, Mr. Neweombe. 


And the counsel for the said defendant then and there objeeted 
to and opposed the motion of the attorney of the Lnited States for 
a discharge of the jury, and the said Judge did then and there give 
his decision as follows: 


The Covrr: Tam of the opinion that the facts presented make it 
necessary to discharge the present jury from the further con- 

DO sideration of this case in order to prevent the defeat of the 
ends of justice and to preserve the rights of the people and 

also to preserve the rights of the aceus d to be tried bya jury, every 
member of which can render a verdict free from constraint. It is 
manifest that the knowledge respecting the statement made by Ward, 
conveyed Lo the jury by tiie publication of the letter of the defend- 
ant’s counsel, makes it impossible that in the future consideration 
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of this ease by the jurv there can be that true independence and 
freedom of action on the part of each juror which 1s necessary toa 
fair trial of the a 

now whether he had read the publication in ne newspapers ? 

Mr. Goopvow: [T read it, vour honor. T would like 

The Court: I put the same ingiiry to the other gentlemen, 
whether any other gentlemen on the jury have read the publication 
In the papers: 

Se vel ‘al Jurors replied . — 1“ T have. 

The Court: Therefore such a publication under the peculiar cir- 
cumstances aeiadine it affords, in my opinion, a sufficient ground 
to discharge the jury at this time. An order is therefore ma de that 
ajuryman be withdrawn from the jury. 


And then and therea jurvman was withdrawn and the said Jury 
was discharge | from the turther eons! leration of the Issue aforesal I, 


whereupon the said eounsel for the said defendant did then and 


there, on beh vif of the sal defen int, except to the order of the 
said judge discharging the jurv as aforesaid. 


56 And the counsel for the defendant thereupon moved for 
TS ao : t theclisc ‘harge of the 

sul jury as aforesatd: but his honor, the satd yur lve, dented said 
; ; ; rada init excepted to the 


Pherenpon, afterwards, to wit, at a cireuit court held in the eity 
of New Yorx tn and for the southern district of New York, on the 
twelfth day of § bruary, In the year A. D. 1891, before the Hon. 

les J nediet, ot indges appointed to hold the said 

the statute in such ease made 
and provided, the aforesaid issue so joined between the said parties 
as aforesaid can nto betried by another jury of the district afore- 

id for that pur baly : I was continued thereafter 
lav to day, at which time came there as well the said United 

id defend by their respeetive attorneys aforesaid, 
and thereny rounsel for the defendant moved the satd court for 
permission to file a plea in bar on the ground of former Jeopardy, 


| tf? , > ; . ’ ‘y se ° oka . y . — P : .* : . all 
because oO] ig discharge velore verdict, as aforesaid, of the first Jury 
empanelied and sworn to try sald issue, a copy of which plea here 
if vs: 


57 United States Cireuit Court, Sout 1 District of New York. 


baie Ustrep STATES OF AMERICA ) 


} > 


Mes A. SIMMONS. } 


And the satd James A. Simmons, being brought to the bar of the 
courtand having heard the said indictment read and the matters 
there! turned, savs that | put toanswer the said 
lidictment, he having been heretofore in due manner of law placed 
once In Jeopardy of being deprived of his liberty and lmoprisoned for 


{> i) 


‘cused. Here T put an inquiry to the juror Goods, 


| 
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the term of five or ten years of and by the premises in and by the 
said indictment above specilied and charged upon him, 

And for a further plea to the said indictment he says that hereto- 
fore, to wit: 

That this defendant was on the seventh day of October, A. D. 
1800, indicted by the grand jury of the United States of America 
for the southern district of New York, in the second cireuit, charg- 
ing sald defendant as ‘ollows: 


First Count. 


That one Peter J. Claassen, within the jurisdiction of this court, 
being then and there the president of a certain national banking 


assoclation known and designated as the Sixth National Bank of 


the City of New York, which said association bad been there- 
oS tofore created and organized under and by virtue of a certain 

act of Congress in said indictment named and speeified, did, 
on the twenty-second day of January, A. D. 1890, by virtue of his 
said office and employment and while soemploved and acting as such 
president as aforesaid, received and take into his possession certain 
funds and credits, to wit, a large number of bonds and written obli- 
gations of certain railroad companies in said indictment named and 
aggregating the par value of six hundred and twenty-two thousand 
dollars (8622,000) and convert them to his own use, and that this 
defendant, James A. Simmons, was then and there present, unlaw- 
fully and wilfully and with like intent aiding and abetting, coun- 
seling, and procuring the said Peter J. Claussen to commit the 
offence aforesaid in manner and form aforesaid, le, the said James 
A. Simmons, then and there well knowing the said Peter J. Claas- 
sen to be then and there the president of said association as aforesaid, 
with intent then and there on the part of fim, the said James JA. 
Simmons, to injure and defraud the said association, contrary to the 
form of the statutes of the United States in such case made and pro- 
vided. 

Second Count. 


That the said Peter J. Ciaassen, president, &e., of said bank, did, 
on the same day, to wit, the twenty-second day of January, A. D. 
1890, wilfully and unlawfully and with intent to Injureand defraud 
the said association, misapply and convert to the use, benefit, and 

advantage of the said James A. Simmons certain moneys 
ov and funds then and there being the property of said associa- 

tion, to wit, the sum ol SINE thousand dollars (S860,000) in 
the manner and by the means as in said indictment fully and at 
length set out upon reference being liad thereto. 

And turther presented that James A. Simmons, this defendant, 
Was, at the place at ail times thereinbefore tientioned, present, un- 
lawfully and wilfully and with like intent aiding, abetting, coun- 
seling, and procuring the said Peter J. Claassen to cominit the satd 
offence in manner and ferm as therein set out, with the Intent to 
injure and defraud the said association, contrary to the form of the 
statute of the said United States made and provided. 
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dollars ($207,800), in the manner and by the means as in said in- 
dictment fully and at length set out upon reference being had 
thereto. 

And further presented that James A. Simmons, this defendant, 
was, at the place at all times thereinbefore mentioned, present, un- 
lawfully and wilfully and with like intent aiding, abetting, coun- 
seling, and procuring the said Peter J. Claassen to commit the said 
offense in manner and form as therein set ont, with the intent to 
injure and defraud the said association, contrary to the form of the 
statute of the said United States made and provided. 

That this defendant was, on the thirteenth day of October, A. D. 
1890, arraigned before this honorable court on the said indictment 
and pleaded “ not guilty.” 

That thereafter, on the twenty-six day of January, A. D. 1891, 
said indictment was called for trial; a jury was ealled and = ae- 
cepted on behalf of the people and on behalf of this defendant. 

The jurors se called and aceepted were duly sworn and the trial 

of said indictment was thereupon proceeded with, and said 
62 defendant was then and there duly and regularly put in 
charge of the said jury. 

That testimony was thereafter taken on the twenty-ninth day of 
January, A. Do 1891, and on the second, third, fourth, and fifth 
davs of february, A. D.ISOL,. 

That the Ilonorable Charles L. Benedict presided as judge upon 
sald trial. 

That on the third day of February, A. D.1S91, the court in which 
said indictment was being tried was adjourned until the fourth day 
of Febroary, A. D. 1S9L, at one and a half p. m— 

lor the purpose, as this defendant was informed and believes, of 
allowing said Honorable Charles L. Benedict to hold court in the 
city of Brooklyn, and said judge did, as defendant is informed and 
believes, then and ona subsequent day hold that court in the said 
city of Brookly n and heard, as judge, divers motions. 

That thereafter, on the fifth day of February, A. D. 1S91, a recess 
of this honorable court was taken until the sixth day of February, 
A. D. SOL, at eleven o’¢loek a.m. 

That on the sixth day of February, A. D. PSot, this honorable 
court did not convene at eleven o’¢lock a. m., nor were any proceed- 
ings had therein in this cause until about forty minutes after twelve 
oe On that a: aVv, when the said Llonor: ible ("}); irles Rr benedict 
(the court being duly opened and in regular session) ascended the 
bench aad stated as follows: 

“(Crreumstances have come to my knowledge which in 
63 ny judgment render it necessary to adjourn the trial of this 
cause until Monday morning at eleven o'clock.” 

And said court was thereupon adjoarne without further action 
until the ninth day of February, A.D. 1Sul, at eleven o'clock a.m., 
without any charge or direction by the court to the Jury. 

That on. said adjourned day and hour said defendant and his 
counsel were present in said court ready to proceed with the trial of 
said indictment, when the following proceedings were had: 
o—12U6 


TIE UNITED STATES. 


JAMES A. SIMMONS YS. 


Tenth Day. 
Unitrep STATES 
v. 
SIMMONS. 


New York, February 9th, 1891. 


The Court: Is there any objection on the part of the defense to 
proceeding with this trial before this jury? 

Mr. Newcombe: None at all, sir. 

The Court: Is there any objection on the part of the Govern- 
ment? 

Mr. Mircuetyi: There is, your honor. 

Mr. Newcombe: Before any statement is made, your honor, [ want 
to be recorded as objecting to any statement being made by the 
counsel for the Government in the presence of this jury which 
might tend to have any reference to the cause of the adjournment 
on Friday iast. J would like the objection to be noted, your honor. 

The Courr: You desire to have the Jury directed to withdraw 

while any motion is made, I suppose ? 
64 Mr. Newcombe: | don’t care whether they withdraw or 
not. I simply object at this stage to any comment being 
made or that the trial of the indictment be interrupted for the pur- 
pose of receiving any statement from the district attorney. 

The Court: That is a diflerent ground from what you put it on 
before. I will excuse the jury until recess, if you desire it. 

Mr. Newcombe: [ will place it upon both grounds, your honor. 
I object to the trial of the indictment being interrupted for the 
purpose of such statement as was indicated by the court’s question. 

Mr. Mircuetc: | am perfectly willing, if the counsel for the 
defendant desires, to have the jury excused until recess, and he so 
moves. : 

Mr. NewcomBe: I do not consent, vour honor. I feel that the 
entire proceeding is one either for the purpose or which must have 
the effect of tending to affect this jury, and [ object to a proceeding 
of this character, believing that it is for the purpose of imperiling 
the interest of my client. 

Mr. Mircnetn: I submit, your honor, that this statement coming 
froin the source from which it does at this time, and in view of the 
fact that the defendant by this very counsel has, through the public 
prints, gone to this jury already—I submit that the objection is not 
made in good faith. L submit that his suggestion to the court is 

an aspersion upon the counsel for the Government that is as 
6d gross and unealled for as it is untrue in fact. The lips of 

the counsel for the Government have been sealed pending 
this trial in court, and it is only because the defendant, through bis 
counsel, has seen fit to go to that jury through the public prints 
that it is incumbent upon me to make the motion which I propose 
to make to the court this morning. Now, with reference to whether 
the jury should remain or retire during the consideration by your 
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honor of that motion, I am perfectly willing to consent to such 
course as may be desired by the counsel for the defendant and di- 
rected by the court. The matter is one which is addressed to the 
court alone, and is not a subject in any case or in any stage for the 
consideration of the jury. 

The Court: If you suggest it, I will direct the jurors to withdraw 
for an hour. 

Mr. NewcomBe: We except, sir. 

The Court: You cannot take an exception when I say if you 
suggest it. 

Mr. Newcombe: I do not suggest it. 

The Courr: Nor desire it? 

Mr. NewcomBe: Nor desire it. 

The Court: Very well; put that on the record. 

Mr. Newcombe: I want only a word or two in answer to the state- 
ment that counsel for the defendant communicated to the public 
press on Friday. 

Mr. Mirenene: TI think that is hardly in order now. 

The Court: You better be in order probably. 
66 Mr. Newcombe: May I not be permitted to answer the 
imputation ? | 

The Court: I don’t think you have a right to reply now; you 
have a right to reply in the future. 

Mr. Newcombe: I submit now is my time to reply, beeause it is 
upon that question that the district attorney addressed the court. 

Mr. Mirreneti: It was simply with reference to the question 
whether the jury should remain here or not that I addressed the 
court. 

Mr. Newcombe: [ submit now is the proper time. FH your honor 
thinks it is not I will resume my seat and wait until my turn 
comes. It will come. 

The Court: You better wait until your turn comes. 

Mr. Newcombe: It will come. 

Mr. Mrrenece: If the court please, [ move on the minutes and 
on the aflidavits submitted to withdraw a juror for the reason that, 
taking all the circumstances into consideration, there is a manifest 
necessity for the act or the ends of public justice would otherwise 
be defeated. The affidavits that I have [ will now read. 

The Court: I think it Is perhaps wiser to let the jury retire, and 
if there is no objection on either side [ will direct the jury to retire 
while this motion is being made. . 

Mr. Newcombe: [ object to the direction and except. 

The Court: If vou object | will let them stay. 

(Mr. Mitchell reads the affidavit of Edward Mitchell, 
67 Charles M. Ward, and William P. Cherry.) 


Mr. Mrreneti: I submit, your honor, that under all the cir- 
cumstances disclosed on the minutes of the court and on these 
papers which I now submit that it is a manifest necessity that this 
case should be withdrawn from the present jury. T need not add 
that it is with great regret that | feel obliged to make this motion, 
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Much time has been expended by the court tand by the jury already 
in the consideration of the merits of this ease, and I feel that it is 
an obstruction to justice in which the Government at least has had 
no share. 

Mr. Gooprow: Your honor 

Mr. NewcompBe: Will -_ excuse me one minute. Before an- 
swering the motion made | Vv the district attorney , by reason of his 
motion, | now move that your honor direct the acquittal of the de- 
fendant, James A. Simmons. 

The Count: | will give vou an exception. 

Mr. ot tar We except. [Twill now read a short affidavit 
made by Mr. Simmons, made for another purpose, but which was 
resworn to this morning. 


(Mr. Neweombe reads the affidavit of James A. Simmons.) 


The Courr: L will hear the counsel. 

Mr. Newcombe: Now, if the court please, In answer to the sug- 
gestion on the part of the district attorney, it was stated in his 
closing remarks that there had been an obstruction of justice to 

which the learned district attorney Was not a party. [t may 
6S perhaps be well to consider the origin of that which is 

termed “obstruction of justice.” We charge in the affidavit 
of Mr. Simmons, and we will substantiate it at some time or other, 
that the district attorney received a communication from an irre- 
sponsible person of questionable repute, and upon its receipt, without 
Investigation, it Was submitted, and the unfortunate adjournment 
ot Friday took place. Now, 1f the obstruction of justice took place 
it was then, and if it took place it was because of an omission upon 
his part to prop rly investigate the malicious charge made by aman 
contessediy entertaining ill will towards Mr. Simmons be fore ob- 
structing the course of justice in) ne trial of this indietment. Now, 
if vour honor please, in re ference to the communication made by 
one of the Counsel for the defendant to the press on Friday after- 
noon, it isstated in that letter, and we propose to substantiate it by 
affidavit, that before a line of that letter was written the district 
attorney s ollice for this district had communicated to at least three 
members of the press that the reason for tie adjournment was be- 
cause of some Irregularity with reference to one of the members of 
the Jury, and it was declared to me that information thus conveved 
to him would be published in the press on the following day. 

The Court: Do you read any other athidavits ? 

Mr. Neweombe: [T have an athidavit of my own now being pre- 
pared. [have not had an opportunity of preparing it until now, 

because [did not know what I was going to be called upon 
GY to answer. It will be presented to your honor in a few mo- 

nents; that at least three members of the press gave me that 
Information after | lad retrained from disclosing the slightest basis 
for the postponement, and then and not until thea did [ feel that] 
should be negligent of my duty; that I should not perform my 
duty to my client unless | allowe | the entire facts to be laid) before 
the public. Suppose, if your honor please, if instead of having 
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pursued the course I did I had permitted the information that those 
gentlemen say they received from the district attornev’s office to be 
published in the press on Saturday morning, what would of neces- 
sity be the position of the members of this jury?’ If without any 
intimation being conveved as to who was referred to there, was 
an intimation conveved to the press from the district attorney’s 
office that there was an irregularity in the jury?) And,as your 
honor will observe, from at least one of the newspapers, without 
having any reference to this letter, it Commences in large letters, 
“ Have the jury been,” and then there is an interrogation mark and 
an entire column devoted solely to the information whieh the re- 
porter intimates was conveyed to him by the oflice. Now, there 
Was my justification. I wrote that letter deliberately. I felt that 
it was my duty to write that letter, and if the same cireumstanees 
arose to-day IT should repeat that aet, believing it was my duty, and 
that I should omit to perform my duty if [did not pursue that 
course: that is the answer we make, sir. 
The Court: Will you file youraflidayit? Is it prepared ? 
70 Mr. Newcompe: Itis being prepared how, your honor. It 
will be ready in a few minutes. The allidavit of Mr. Sim- 
mons is ready, and that I file. 

The Court: There is no objection to filing the other [suppose— 
no other remarks by eounsel. 

lam of the opinion that the facts presented make it necessary to 
discharge the present jury from further consideration of this ease 
in order to prevent the defeat of the ends of Justice and to preserve 
the rights of the people, and also to preserve the right of the ae- 
cused to be tried by a jury every member of which can render a 
verdict free from constraint. It is manifest that the knowledge re- 
specting the statement made by Ward, conveyed to the jury by the 
publication of the letter of the defendant’s counsel, makes it im- 
possible that in the future consideration of this case by the jury 
there can be that true Independence and freedom’ of aetion on the 
part of each juror which is necessary to a fur trial of the accused. 
Here I put an inquiry tothe jaror Goodnow, whether he had read 
the publication in the newspapers. 

Mr. Gooprow: [ read it, your honor. T would like—— 

The Court: | put the same inquiry to the other gentlemen, 
whether any other gentlemen on the jury have read the publiea- 
tion In the papers. 

Several jurors replied, 2 Yes " and a have.” 

The Courr: Theretore sucha publication, under the pecu- 

71 liar circumstanees attending it, alfords,in my opinion, a suf- 

ficient ground to discharge the jary at this time. An order 

is therefore made that a jaryman be withdrawn from the jury. The 
first jurvimnan will stand aside. 

Mr. Newcombe: To which the defendant objects and takes an 
exception, and, following the exception, we now move for a discharge 
of James A. Simmons. 

The Courr: Do you want to make that before I discharge the 
rest of the jury? 
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Mr. Newcoompe: Pam not particular; T will wait. 
The Courr (to Mr. Goodnow)* You will have to postpone your 
statement until a more Proper occasion, 


Mr. Newoompe: Lask that the juror be permitted at this stage to - 


make the statement. It is due to the juror, 

Mir. Goopnow: Ethink it is due to me. 

The Court: UL think the proper place for you to make it is else- 
where than at re. 

Mr. Goopxow: [would state now, vour honor, that as a eitizen 
[ demand the most thorough investigation; Lecourt it. My answer 
was on my oath, and L now reiterate it. [never saw Mr. Simmons 
nor spoke with him in my life until he was pointed out to me in 
this room. [ never occupied a room on the fourth floor of Mr, 
Ward’s mother’s building. | did on the fitth tloor for over four 
vears, room 2t,and there is Mr. Ward’s receipt for it. [T went in 
that room an the tirst of M LV, ISS. and not previous to that time. 

Tie Court: That is sutheient. 

Mr. Mrrenene: The juror is not on trial. 
iz fhe Counr: No; the proper place to make your statement 
Is not here. lnder the eireumstances, ventlemen, you are 

lischarged from the further consideration of this case, and you are 
iIkewise discharged from further attendance at this term. 


The Cournr: Now, w you renew vour motion ? 
1 1 } 
\Ir. NEWCOALR, \\ rilhh OUJeCE to the order aad to your lis- 


charging the Jury as they are now discharged, and we move for the 
acquittal ) lant 

The i ' 4 is denied 

Mir. N \I \ ' 

fhe Court: [tis ordered that the trial of this ease proceed on 


Thursday of this week, and that a panel of 150 jurvmen be sum- 


That by theacceptanee and swearing of said jarv and the taking 


of tesumonyv and the piaelng of this defendant in charge of said 
Issue so framed as resald this said defendant was placed in 
jeopardy of being deprived of his liberty and imprisoned for the 
term of five Pteh vears [or tne supposed offenses set forth in said 
ndietment, aud that by the action of the court on the said ninth 
day of Febru wy, aA. Uv ISOL, ordering that a ] IrVinhah be withdrawn 
from the jury and discharging the jurv from the further econsidera- 
tion of this Case against the objection of this defendant that 
io Liiis defendant Was thre reby acquitted ot the several ecoutts 
Cota ~ i lladictmMenl 


eine by the finding of said indictment, the arraignment of 
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and peril of the verdict therein this defendant was placed in jeop 
ardy, and under the Constitution of the United States this defendant 
cannot be again placed in jeopardy by reason of the miatters in satd 
indictment contained. 

Wherefore he, the said James A. Simmons, prays the judgment of 
the court here if he ought to be put to further answer this, present 
indictment, and whether the said United States ought further to 
prosecute or impeach him, the said James A. Sinimonus, om account 
of the premises in the present Indictment cout bined, and that he 
may be dismissed the court and go without day 

JAMES A. SIMMONS, Defeadaut. 


RICH’D S. NEWCOMBE, 
EDW’D H. MURPHY, 
CHAS. A. Hess, 
JOHN J. JOYCE, 

Of Counsel. 


STATE OF New YORK ae 
Southern District of New York, {~ 


James A. Simmons, being duly sworn, deposes and says ne 
= a . . . ; . 
i4 is the defendant in the above-entitled action: that he bias 
read the foregoing plea and Knows the coutenuts thereof, and 
that the same is true to lis own knowl due excepl us to the tatters 
therein stated to be alleged on information and belief, and that as 
to those matters he believes it to be true. | 
JAMES A. SIMMONS. 


Sworn to before me this 17th day of Iebruary, 15] 
JOHN A. SHIELDS 
‘| = €i— ’ & iD N. y. 


The district attorney objected to the motion for leave to tile the 
SO- called ples i in bear 1) the fo! jOWT DY prounas 
That it Is ali additional plea, hol alow. bt iscs OF thilsdemcanor: 


that it is bad for duplicity ; * that it dues tot tra V sel iurlii lite pro- 
ceedings heretofore had in this cause according to the records of the 


court, and that even if it did the matters therela set forth would mot 
now be the proper and fit subject of a plea of this kind, 

And thereupon ihe said counsel fer the sald defendant did then 
ana there itisist bye fure the suid Juagve oh bell Lj f the said defe tidtaitit 
that said pica in ber ought to be uduwiitted aba aliowed to be tiled, 
but thie suid judge denied the sald motion and refused t periuiit thie 
filing of said plea; whereupon the couse: tor Lic defendant noted 
an exception to the dental of sald mo 

A jury having been empanelled and sworn and the case for the 

Lnited States having beel Opehed lo vil ir 
(fe The atlorney of the United States, to matitain and prove 
the sald js=sUc, having proved ait OTpallliZacuea “alia hCcorpora- 
tion of the Sixth National bauk, as alleged in the thaictment, called 


Cuakces LL. LeLtanp, who, belng duly sworn, tesUilied © Laat he resided 


nue, N. ¥.:” that from 
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Leland twenty-five thousand dollars. dames A. Siminons. For de 
POSTE, Charies | Leland 


‘ ; she) } bk a P ‘ 4 
; January bés 40TPU Piha gb ieare vaitionnal Ba \ Lorhk pay 
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& Co., agents. | 
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Colson. The certificates were offered in evidence and marked Ex- 
hibits 23 to ZS, both inclusive. 

Q. The certificates of stock which have just been offered in evi- 
dence are all dated the 22nd of January, 1890, and there are five of 
them, for ten shares each—one to P. J. Claassen, another to J. Ken- 
neth Watson, the third to D. M. Ripley, the fourth to Hl. P. Cutter, 
and the fifth to James Jourdan—and one other certificate for US54 
shares to James A. Simmons; these were all signed by you as 
president? 

A. Yes, sil, 

(). Was there a meeting of the board of directors of the Sixth 
National bank on the 22nd of January, 18007 

A. There was. 

(). At Which vou presided ? 

A. | did, 

(). Who were present of your directors ? 

A. Mr. Charles Frothingham, Mr. John G. Doubleday, and my- 


). Who acted as secretary or clerk of the meeting ? 
A. The cashier, A. I. Colson. 
? What took place at that meeting” 
A. The resignation of Mr. Quinlan was first presented, read, and 
acted upon, and Mr. Claassen was elected in his place. 
(). Mr. Claussen was elected in tis place ? 
A. That is my recollection ; Ves, Sir, 
What then took place? Did Mr. Claasses come in ? 
A. Mr. Claassen came in. 

SU (QJ. On being notified that he was elected ? 
A. On being notified that he was elected. Then the resig- 
nation of my sou, Mr. Charles IF. Leland, was presented. 

Mr. Newcombe: Phere were minutes of this meeting kept, [ 
understand, 


The minutes were identilied by the witness, and the same offered 
and received in evidence and are as follows: 


“NEW YORK, Junuary 4 A ISO. 


A meeting of the board of directors. 

Present: C. TL. Leland, C. Frothingham, J.G. Doubleday. Mr. 
W. J. Quinlan, Jr, offered his resignation as director. On motion 
of C. lhrothinghain, It Was accepted, 

On motion of J. G. Doubleday, Mr. P. J. Claassen was nominated 
and elected as director, Mr. C. Fk. Leland offered his resignation as 
director, On motion of C. IL. Leland, it was accepted. On motion 
of P. J. Claassen, Mr. Do M. Ripley was nominated and elected a 
director. (. lh rothingham offered tis resignation us oa director. 
On) motion of © LI. F lana, It Was accepted, -. J. Claassen noull- 
nated J. Kenneth Watson asa director. On motion, was elected. 
Mr. J. G. Doubleday offered bis resignation as a direetor. On 
motion, Was aceepled. Mr. PL J. Claassen nominated Mr. H. TT. 
Cutter as a director. On motion of C. IL. Leland, was elected a 
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director. C. HI. Leland offered his resignation as a director. On 
motion, was accepted. On motion of P. J. Claassed, Mr. James 
Jourdan was nominated and elected a director.” 


8] “NEW York, January ae ISO. 


“A meeting of the board of directors. 
“Present: P. J. Claassen, D. M. Ripley, HL. T. Cutter, J. Kenneth 
Watson. 
“On motion of D. M. Ripley, P. J. Claassen was nominated and 
elected president.” 


The testimony further showed that there were present at the bank 
on the 22nd of January, 1S90, Messrs. Charles IL. Leland, Charles 
Frothingham, and John G. Doubleday, three of the five directors of 
the Sixth National bank at the time when the defendant and the 
others mentioned by Mr. Leland arrived at the bank on that day. 
After their arrival the checks were received by Leland for the stock 
contracted to be sold to Simmons: then the certificates for 10553 
shares were assigned by the owners thereof. ‘These certificates were 
then surrendered and the new certificates, Exhibits 25 to 28, were 
thereupon issued in place thereof. After the issue of the new cer- 
tifieates the Leland board of directors held the mecting, the minutes 
of which appear hereim, and thereafter Messrs. Claassen, Ripley, and 
Watson held a mecting as directors of the Sixth National bank, at 
which Mr. Claassen was elected president. ‘These transactions occu- 
pled the space of about one hour. Neither Peter J. (‘loassen, David 
M. Ripley, nor J. Kenneth Watson on that day or down to the 29th 
of January, PSO. ever took any oath of office as directors, 

The evidence shows that from the time of the meeting of the so- 
called board of directors on January 22, 1S00, Claassen assumed 

to act and did act continuously as president of the bank 
S82 toand including the 20th of January, 1890, whieh was known 
to the defendant. 

Defendant's ecounse! objected to th admission at evidence of 
anv of the acts of Claassen under a claim that he was acting as 
president of the Sixth National bank, upon the erounds that the 
meeting at which he was clected a director was an illegal meeting 
by persons acting as directors who were not qualified fo aet, as they 
were not then stockholders in the bank either in fact or in name; 
that Claassen was neve eyraal i fie d to act as a director or president. 

The court overruled the obj ctioh: to which ad feudant’s counsel 
dulv objected. 

The evidence further showed that among the acts so done by 
Claassen, as president, were the following: He direeted the making 
of the three 860.000 eashier’s checks mentioned in the indictment ; 
he caused to be sent to each of the banks in the Clty of New York 
that were members of the clearing-houst association a notice of lis 
election as president with his signature affixed ; he caused Hotice to 
be sent to all of sueh banks that the Sixth National bank would 
thereafter aet as the clearing ween! of the Lenox Hil! bank ; he 
received from Mr. Leland at th safe-deposit vaults of the Park Na- 
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tional bank all the bonds and securities belonging to the Sixth 
National bank and receipted for the same as president. The jury 
found that on the 25rd and 24th days of January he delivered to 
George if. Pell, with the knowledge of the defendant, the G2? bonds 
set forth in the first eount of the indietment. 
83 The attorney of the United States, farther to maintain and 
prove the said issue, called Axprew E. Consox, who, being 
sworn, testified that on the 22nd day of January, 1890, he was the 
cashier of the Sixth National bank, and that the first time he saw 
the receipt for the bonds was between twelve and three o'clock on 
the afternoon of the 24th of January, 1S90, on the desk of Mr. Pan- 
eoast, the assistant cashier of the Sixth National Bank of New York, 
the following-natmed bonds to be sold for account of said bank and 
accounted for to its president, as he may demand. List: St. Louis 
and Sau lrancisco lirst-nortgage bonds, S1O.000, Then follow the 
Various securities as specified in the first count of the indictment 
and footing up S622,000. Signed “* Pell, Wallack & Co.” 


The Counr: That is the receipt for the bonds that were given to 
Mr. Pell down here” 
Mr. Miretteni.: Yes, your honor, 
By the Court: 
Q. On the 24th vou sav vou saw that? 
A. That is my best reeolleetion; that it was on the 24th, after 12 


o'clock, or in that neighborhood. 
By Mr. Newcombe: 


Q. Is that to the best of vour recollection ? 
A. That is the best that I ean savy. 
By Mr. Mirremenr: 
Q). Had you any information that these bonds had been delivered 
to Pell, Wallack & Co. before you saw this receipt? 
A. No, sir. 
Q). [lad you any conversation with any one in reference to deliv- 
ering these bonds to Pell, Wallack & Co., specified in this list? 
St 1). What, ifany, sum of money did the bank receive before 
the 20th of January on account of those bonds, if vou know ? 
Mr. Neweompe: Lobjeect if the question is limited to the 29th of 
January. | can see no reason why we are arbitrarily limited to the 


‘ 'y —e mas ’ i. il ‘ ot. ° . 
POT) ()} Ja bhai \ Lb OHTECL LO the question 1h} that form, 


Witness testified that on the 28th day of January, 1890, the bank 
received SouOO0 to thorns Vv on account of the S622.000 of bonds. 
Phe counsel for the said defendant then eross-examined the wit- 


ness, Who on such cross-examination testified as follows: 


Q. Did you receive anything tn addition to the monev spoken of 
by you on your direct examination on account of the 622 bonds ? 
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Objected to unless the time is limited to the close of business on 
the 29th of January. Objection sustained. Exception by de- 
fendant. 


The attorney of the United States, further to maintain and prove 
the said issue, called ALonzo B. tlernens, who, being duly sworn, 
testified that he was a national bank examiner ou the 22nd of Jan- 
uary, 1S00, and is so still, and that on the 29th of January, ISO. he 
made an examination in lis official capacity of the Sixth National 
bank, of its books, its assets, and of all its athairs: that he went 
with Andrew E. Colson, the cashier of the Sixth National bank, 

to the National Park bank safe-deposit vaults to exam- 
85 ine the securities belonging to the Sixth National bank 

which were alleged to be there, and that on the way to sila 
vaults the said cashier handed to witness a reecipt signed by Pell, 
Wallack & Company for a large number of bouds; that the securi- 
ties called for by the books of the Sixth National bank were all 
found except those named i) sald receipt, aud | it, biol fitiedinige those 
last, witness sent for (seneral Claassen, the pa stdent of the Sixth 


National bank, and the examination was there continued as fol- 
lows: 


Q. Is this the paper (referring to Exhibit bg the paper which 
you refer to as the receipt of | ell Wallack & Co.” 

A. Yes, sir. 

(). What was done after General Claassen reached the bank ? 

A. We then went out in search of the bonds. Ile said that a part 
had been sold. 

Q. You say that “we went out.” Who do you mean’ 

A. General Claassen and myself. 

(). Where did you go? 

A. We went to the office of Mr. Pell—to some number, | do not 
ane what—in Liberty street 

And when there what was done | ve you? 

A I made a demand upon Mr. Pell for the bonds represented by 
the receipt to which vou have referred. [had the receipt with me, 
and I made a demand upon him for the bonds and securities 
covered by that receipt. 

Q. What did you say to him’? 


Objected to and question walved., 
By the Courr: 
Q. Did you get them? 
86 WITNESS: 


A. No. sir: not at that time. I did later get some. 
Q. Did vou get them at the office of Peli, Wallack & Co 


’ 


| got some coupons there that belonged to thos bolds—the 
July coupons, which had been cut off and separated trom the bonds, 
Thev were ip this office, and were given to me by Mr. Pell at that 


time. 


7) 


ee 
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Q. In the presence of Claassen ? 


A. Yes, sir. 
Q. And that is all that you got at the office of Pell, Wallack & 


A. That is all T got there. 

Q. Did you get any of the bonds on that day, after being at the 
oflice of Pell, Wallack & Co. 

A. I did, 

(). Where did you go from the office of Pell, Wallack & Co, ? 

I went back to the safe deposit company’s vaults, and about 
two o'clock General Claassen returned there with S100,000 of the 
bonds; and later, just about three o’clock, a messenger came with 
101,000 — of the bonds. The messenger at that time I did not know, 
but le has since testified here as Mr. Bailey. 

Q. You recognize Bailey, who has been on the stand here, as the 
messenger who brought the 101 bonds ? 
A. Yes. 

Did you recover any of the other bonds ? 

A. IT did not. They said that all the other bonds had been sold. 

Q. Now state, if you please, in what condition the bank was, after 
you had recovered the 201,000 — of bonds and these coupons, on the 
29th of January, after three o’elock. 

Objected to as immaterial and irrelevant. Question allowed. 
Exception by defendant. 
87 A. I found the bank without a legally qualified president 

and without a legally qualified board of directors and insol- 

vent. 

Q. To what extent? 

A. Its capital and surplus were gone. 

(). And was there still a deficit that would have to be made up by 
the stockholders ? 

Objected to as immaterial and irrelevant. Question allowed. 
Exception by defendant. 

A. Yes, sir; between $70,000 and $80,000. 


The testimony in this case having been concluded on the 9th day 
of March, 1591, and the parties having rested this cause, the defend- 
ant submitted the following requests to charge, among others : 

12th request. “ That the fact that Pell was the financial agent of 
this defendant does not make this defendant eriminally responsible 
for the aets of Pell.” 

28th request. “ That no act of this defendant in reference to the 
bonds after they had been delivered by Claassen to Pell can, as a 
ratification of previous acts of either Claassen or Pell, make this de- 
fendant criminally liable under this indietment.” 

dist request. “Phat the jury must find a fraudulent intent before 
they can convict, and that the question of intent isa question of 
fact for the jury, to be determined upon by them upon a considera- 
tion of all the evidence in the case.” 
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Thereupon the judge, on the 10th day of March, 1891, proceeded 
to charge the jury as follows: 


88 Charge. 


BENEDICT, J.: 

GENTLEMEN OF THE Jury: At this late hour [ shall not detain 
you in this case with any extended comment on the facts. Com- 
plicated as they are you will understand them as well as any person 
can, being business men, and the true significance of the testimony 
will be understood, I have no doubt, without any aid on my part. 
[ have the right, under the laws of the United Siates, to give vou 
My opinion on questions of fact, but [refrain from doing so because 
I am well satisfied of your capacity to understand what has been 
testified to in all these days that we have been here engaged. I 
shall confine myself to stating to you the law by which vou are 
bound, simply calling your attention to the questions of fact which 
are to be decided by you, for, as Vou know, ju ries decide questions 
of fact, and not the court. 

This is a prosecution for a violation of the laws of the United 
States relating to national banks. It is wot an action for damages. 
The question whether the Sixth National bank was damaged, lost 
money, was paid back money that had been lost, or is in a better or 
in a worse condition by reason of what was done, is au linmaterial 
matter. Nor is ita question whether the defendant lost money or 
made money by what he did. The question is whether he com- 


mitted the offenses charged agatnst him. ff he did, he should 
89 be found guilty whether lhe lost or gained mionuey. Neither 


is Mr. Leland on trial here. Whether be did) wisely) or 
properly or legally in selling lis stock In this bank as he did are 
matters of no sort of consequence. ‘The iIndicttnent is against James 
A. Simmons, and he alone is on trial here under a law of the United 
States which declares that every president of a national banking 
association who embezzles or wiitully misapplies any of the nioneys, 
funds, or credits of the association shall be guilty of an offense, and 
also declares that every person who, with Intent to injure or defreud 
the associations, aids or abets any officer Im any Violation of this 
section shall also be deemed guilty of an ofleuse. You will see that 
this statute puts the aider and the abettor upon the same footing 
with the president; it makes him equally guilty, subjeet to the 
same punishment, to be judged by the same rules. The reason of 
this provision of the law is obvious. it Is to protect the officers of 
great trusts from being tempted to embezzie, tor a national bank Is 
agreat trust, whether its capital be large or stuall. Owing to a 
change in our method of conducting business in late vears, every- 
body now has his money in banks. A simatl batik Is as Important 
toa smal! locality as the great bank is toa reat city ; so that, inh 
this great city, the failure of this little bank, with a capital of only 
$200,000, made trepidation; and so it is in every little country 
town. The priest or the pliysician of the town may dic, the wealthy 
man of the town may be taken away, and it causes some remark, 
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perhaps; but let the bank fail, and alarm is everywhere and . 


90 business stops. It is no exaggeration to say that the welfare 
of this community is bound up in the welfare of the national 
banks; hence it is that this law has been provided, to the end that 
no man shall dare to induce or influence or instigate or procure the 
president of a national bank to embezzle its funds or to misapply 
its money. | 
There is evidence in this ease of irregularities in the election of 
Peter J. Claassen to be president of the Sixth National bank, and 
that he never took the oath; but the proof is that he-entered into 
and assumed the duties of president of the bank under color of an 
election; that he declared himself to be president and was recog- 
nized as president, was dealt with by the defendant as president, 
and did what he did with the funds and property of the bank in the 
capacity of president; that being so, he is within the seope of the 
statute, and the defendant is likewise within its scope in so far as he 
was an aider and a bettor of Claassen in doing what he did in the 
capacity of president; so you need not trouble yourself about the 
regularity of the election held at the bank on January 22nd, 1890, 
for it is not disputed that Claassen acted as president of the bank 
under the color of an election; that brings him within the statute, 
and it brings the defendant within the statute, notwithstanding 
there was irregularity in the election. 
The indictment contains several counts, and each of these counts 
charges a separate offense. [le may be found guilty of some of 
91 these offenses and not guilty of others, or he may be con- 
victed of all, or he may be aequitted of all if the evidence 
has failed to satisfy vou of his guilt beyond a reasonable doubt. 
These counts charge that certain acts therein described were done 
by Claussen with intent to injure and defraud the bank, and thatin 
doing these acts Claassen was aided and abetted by the accused 
with like intent, and the acts described in these counts must be 
proved as laid. ‘The charges will perhaps be better understood if I 
first allude to some facts as to which I suppose there is no dispute. 
Leland on the 17th of January owned a majority of the stock of 
the Sixth National bank, a bank shown to bea regularly established 
national bank and subject to the laws of the United States. On 
that day George Il. Pell, acting in behalf of the accused and with 
his authority, made a contract to buy Leland’s stock for the accused. 
By the agreement that stock was to be delivered on the 22nd of 
January on the payment of S675,000. On the 22nd the stock was 
delivered by Leland at the bank and Leland was then given certi- 
fied checks on various banks, amounting in all to 8673,000, some of 
the checks being over-certifications, as | understand the evidence. 
Very shortiyv-—Claassen says within fifteen minutes after the checks 
were given—Claassen caused three checks of S60,000 each, one to 
the order of Simmons, one to the order of Satteriee & Co., a firm of 
Which the accused was a member, and one to the order of 
2 Pell, Wallack & Co., to be issued. ‘The eheck drawn to the 
order of the accused and the cheek drawn to the order of 
Satterlee & Co. were at once endorsed by the accused, and all three 
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were paid out of the funds of the Sixth National bank. The cheek 
made to the order of the aceused and which he then endorsed was 
on the same day deposited in the Commercial bank to his credit, a 
certified check on that bank for $100,000) haying been given to Le- 
land in payment of the stock transierred to the aceused in the 
morning. The indictment in the second, third, and fourth counts 
charges that by causing these checks to be given out Claassen mis- 
applied the moneys of the bank, and that he did this by the procure- 
ment and co-operation of Simmons. Whether these charges are 
true isa question presented lovou by these three counts 
[will new explain the crime of misappiication. The erime of 
Inisapplving the moneys of a national bank is committed by the 
president of the bank when the money or I roperty of the bank is 
converted by one who is de facto president, cither to his own use or 
to the use of some person other than the ak with intent to injure 
and defraud the bank, and the erime of aiding and abetting the 
president of a bank is committed when one tot an olliccr of a bank, 
with a like intent, causes or procures such president to make sueh 
a conversion or aids him or co-operates with lim tn so doing. 
The second and the fourth counts may be cousidered by them- 
selves. These counts relate to the two checks, one to the order 
93 of Satterlee & Co. and one to the order of Simmons. There 
is evidence that these two ehecks were issued by direetion of 
Claassen. Simmons himself received and endorsed each of these 
checks. Simmons therefore obtained trom the bank &120,000, 
through the action of Claassen, on the 22nd day of January, by 
means of these two checks. What was this transaction which re- 
sulted in transferring 3120,000 of money frou this bank away from 
its possession? What was the transaction? The accused says it 
was a loan of the bank’s mopvey negotiated by Vell without his 
knowledge and made by Claassen in the louest exercise of his dis- 
cretion as president of the bank, for the ady: gre of the bank; and 
if you believe that such was the real nature of the transaction you 
shoul acquit the defendant on the second, the thi rd,and the fourth 
counts. But calling a transaction a loan don ‘timake italoan. Many 
bad things are given good names, ind often the form of an honest 
transaction is given to a dishonest transaction in order to conceal 
fraud. <A bribe often takes the form of a loan or a game of cards 
or a Contract for services. lt is the real character of the transaction 
that is to be considered. Shams go tor nothing. You may there- 
fore properly cousider whether the features of this transaction, cal- 
culated to liken it toa loan of money by a banuk,are not mere sham ; 
or you may consider the matter In a diflerent light and inquire 
Whether the transaction was a fraudulent loan. A known abuse of 
discretionary power in inaking « loan which it is known the 
+4 directors could not honestly sanction Isa ct pravdnacel Inisapplica- 
tion of funds if done in bad faith for private gatu and not in 
the exercise of an honest judgment. If therefore you conclude trom 
the evidence that has been pres nted to vou here that this transae- 
tion was a fraudulent loan made by Claassen to Simmons In pursu- 
ance of an understanding between Claassen, Pell,and Simmons that 
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when Claassen was made president he should by check or otherwise 
put Pell or Simmons in possession of the money of the bank, to 
which they had no right, in order to enable them to make good out 
of moneys of the bank checks to be given Leland in payment of the 
stock of the bank bought by Simmons, then you may find that the 
giving of these two checks for 860,000 each to Simmons by Claassen 
Was a conversion by Claassen of the bank’s money to the use of 
Simmons in fraud of the bank, and Simmons, who himself received 
and endorsed these two checks, an aider and abettor of Claassen in 
that conversion. 

In determining the real character of and the good faith of this 
transaction, which is described in these counts for misapplication, 
you are called upon to consider on the one hand the testimony of 
Claassen and Simmons. ‘They agree in stating that it was an honest 
Joan and nothing else. The explanation they give of the important 
fact that no security whatever was taken when the money was parted 
with, namely, that Pell promised to provide securities, and the tes- 
timony of Claassen that the cashier of the bank advised him to do 

What he did, should also be noticed, which testimony is con- 
Yd tradicted by Colson, the cashier, who says he was not con- 

sulted in regard to this matter and gave no such advice ; and 
you have also the fact that Simmons had become owner of a Major 
ity of the stock of the bank. Such ownership of the majority of the 
stock did not make Simmons an officer of the bank. Ut did not 
give him any power to direct the presidentof the bank. The board 
of directors could direct the president ; Sitamons could not, although 
he owned a majority of the stock of the bank. Nevertheless, the fact 
that he did own a majority of the stock of the bank is a faet to be 
tuken Into consideration when you determine whether this transac- 
tion was a real, lionest, boua fide loan of the money of that bank for 
the sake of making interest for the bank, or whether it was a trans- 
fer of the bank’s money to Pell and Simmons under the form of a 
loan made in bad faith and with intent to injure and defraud the 
bank. 

On the other hand, vou will consider the large amount of money 
parted with, the fact that substantially the first thing done by 
Claasen Was to transfer this large sum of money to Simmons, and 
the feet that this large =n Was paid over without, so far as tlp)- 
pears, any consultation with any director and, if you believe the 
testimony of the cashier, without advising with him, and you should 
also consider the geucral aspect of the transaction as exhibited by 


the testimony. ‘The fact that no security was taken at the time of 


parting with the money docs not necessarily show fraud. Under 

the usage of the bank, which is proved, Claassen had au- 
UG thority lo make honest loans even without Security, but that 

usage gave him no authority to abuse his discretionary power 
by making a loan, which he knew could not be honestly sanctioned 
by the directors, in bad faith, for private gain, and with Intent to 
injure and defraud the bank. If Claassen did this thing through 
the procurement or co-operation ot Simmons, knowingly given, 
Simmous was an alder and abetter of Claassen as charged in these 
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counts. I read, therefore, from the request made by the defendant 
in respect to my charge: 

“ Before vou can tind defendant guilty under the second eount of 
the indietment you must find that Peter J. Claassen, on the 22ad 
day of January, 1890, did, wilfully and unlawfully and with intent 
to injure and defraud the Sixth National bank, misapply and con- 
vert to the use of defendant S50.000, and that the said bank was 
not then and there in any way secured therefor, and that said Sim- 
mons had no manner of right or title to receive the same, and— 

“That defendant Simmons aided, abetted, counseled, and pro- 
cured Claassen so to do.” 

This applies to all the counts for misapplication. 

Part of the evidence in this case isa record of the trial of Claassen, 
where he was found guilty of committing precisely the same offenses 
Which in this indictment Simmons isc! 


marged with having aided 

and abetted him in doing, and that record is put in by the defense. 

This reeord may be considered by Vootd to Tur ish prima facie 

v7 evidence that Claassen did eommit these crimes. It is not 

conclusive, but it is sufficient, In the absence of controlling 

evidence to the contrary, to justifv a tin ling in tiis ease that those 
crimes were committed by (Claassen, 

The use of this money or some part of it when obtained from the 
bank to pav the debts or obligations of Sian : snot make the 
act of obtaining the money eriminal: bur tie: that the money 
or some part of it was used to make gout so checks given 
Leland may be considered by the jury in so tir asit torows ghton 
the real nature of the transaction and wu: : lestion whether 
there was not a previous understanding between Ss camons, Pell, and 
Claassen to use the money belonging:to the bans oor the purpose of 
paving the debts or obligations of Simmons - that certain 
collaterals were brought to the bank om the 27th witheat demand 
made for the payment ef the note is not to be overioosed by the 
jury, nor should they overlook the testimony as to the time when 
the collaterals were brought and their character and their value as 


disclosed by the evidence; and while there was no legal necessity 
for asking the consent of the board of directors to make any lawful 
loan, the faet that the matter was not preserited to the board before 
it adjourned on the 22nd, together with the clreumstane sattending 
the transaction and the large atmount of money parted with, are 

matters worthy the attention of the jury 
This is all L think it necessary for me to say to vou In reference 
to the second and fourth counts. ‘They differ from tie third 


9S count beeause these two checks were actually endorsed by this 
defendant and came into his hands: be took the monev In 


efleet. 

The third count also charges a misapplication, and T need not 
repeat what i have said about the erie, The transaction deseribed 
in this count is the @iving of the eashier’s check for 860,000, which 
was drawn to the order of Pell, Wallack & Co. This check was not 


endorsed by Simmons as the other two were. Claassen and Colson 


say that Simmons was present and knew of the giving of this check 


*. Sycally Wiig 
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to Peli, his agents. Simmons says he knew nothing about it and . 
was not there. HTere isa question of credibility to be “decided by the 
jury upon the proofs. Swearing toa thing does not prove the thing. 
It is swearing credibly. The question of credibility is to be deter- 
mined by the jury, who should consider the ap pearance of the wit- 
ness, the situation under which the testimony is given, and the 

probability or improbability of the story told; and it cannot be over- 
looked that Claassen has been convicted under the Indictment put 
in evidence, and stands under that conviction as vet unsentenced, 
and that Simmons in testifving is testifving under the stress of a 
prosecution like — 

There is in this case, too, a question of knowledge on the part of 
Claassen and Damon: and perhaps it will be suflicient for me on 
that point to simply read a very short sentence from an opinion of 
the Supreme Court of the United States when it is said of the court 
that “one who has reason to believe that a fact exists knows that it 

exists.” Applying that to the evidence in this case, vou will 
99 be able to determine the question of knowlelge. If Simmons 

Was present and took part in thetransaciion and knew of the 
taking of this eneck made to the order of Pell, Wallack & Co. by 
Pell for his benetit at the time, his liabilities are the same as if he 
had personally taken the money. And here again IT read the law 
from the Supreme Court of the United States : 

‘The principles asserted in all these cases is that whatever an 
agent does or says in reference to the business in which he ts at the 
time employed and within the scope of his authority is done or said 
by the principal and may be proved as weil in a criminal as in a 
civil case and in like manner as if the evidence applied personally 
to the principal.” 

Simmons says he was not atthe bank when the check was issued— 
when any of the checks, [ think, were Issued. 

Ile came in afterwards. Ile gives evidence here about his being 
at the trial of a ease at the city hall that morning, and yet three 
Withesses te stify y that he went up with them to the Sixth National 
bank on the elevated railroad that morning, and Claassen narrates 
astriking conversation had with him in the train about Colson, — It 
1s your business to examine that testimony and see whether it can 
be reconciled by the suggestion that he went from the city hall to 
Cortlandt street. Thev say be met them at Cortlandt street. He 
says he did not take the train there. but took it at Park place. If 
he lett the conrt-room and went to Cortlandt street he mnieht have 
gone up, as they say, with them on the train: but if he did not oO 

to Cortlandt street at all ana did not see them ‘uf all, then, of 
100) course, le Was not there at the time they say he was. This 
Isa qQucs lon of faet for Vou, 

Mr. Rosi: Mr. Ripley testifies that he heard the order given for 
the checks and that Simmons was not present. You have not men- 
tioned him. 

Mr. Neweomer: As Mr. Rose has interrupted vou, will your honor 
allow me to Sugeest Lis. it probably has escaped your recollection 
that the testiuiony of Claassen, Watson, aud Ripley was that they 
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left on the elevated train to go up shortly after ten o’clock,and that 
the trial here did not commence until half past ten. 
The Court: Yes; there is a trouble about the train, undoubtedly. 
The jury will see whether or not the testimony can be reconciled. 
Simmons says he was not at the bank when the checks were is- 
sued: but Simmons mav be held tio be liable as if ly hatd received 
the money personally if you find that it was given by Claassen to 
Pell in pursuance of an understanding between Simmons, Pell, and 
Claassen that Claassen when elected president should unlawfully 
give to Pell money of the bank to which he had no right to enable 
Pell to make good checks to be clive n Leland for the stock bought 
by Simmons. That proposition is based upon the law that where 
two or more persons conspire to commit an unlawfal act every act 
and every word by either of the conspirators in furtherance of the 
common design is the word and deed of every one of them. 
The fifth count, worded the sixth, isa charge for misapplication 
on the part of Claassen by converting money of the Sixth 
101 National bank to the use, benefit, and advantage of the Lenox 
Hill bank by eausing to be paid by the Sixth National bank 
at the clearing-house checks drawnon the Lenox [ill tothe amount 
of 8207,800 in excess of any amount which the Lenox [hill was en- 
titled to have paid, and this with the intent to injure and defraud 
the Sixth National bank, and that this was done by the aid, diree- 
tion, or procurement of Simmons. The amount Is not important. 
According to the proof, $195,000 was the actual amount paid by the 
Sixth National bank at the clearing-house for cheeks on the Lenox 
Hill bank presented at the clearing-house on the 24th. There is 
but slight evidence, if, indeed, anv evidence, showing a personal 
participation by Simmons in the act of making the Sixth National 
bank the clearing agent of the Lenox Ifill and in paving the 
$195,000 checks of the Lenox Ifill that were patd by the Sixth 
National bank at the clearing-house. You should not, therefore, 
convict the aecused on this arse unless vou find that the cheeks of 
the Lenox Ilill bank were paid | by the Sixth National bank at the 
clearing-house in pursuance of an understanding between Simmons, 
( ‘laassen, and Pell that Claassen when elected president of the 
Sixth National bank should enable Simmons, by litmeself or hits 
agent, Pell, toobtain money of the Sixth National bank without right, 
and with such money so soups make good checks to be given 
Leland in pavinent for the stock bought by Stmmons; but if you 
find that sueh an understanding did exist, the aet of Claassen In 
causing the Sixth National bank to become the clearing- 
102 house agent of the Lenox [iil bank, and so lable to pay the 
$195,000 of checks on the Lenox Till, may be feund to be 
the act of Simmons as well as the uet of Claassen. To render con- 
Spit ators liable for acts done in purst: ince of the common design by 
any one who soi party to the « COMSP acv,l it Is not nec SSE the cul all 
the details of the method by which the common design is finally 
carried into etfect should have been aereed LL prone, It is sain if 
the common design was formed and the acts done were such as 
might reasonably be CX x pected to be done in order to & irry out that 
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common design. That is all that I think necessary to say to you on 
the question of misapplication. 

I now pass to the first count, and that is for embezzlement. In 
this count it is charged that Claassen embezzled 8622,000 of bonds 
of the bank, and that Simmons aided and abetted him; and [am 
requested by the defendant to charge vou, and do charge you: 

* Before you can tind defendant guilty under the first count of 
the indictment vou must find— 

“(Ist) That Peter J. Claassen, on the 25rd day of January, 1890, 
while acting as president of the Sixth National bank, embezzled the 
bonds set forth in the indictment and converted them or some of 
them to his own use: and 

“Ond) That the defendant James A. Simmons aided, abetted, 
eonnseled. and procured said Claassen to embezzle said bonds.” 

The ingredients of the crime of embezzlement are these : 
105 First, the bonds must have been in the lawful possession 
of Claassen in his capacity as president of a national bank; 
second, Claassen miust have wronefaliy appropriated these bonds to 
his own use: third, be must have taken them without the knowl- 
edge or consent of the dircetors, and, fourth, with the intent to in- 
jure and defraud the bank. If theevidenee has shown the commis- 
sion of this offense by Claassen, at the instigation or by the aid, 
advice, direction, or procurement of Simmons, then Simmons may 
be convicted under this count. Tf Claassen gave the bonds to Pell 
in good faith and in the interest of the Sixth National bank, as he 
understood it,acting bonestly and in pursuance of advice given him 
by Colson, then there was no embezzlement, however dishonest Pell 
may have been in dealing with the bonds after he had obtained 
them; and unless vou find embezzlement by Claassen to be proved 
Simmons cannot be convicted of aiding and abetting under this 
count. 

Part of this proof, which T have already called your attention to, 
hearing on this question of embezzlement, is the record put in by 
the defense—of the verdict of the Jury in Ciaassen’s trial that 
Claussen did cmbezzle these bonds. If you find that Pell, Simmons, 
and Claussen, owing to the failure on the 22nd to borrow money on 
the bank stock or to some other acerdent, determined, i!) order to 
provide for the checks civen to Leland, to sell bonds belonging to 
the Sixth National bank and appropriate the proceeds for that pur- 
pose, and if you find that Claassen gave Pell the bonds in’ pursu- 

ance of such an understanding, then you may find the accused 
Ok = =6to be an aider and abettor of Classen in the embezzlement of 
these bonds. 

Intent to make restitution does not show absence of an intent to 
defraud. ‘The intent to make restitution accompanies almost all 
rauds. ‘The man who steals money, the bank officer who embezzles 
money, almost every class of persons that are guilty of crimes of 
this character, expoct when they take the money tomake restitution, 
That expectation docs not change the act. The question is whether 
these parties converted these bonds to their own use at the time that 
they took the bonds, Although they may have intended to bring 
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back the money, although they may have intended that the bank 
should sutfer no loss, Ve if the bonds were then converted by them 
In bad faith, under the circumstances that LT have indicated, then 
the crime of embezzlement was complete, although >they may have 
Intended to make the bank wood and although the bank rhea have 
been made good, 

I have limited this inquiry to acts done prior to the end of the 
20th, for the reason that after the bank examiner had taken posses- 
sion of the bank and closed it [cannot see that anvihing done after 
that, under such a change of circumstances, Would aid us in de- 
termining whether or not there had been an tntent to injure ane 
defraud the bank by taking these bods or taking the money. 

Upon the count for embezzlement the question for vou is whether 
the delivery of these bonds to Pell boy ( lacissen Was In pursuance of 
a common design between Simmons, Claassen, aud Pell te obtain 

money for their own use by selling bonds belonging to the 
105 Sixth National bank, not whether they intended to make res- 

titation. Misapplication of the proceeds of the bonds by Pell 
cannot affect Simmons inthe absence of any auderstanding between 
Claassen and Simmons that the bonds shouid be given to Pell in 
order that he might apply the proceeds to the usc of Simmons, nor 
would the guarantee by Simmons that Pell would account for the 
bonds, to which Claassen testified, render Simmons criminally lable 
under this indictment; but the testimony of Chmssen, if believed 
by you, Is pertinent to the inquiry whether the bonds were not 
given to Pell by direction of Simmons in pursnatce of such an un- 
derstanding as has been described. So the fact that the proceeds of 
these bonds were used to meet checks nicl Obligations ot SI thOns 
would not Justify a conviction unless you find that it was in pur- 
suance of an understanding to that efleet between Simmons and 
Claassen and Pell that the bonds should be taken Dy Pell tow threat 
purpose. No act of the defendant in reference co the bonds after 
they had been delivered to Pell Cul bean aetot al bine sete sabne Cline 
Claassen in embezzling the bonds, but such acts may be pertinent 
to the Inquiry whether such an understanding as has been desertbed 
existed In pursuance of which Claassen gave the bonds te Pell im 
order that they might he used for the benelit of Stmimrone. Take, 
as an illustration, the case of the thief who rans away under hue 
andery. Runningaway isnocrime; but When he is caught running 

away vou infer from that what le was doing with thi articles 
106 which he had taken. So Whist was clone alter thie baotids Were 

taken by Pell may throw light on what had been done betore, 
although What was done alter is not aerime. Tt vor belleve that 
Claussen honestly delivered the borieds lo i ll because of the euar- 
antee of Pell by Simmons and in the honest belief that Pell would 
sel] the bonds nT the Interest of thas Sixth National Ditik and Well d 
account to the bank for the proceeds, then Claassen was not guilty 
of embezzling the bonds and Sitamous cannot be found guilty under 
this count: but if Claassen knew when he gave the bonds to Pell 
that the proceeds of the bonds were to Ly pplled lo provide lor 
checks and obligations of Simmons, and Simmons advised Claassen 
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to give the bonds to Pell in order that the proceeds might be so 
used, and it was in pursuance of such an understanding and with 
intent to injure and defraud the bank that this was done, then Sim- 


mons may be convicted under this count. This is all that I think” 


it necessary to say to you in reference to the particular charge of 
embezzlement. 

There is one element of the offenses charged, a very important 
one, to which | have made no allusion, and that is the question of 
intent. It is the intent that makes the act criminal; the intent to 
injure and defraud the bank must accompany the acts done. This 
giving of this money of the 22nd, this giving of these bonds to Pell, 
must have been accompanied by an intent on the part of the givers 
to injure and defraud the bank. I eannot do better than to read 

from an adjudged ease in a prosecution similar to this, under 
107 ~—s the same statute, what a very learned judge says upon the 

lMportant question of the intent to injure and defraud the 
bank, which is a necessary element of the offense, to be found as a 
question of fact by the jury: “ What is required in order to estab- 
lish this intent to * Injure and defraud’ the association? In direct- 
ing that these offenses or the acts whieh constitute them must be 
committed with intent to injure or defraud the bank the statute 
does not mean that it must be made toappear that the party accused 
had malice or il] will towards the association. These terms, as used 
In the statute, mean nothing more than that general intent to Injure 
or defraud which may always be presumed when one willfully or 
Intentionally does that which is illegal or fraudulent, and whieh, in 
its necessary and natural consequence, must injure another; so that 
While these offenses of embezzling and of wiliully misapplying the 
moneys, funds, or credits of the bank must be committed by the 
accused with Intent to injure or defraud the association, that intent 
may be shown by proof of the doing of the wrongful, fraudulent, 
and illegal acts which, in their necessary results, naturally produce 
loss or injury to the association. itis to be presumed that every 
man intends the legitimate consequences of his acts. Wrongful 
acts knowingly or intentionally committed can neither be justified 
‘or excused on the ground of innocent intention. The intent to in- 
jure or defrand is presumed when the unlawful act — would result in 

loss or injury is proved to have been knowingly committed. 
105) This is the well-settled rule for the guidance of the jury upon 

the question of intent in both civil and criminal eases in- 
volving the question of intent. Tluman affairs could hardly be 
conducted nor civil order be preserved under any other. If, there- 
fore, the funds, moneys, or credits of the bank are shown to have 
been either embezzled, wilfully misapplied,as already explained, by 
the accused and converted as charged, whereby, as a necessary, nat- 
ural, or legitimate consequence, the association’s capital is reduced 
or placed beyond control of its directors or its ability to meet its 
engagements or obligations or to continue its business is lessened or 
destroyed, the intent to injure or defraud the bank ay be pre- 
sumed. Acts Involving such consequences, When knowingly and 
wrongfully committed, unless satisfactorily explained, establish not 
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only the guilty intent to injure or defraud mentioned in the statute, 
but they disclose moral turpitude utterly inconsistent with an inno- 
cent intent.” 

Those words will be sufficient to make you understand what the 
nature of that element of this offense is, which element is to be 
found by the jury in reference to each one of these charges. 

I am requested to charge on the subject of reasonable doubt. The 
law, as has been stated, is that in a criminal case the accused cannot 
be convicted unless the jury is satisfied of his guilt bevond a reason- 
able doubt, and [ read the fourth, fifth, sixth, and fourteenth, re- 

quests: 
109 “Tt is the duty of the jury to acquit the defendant unless 
the evidence satisfied them that the defendant is guilty of one 
or more of the crimes charged beyond a reasonable doubt.” 

“The reasonable doubt which would make it the duty of the jary 
to uequit the defendant may arise from improbability that defendant 
would have entered into an agreement to cominit one or more of the 
crimes charged.” 

That whether there is a reasonable doubt of the defendant’s guilt 
is a question asked of the jadgment and conscience of each indi- 
vidual juror, and no verdict should be rendered unless the jury agree 
that the defendant’s guilt 1s shown bevond a reasonable doubt. 

“That each essential item or component part of each of the 
offenses charged be proved ” 

The word “item” should be “ element” or “ ingredient.” 

“That each essential ingredient of the oflences charged must 
be proved in the same manner as if the whole issue under each 
count rested on it; otherwise the defendant is entitled to an ae- 
quittal under the count or counts as to which such failure of proof 
exists.” 

“That if the conduct of the defendant is upon a reasonable hy- 
pothesis consistent with his innocence the Jury must acquit.” 

What was read by the district attorney in regard to reasonable 
doubt may, perhaps, be read again, for I think it is very well ex- 
pressed. 

“The court will say for your instruction and guidance that speeu- 

lative notions or possibilities resting upon mere conjecture— 
110 ~—s not arising or deducible from the proof—shonld not be con- 

founded with what is meant by a‘ reasonable doubt!’ A 
doubt suggested by the ingenuity of counsel or by your own inge- 
nuity, not legitimately warranted by the testimony, or one born of 
a merciful inclination or disposition to permit the defendant to 
escape the penalty of the law, or one prompte 1 by syinpathy for him 
or those connected with him, is not what is meant by a‘ reasonable 
doubt.” On the contrary, a reasonable doubt, as that term is em- 
ploved in the administration of criminal law, is an lionest, substan- 
tial misgiving generated by the insufficiency of the proof—an in- 
sufliciency which fails to convince your judgment and conscience 
and satisfy your reason as to the guilt of the accused. Tf the whole 
evidence when carefully examined, weighed, and compared pro- 
duces in your mind a settled conviction as you would be willing to 
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act upon in the more weighty and important matters relating to 
your own affairs you are free from any reasonable doubt and should 
find a verdict in accordance with that conviction or belief. As 
already stated, it is not required either that the evidence shall estab- 
lish or that you should have an absolute certainty of the prisoner's 
guilt, but merely that degree of certainty and belief with which you 
would transact your own affairs of moment or would feel safe in 
acting upon in matters of the highest concern in respect to your own 
personal interest—it could not be said that you had any reasonable 
doubt.” 
There remains to speak about good character. There is 
111 = evidence in this case that the accused has good character, 
and there is no evidence to the contrary. A man is not to 
be acquitted because he has borne a good character, but because his 
good character has raised reasonable doubt as to his euilt. If, there- 
fore, in this case there is evidence of coo character, such evidence 
of good character as to raisea reasonable doubt as to the guilt of the 
offender, the accused is entitled to be acquitted, and I read, there- 
fore, the seventh request. 

The Count: “The previous good character of defendant, if clearly 
established by uncontradicted evidence, may in itself be sufficient 
to create a reasonabie doubt of the defendant’s guilt and entitle him 
to an acquittal, 

“That good character, like all other facts in the case, should be 
considered by the jury ; and if, therefore, a reasonable doubt is gen- 
erated in the minds of the jury as to the guilt of the defendant, it Is 
their duty to acquit.” 

[also give one other. I think I have already given it substan- 
tially, but | repeat it: 

“The evidence given upon this trial is the only source of infor- 
mation to which the jury can refer, and the question to be deter- 
mined by the jury is, Does the evidence introduced upon this trial 
satisfy you bevond a reasonable doubt that the defendant is guilty 
of one or more of the crimes charged? If it does not so satisfy you, 
it is your duty to acquit the defendant.” 

Ladd that a part of the evidence is the record of the find- 
112. sing of the jury in Claassen’s case that he was guilty of the 
various offenses which are charged in this indictment to have 

been committed by him. 

And now, gentlemen, | think of no other matter which it is neces- 
sary to Instruct vou in regard to, nor will T delay vou at this hour 
by saving anything calculated to make vou realize the importance 
of this duty to be discharged by vou. It ecan hardly be exaggerated. 
It will be felt, Lam sure, by every one of you. It is necessary in 
prosecutions of this kind that the law should be enforced. [do not 
mean by that that every defendant should be found guilty, for the 
law is only enforced when a man is found guilty on proofs required 
by law. If you are satisfied that the proofs here are sutlicient to 
accomplish that ead, then it is vour duty to convince this man; and, 
if you are vot satisfied, you should acquit him, 
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113 Mr. Newcombe: Texcept to that portion of your honor’s 

charge in whieh you charged that Claassen and the de- 
fendant were within the scope of the statute, section 5209, because 
Claassen has assumed to act as president. 

The particular portion of this charge to which this exception is 
intended to be applied is as follows: 

“There is evidence in this case of irregularities in tlie election of 
Peter J. Claassen to be president of the Sixth National bank, and 
that he never took the oath; but the proof is that he entered into 
and assumed the duties of president of the bank under color of an 
election; that he declared himself to be president and was recog- 
nized as president, was dealt with by the defendant as president, 
and did what he did with the funds and property of the bank in the 
“pacity of president. That being so, he is within the scope of the 
statute, and the defendant is mowers within its scope in so far as he 
Was an alder and abettor of Claassen in doing what he did in the 
capacity of president. So vou nea not trouble yourself about the 
regularity of the election held at the bank on Janu: iry 22nd, LS9O, 
for it is not disputed that Claassen aeted as president of the bank 
under the color of an election. That brings him within the statute, 
and it brings the defendant within the statute, notwithstanding 
there was irregularity in the election.” 

The Covrr: That is the same point that you took on the trial? 

Mr. Newcompe: Yes, sir: I think your honor has 
1l4 charged sound our requests. They are quite volumi- 
nous and it may be that vou may not lave charged them all, 

Will your honor permit me to take an exception ? 

The Courr: You may now take an exce ption to my refusal to 
charge ; anything i in those req ie sts that has not been eharged. The 
defendant’s counsel insisted that the 12th, 25th, aud 3ist requests, 
as hereinbefore set forth, had mot been charge land excepted to the 
refusal of the judge to charge the same. 


The jury then retired. 


Thereafter the jury came into court at 10.50 p.m.on Mareh 10th, 
189], and the following proceedings were had 


The Court: Tunderstand that vou desire me to repeat my charge 
as to the first count. The first count is the charge of embezzlement 
of the bonds, of the bonds taken from the bank vaults and delivered 
to Pell. The ingredients of the crime of embezzlement are these : 

(1.) The bonds must have been in the luwfal possession of Claas- 
sen in his capacity as bank president. They were in the vaults and 
he had the key. 

(2.) Claassen must have wrongfully appropriated those bonds to 
his own use—that is, he must have taken the bonds for his own pur- 
pose and not for the purposes of the bank, 

(3.) Ile must have taken them without the knowledge or 

115 =consent of the directors. There is no evidence of any knowl- 
edge or consent ou the part of the directors that those bonds 
should be given to Pell. 
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(4.) He must have done that with the intent to injure and defracd 
the bank. If the evidence has shown the commission of this offense 
by Claassen at the instigation or by the aid, advice, direction, or 
procurement of Simmons, then Simmons may be convicted under 
this count. 

Is that sufficient, or do you care to have the whole? 

The Foreman: We would like to have it all. 

The Courr: If Claassen gave the bonds to Pell in good faith and 
in the interest of the Sixth National bank, as he understood it, act- 
ing honestly and in pursuance of advice given him by Colson, then 
there was no embezzlement. however dishonest Pell may have been 
in dealing with the bounds after he obtained them, and unless 
you find the embezzlement of the bonds by Claassen to be proved 
Simmons cannot be convicted under this count; but there is in the 
record, in the proof, evidence of the verdict of the jury in Claas- 
sen’s case convicting him of having embezzled the bonds, and if 
you find that Pell, Simmons, and Claassen, impelled by the failure 
of the 22nd to borrow money on the bank stock or by any other 
accident, had determined, in order to provide for the checks going 
to Leland, to sell bonds belonging to the Sixth National bank and 
to appropriate the proceeds for that purpose, and if you find that 

Ciaassen gave Pell the bonds in pursuance of such an un- 
116 derstanding, then you may find the accused to be an aider 

and abettor of Claassen in the embezzlement of those bonds. 
The intent to make restitution does not show absence of an intent 
to defraud. 


The jury then retired again. 


Thereafter and at 11.45 a. m., Mareh 11th, 1891, the court directed 
the said jury to be brought in,and the following proceedings were 
had: 


The Court: I have received your communieation,in which you 
express a desire to be discharged from further consideration in the 
ease. Is there any point of law upon which I could assist you? 


There being no reply to this question to the jury, the court pro- 
ceeded as follows : 


This case has oecupied a long time. It is a ease of importance, 
and the discharge of the jury at this time would involve another 
trial. [t seems to me that that should not be had unless in a ease 
of necessity. [see in this ease no such necessity. I cannot under- 
stand the failure to agree arises from any difference of opinion 
based upon the insufliciency of the evidence in this case. Wherever 
In the opinion of the court the testimony is convineing it is the duty of 
the court to hold the jury together. Therefore | must decline your 
request to be discharged. IT shali be unable to remain in this build- 
Ing during the day, having to hold court elsewhere, but | will direct 

that word be sent to me when you do agree, and whenever 
117 vou agree send me word by a messenger, and I will be pres- 
ent to receive your verdict. Follow the officer. 
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Mr. Newcomne: I except to your honor’s statement to the jury 
that you regard the testimony as convincing. 


Thereafter the jury came into court, at 11.15 p. m., on March 11th, 
1891. 


The Clerk: Gentlemen of the jury, have you agreed upon your 
verdict? 

The Foreman: We have. 

The Clerk: How say you? Do you find the defendant guilty or 
not guilty as charged in the indictment * 

The Foreman (reading): “ We, the undersigned jurors, find James 
A. Simmons guilty of the first count of the indictment, and tind him 
not guilty of the other four counts, and we do recommend the merey 
of the court in his behalf.” 


Counsel for the defendant then moved that the verdict be set aside 
on the ground that it was procured by reason of the judge’s act to- 
day in directing the jury that there was conclusive evidence exist- 
tng before him that the crime had been committed. 

Which motion was denied and exception duly taken by counsel 
for the defendant. 

The foregoing contains so much of the evidence and proceedings 
herein as is necessary to entitle the defendant to raise, argue, and 
have determined the several exceptions taken. 

And, inasmuch as the matters, proceedings, things, and ex- 
118 = ceptions aforesaid would not otherwise appear by the record, 
I have settled, allowed, and signed this bill of exceptions on 

the prayer of said defendant by his counse!. 

It is ordered that the same be filed as a part of the reeord herein, 
with like force and effect as if the same had been reduced to writ- 
ing, signed, and filed before the case was given to the jury and at 
the time when the several exceptions were respectively taken, 

Witness my hand, at the city of New York, in the southern dis- 
trict of New York, this twenty-ninth day of June, A. D. IS91, 

CHARLES L. BENEDICT. 


(Endorsed :) United States cireuit court, southern district of New 
York. United States of America vs. James A. Simmons. Bill of 
exceptions. Richard 38. Newcombe and J.J. Joyce, attorneys for 
James A.Simmons. U.S.cireuit court. Filed Jun-26,1891. John 
A. Shields, clerk. 


119 United States Supreme Court. 


James A. Simmons, Plaintiff in Error, 
vs. Assignment of Errors. 
Usrrep Srares, Defendant in Error. 


Afterwards, to wit, on the 26th day of June, in the vear of our 
Lord 1891, before the justices of the Supreme Court of the United 
States, at the Capitol, in the city of Washington, in the District of 
New- 


, 
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Columbia, comes the said James A. Simmons, by Richard S 
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combe and John J. Joyee, his attorneys, and says that in the record 
and proceedings in the above-entitled matter there is manifest error, 
in this, to wit: 

First. That the circuit court of the United States for the southern 
district of New York erred in not aequitting and discharging the 
defendant upon the discharge of the first jurv duly empaneled and 
sworn to try the issue on the indictment herein before verdict ren- 
dered. , 

Second. That the said court erred in not permitting the defend- 
ant to file a pleain bar of a trial of the same issue before a second 
jury because of the discharge before verdict of the first Jury empan- 
eled and sworn to try said issue on the ground that the defendant 
had been before put in jeopardy by the trial bad before said first 

jury. 
120 Third. That the said court erred in admitting any evidence 

as to the acts of Peter J. Claassen on the ground that he was 
not a legally qualified officer of a national bank, and that without 
evidence of said Claassen’s acts the defendant could not be convicted, 
it being in evidence that said Claassen never qualified as a director 
himself and was not elected president by directors who had qualified 
us such. 

Fourth. Andrew EF. Colson, the cashier of the Sixth National bank, 
having testified that on the 28th day of January, 1890, the bank re- 
ceived $50,000 in money on account of the $622,000 of bonds which 
had been delivered by Claassen to Pell, Wallack & Company, the 
witness was asked on cross-examination whether anything in ad- 
dition to the money spoken of on his direct examination had been 
received on account of the said bonds. Whereupon, objection being 
inade unless the time was limited to the close of business on the 
29th of January, 1S90, the said court sustained the objection and 
refused to admit evidence as to what had been given to the said 
bank on account of said bonds after the close of business on the said 
29th day of January; and thereupon the defendant excepted and 
the said court erred in said refusal. 

Fifth. Alonzo B. Ilepburn, a national bank examiner, being ex- 
amined as a witness for the plaintiff, and having testified that he 
had recovered 201 of the 622 bonds belonging to the Sixth National 
bank, was asked: 


Q). Now state, if you please,in what condition the bank was 
121 after you had recovered the 201,000 of bonds on the 29th of 
January after three o'clock. 

Objected to as immaterial and irrelevant. Question allowed. 
Exception by defendant. 

A. I found the bank without a legally qualified president and 
without a legally qualified board of directors and insolvent. 

And the said court erred in admitting said testimony. 

Sixth. The said Alonzo B. Hepburn, asa witness for the plaintiff, 
having also testified that the Sixth National bank at the close of 


y 
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business on January 29th, 1890, was insolvent, and that its capital 
and surplus were gone, was asked : 


Q. And was there a deficit that would have to be made up by 
the stockholders ? 


Objected to as immaterial and irrelevant. Question allowed. 
Exception by defendant. | 


A. Yes, sir; between $70,000 and SS0,000. 


And the said court erred in admitting said testimony. 
Seventh. The said court erred in charging the jury as follows : 
“There is evidence in this case of irregularities in the election of 
Peter J. Claassen to be president of the Sixth National bank, and 
that he never took the oath, but the proofis that he entered into 
and assumed the duties of president of the bank under color of an 
election ; that he declared himself to be president and was recog- 
nized as president, was dealt with by the defendant as 
122 president, and did what he did with the fands and property 
of the bank in the capacity of president. That being so, he 1s 
within the SCOpC of the statute, and the defendant is hkewise within 
its scope, in so far as he was an aider and abettor of Claassen in 
doing what he did in the capacity of president: so you need not 
trouble yourself about the regularity of the election held at the 
bank of January 22nd, 1890, for it is not disputed that Claassen 
acted as president of the bank under the color of an election. 
That brings him within the statute, and it brings the defendant 
Within the statute, notwithstanding there was irregularity in the 
election.” 

Eighth. The said court erred in refusing to charge the jury the 
12th request of defendant, as follows: 

“That the fact that Pell was the financial agent of this defendant 
does not make this defendant criminally responsible for the acts of 
Pell.” 

Ninth. That the court erred in refusing to charge the jury the 
28th request of defendant, as follows : 

“That no act of this defendant in reference to the bonds after 
they had been delivered by Claassen to Peil can as a ratification 
of previous acts of either Claassen or Pell make this defendant 
criminally liable under this indictment.” 

Tenth. The said court erred in refusing to charge the jury the 
Sist request of defendant, as follows: 

“That the jury must find a fraudulent intent before they ean 
convict, and that the question of Intent is a question of fact for the 
jury, to be determined by them upon a consideration of all the 

evidence in the case.” 
123 Eleventh. The said court erred in making the following 
statement to the Jury upon their coming into court and re- 
questing to be discharged because of inability to agree upon a ver- 
dict: 

“This case has occupied a long time. It is a case of importance, 

and the discharge of the jury at this time would involve another 
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trial. It seems to me that that should not be had unless in a case 
of necessity. I see in this case nosuch necessity. I cannot under- 
stand the failure to agree arises from any difference of opinion based 
upon the insufficiency of the evidence in this case. Wherever, in 
the opinion of the court, the testimony is convincing, it is the duty 
of the court to hold the jury together; therefore I must decline your 
request to be discharged.” 

Twelfth. The jury having brought in a verdict of guilty on the 
first count of the indictment, the said court. erred in not setting 
aside the verdict on the ground that it was procured by the judge’s 
directing the jury that there was conclusive evidence existing before 
him that the crime had been committed, the counsel for the defend- 
ant having so moved and having taken exception to the denial of 
the motion. 

And the said James A. Simmons prays that the judgment, con- 
. Viction, and sentence aforesaid may be reversed, annulled, and alto- 

gether held for nought, and that he may be restored to all things 
which he hath lost by occasion of the said conviction, judgment, 
and sentence. 

RICHARD 8. NEWCOMBE, 
96 Broadway, New York City, 
JOHN J. JOYCE, 
Attorneys for PU ff in Error, 
11 Wall St., New York City. 


124 Endorsed : United States Supreme Court. James A. Sim- 

inons, plaintiff in error, vs. United States, defendant in error. 
Assignment of errors. Service of a copy of within assignments of 
error acknowledged this 26th day of June, 1891. Edward Mitchell, 
U.S. attorney. U.S. circuit court. Filed Jun- 26, 1891. John A. 
Shields, clerk. 
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James A. Simmons, Plaintiff in Error, 
cgainsl , 
Tue Unitrep Srates or America, Defendant | Joinder in Error. 
in Error. 


And afterwards, to wit, on the 24th day of July, 1891, the said de- 
fendant in error, by Edward Mitchell, its attorney, comes here into 
court and says that there is no error either in the record or proceed- 
ings aforesaid or in the giving of the judgment aforesaid. 


And he prays that the said Supreme Court, before the justices - 


thereof, now here, may proceed to examine as well the record and@ 
_ proceedings aforesaid as the matters aforesaid above assigned Aor 
error, and that the Judgment aforesaid in form aforesaid given ‘nay 


be in all things aflirmed, €e. 
EDW’D MITCHELL, 
Altorney for Defendant in Error. 
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126 [ Endorsed :] United States Supreme Court. James A. Sim- 
mons, plaintiff in error, vs. The United States of America, 
defendant in error. Joinder in error. Edward Mitchell, attorney 
for defendant in error. Due service of a copy of the within joinder 
in error is hereby admitted this 2nd day of July, 1S91. Richard 
S. Newcombe, attorney for plaintiff in error. To . attor- 
ney for plaintiff in error. | 
(File-mark:) U.S. cireuit court. Filed July 2, 1891. John A. 7 
Shields, clerk. | 
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To the United States of America, Greeting. 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States, to be holden at Washington 
on the 24th day of July next, pursuant to a writ of error allowed 
and served, directed to the honorable the judges of the cireult court 
of the United States for the southern district of New York, and an 
assignment of error filed in the elerk’s office of said court, wherein 
James A. Simmons is the plaintiffin error and The United States of 
America the defendant in error, to show cause, if any there be, why 
the judgment in said writ of error mentioned should not be cor- 
rected and speedy justice should not be dune to the parties on that 
behalf. 

Witness the Ifonorable Melville W. Fuller, Chief Justice of the 
United States, this 6th day of June, in the vear of our Lord one 
thousand eight hundred and ninety-one. 


~. 
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Court. James A. Simmons, plaintiff in error, vs. United 
States of America, defendant in error. Citation. Riclh’d S. New- 
combe, Jolin J. Joyce, attys for pl’f in error. Service of a copy of 
Within citation is acknowledged this 26th day of June, IS9L. Ed- 
ward Mitchell, U.S. attorney. U.S. circuit court. Filed Jun- 26, 
S91. John A. Shields, clerk. 
[ Endorsed : | Supreme Court of the United States. James A, 
Simmons, plaintiff in error, vs. The United States of America, de- 
fendant in error. Return to writ of error. 


Endorsed on cover: Case No. 14,770. SS. New York C.C.ULS. 
No. 1296. James A. Simmons, plaintiff in error, vs. The United 
States. Filed July 24, 1891. 
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Supreme Court of the United States, 


October TERM, 1891. 


TERM NO. 1296. 


JAMES A. SIMMONS, 
nil Plaintiff in Error, 
vs. 


4 THE UNITED STATES. 


Ix Error TO THE Circuit Court oF THE UNITED STATES FOR THE SOUTHERN 
District or New York. 


BRIEF FOR PLAINTIFF IN ERROR. 


SAMUEL SHELLABARGER, 
JOHN JAY JOYCE, 


Counsel for Plaintiff in Error. 


Evening Post Job Printing House, New York. 


Supreme Court of the alnited States. 


JAMES A. SIMMONS ) 
VS. lo Krroy 


The UNItvep STATES. 


BRIEF OF COUNSEL FOR PLAINTIFF IN ERROR. 
Statement of the Case. 


On the 7th day of October, A. D. ts90, a bill of indict- 
ment, consisting of five counts, was found against James 
A. Simmons, the plaintiff in error, in the Cireuit Court of 
the United States for the Southern District of New York, 
under Section 5209 of the Revised Statutes of the United 
States, for aiding and abetting one Peter J. Claassen in 
embezzling and misapplying the funds of the Sixth Na- 
tional Bank of the City of New York; and on the 12th day 
of October, 1890, the said Simmons was arraigned and 
pleaded not guilty. On the 26th day of January, 1891, 
the trial of the said indictment was begun before the Hon- 
orable Charles L. Benedict, and continued on successive 
days, a jury being duly impaneled and sworn to try said 
issue, the case being opened by the attorney of the United 
States, and witnesses being duly swern and examined to 


mietintain and prove said issue on the part of the United 
States. Said trial duly progressed until the %th day of 
hebruary, [Sel, and upon said last-mentioned day, the at 

torney for the United States, moved to withdraw a juror 


‘; ’ 
i ‘ 


and read in support of his motion an affidavit (Record, p. 
9?) toshow that one of the jurors impaneled in said case 
Was acquainted with the said Simmons, although said 
juror had sworn on his voce dére (Record, p. 24) that he 
baud no acgiaintance with said defendant Simmons; and 
also, In support of said motion, read a letter (Record, p. 
[>) written by one of the counsel of said Simmons, and 
vadedp lto said District Attorney, dated the 6th day of 


February, Eset, copies of which letter were by said coun- 
sel furnished to certain newspapers inthe City of New 


York, and by said newspapers published on the morning 

(the 7th day of February, [S0l. In opposition to said 
motion the counsel for the defendant below read the affida- 
vitof said Sinmumons: Record, p. 25) denving that he had ever 
known said juror; and also his own affidavit (Record, p. 
: che information contained in said letter 
had been first commiouiicated to the press by an assistant 
in said District Attorney's office; sald juror was not per- 
mitted to make any statement (Record, p. 30). The Court 
thereupon granted the motion of the District Attorney 
und ordered a juror to be withdrawn and the jury dis- 
charged, and 1 unsel for the defendant excepted to 
id order. And the counsel for the defendant thereupon 
moved for the acquittal of the defendant because of the 


So te ae +» {- , " ; ] oo ay . _£ . ; . ? ce . " 
discharge suid jury as aforesaid, but his Honor, the 
. a ] ] ] } : b> mm 
SLL oJ Bae . Lst-l MlCal TLOTLION, Wheretbpon 
thre “OLLI if t dof rida in eX epred to the dental of the 
last motion aforesaid, and set down the trial of said in. 
dietment fort Ivth dav of February, ts0l: and LLpron 
’ . . 
suid las ble vy the yinsel for the defendant 


moved the said Court for permission to file a plea in bar 
’ . . i i ape , . 

Oh The round oO mer jeopardy, because of the dis 

Charge, before verdict as aforesaid, of the first jury im 

paneled and sworn to try svid indictment, said plese 

(Record, p. $0) set forth the said indictment and all the 


eta’ 


proceedings theretofore had tn said case, and the eireum- 
stances connected with the discharge of said first jury as 
aforesaid, and prayed the judgment of the Court if he 
ought to be put to further answer, and that le may be 
dismissed the court and go without day. The said District 
Attorney objected to the motion to tile said plea, and the 
said Judge denied the said motion, whereupon the counsel 
for the defendant excepted to the denial of said motion. 


The testimony shows that Claassen, whom as an officer 
of said bank, the defendant below was accused of aiding 
and abetting, was elected a director of said bank by those 
who at the time of said clection were the owners of no 
stock therein, either in fact or in name, and that he, 
Claassen, never qualified as such director by taking the 
oath of office required by Section SLET of the Revised 
Statutes of the United States, and the defendant's counsel 
objected on the above evrounid to the adinission of evidence 
of any of the acts of Claassen as being the acts of an 
officer of said bank, which objection the Court overruled 
and allowed an exception. 


The cashier of said bank, as a witness for the plaintiit 
below, testified that on the 2sth of Jonuarv, IS90, the 
bank received $50,000 on account of the Sozz cde of bonds 
Which are delivered by said Claassen to George TH. Pell, 
and which are the bonds specified as having been em- 
bezzled in the first count of said indictment, and upon the 
cross-examination of said witness he was asked: * Did you 
receive anything in addition to the money spoken of by 
you on your direct-cXamination on account of the 622 
bonds?” This question was objected to by the District 
Attorney, unless the time is limited to the close of business 
on the 20th of January, Ise, the objection was sustained 
and the defendant excepted. 

Alonzo B. Hepburn was sworn on the part of the Gov 
ernment and testified that he was a National bank exam, 
iner on the 29th of January, Iso, and that on that date 


he made an examination of the books. assets and affairs 
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of said Sixth National Bank, and that he had gotten back 
on the 29th of January, 1891, 201 of the bonds alleged in 
the indictinent to have been embezzled. He was then 
asked the question: ‘* Now state in what condition the 
bank was, after you had recovered the 201,000 of bonds on 
the 20th of January after three o’clock,” and over the ob- 
jection of the defendant this question was allowed, to 
which the defendant’s counsel excepted, which same ob- 
jection, ruling and exception were taken and made to the 
question put to the witness: ‘‘And was there still a deficit 
that would have to be made up by the stockholders ?” 
The answer to which was ‘ yes, sir; between $70,000 and 
SSO,000,” 

On the 10th day of March, 1891, the Court charged the 
jury to certain specific parts, of which charge exceptions 
were taken by defendant's counsel, as likewise to refusal 
to charge certain requests. The jury returned into Court 
at 10.30 7?, M. on March 10, Isl, for additional instructions, 
and again at 11.45 A. M., on March 11, 1891, the jury came 
into court with a request to be discharged, which request 
the Court refused, and informed the jury that in the 
opinion of the Court the testimony was convincing, to 
which statement the defendant's counsel excepted, and at 
11.15 p. M., on said last-mentioned day the jury came into 
court with a verdict of guilty on the first count of said in- 
dictment, not guilty of the other four counts, and witha 
recommendation to the mercy of the Court in’ behalf of 
said defendant. The defendant's counsel thereupon moved 
that the verdict be set aside on the ground that it was pro- 
cured by the Judge’s act in directing the jury that the evi- 
dence was conclusive, which motion was denied and ex- 
ception taken, and defendant was then remanded to the 
custody of the United States marshal for said district. 
On the 26th day of June, 1s01, the Court sentenced said 
defendant to be imprisoned for a period of six years in the 
Krie County Penitentiary, and on the same day a writ of 
error on behalf of said defendant, to operate as a super- 
sedeas, and stay of execution was issued out of the Su- 
preme Court of the United States, directed to the United 
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States Circuit Court for said district. A bill of exceptions 
was settled and signed, and a citation and assignment of 
errors served on the said District Attorney, and tiled in the 
said Circuit Court. 


specification of Errors. 


First. —That the Circuit Court of the United States for 
the Southern District of New York erred in not acquitting 
and discharging the defendant upon the discharge of the 
first jury, duly impaneled and sworn te try the issue on 
the indictment herein, before verdict rendered. 


Seconp.—That the said Court erred in not permitting the 
defendant to file a plea in bar of a trial of the same issue 
before a second jury, because of the discharge before VerT- 
dict of the first jury impaneled and sworn to try said 
issue, on the ground that the defendant had been before 
put in jeopardy by the trial had before said first jury. 


Tiikrp. —That the said Court erred in admitting any evi 
dence as to the acts of Peter J. Claassen on the ground that 
he was not alegally qualified officer ofa National bank, and 
that without evidence of said Claassem’s acts, the defend- 
ant could not be convicted, it being tn evidence that said 
Claassen never qualified as a director, himself, and was 
not elected president hy directors who had quitlified as 
such. 

Fourtu. Andrew &. Colson, the cashier of the Sixth 
National Bank, having testified that on the 2sth day of 
January, P8000 the bank received SSo.000 Th money, on ae- 
count of the S6v2 000 0f bonds which had been delivered 
by Claassen to Pell, Wallack & Co., the witness was 
asked en cross-examination whether anyvihing in addition 
to the money spoken of on his direct-cxamination had been 
received on account of the said bonds. Whereupon objece 
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of said Sixth National Bank, and that he had gotten back 
on the 29th of January, 1891, 201 of the bonds alleged in 
the indictment to have been embezzled. He was then 
asked the question: ‘*‘ Now state in what condition the 
bank was, after you had recovered the 201,000 of bonds on 
the 29th of January after three o’clock,” and over the ob- 
jection of the defendant this question was allowed, to 
which the defendant’s counsel excepted, which same ob- 
jection, ruling and exception were taken and made to the 
question put to the witness: ‘‘And was there still a deficit 
that would have to be made up by the stockholders ?” 
The answer to which was * yes, sir; between $70,000 and 
SSO,000,” 

On the 10th day of March, 1891, the Court charged the 
jury to certain specific parts, of which charge exceptions 
were taken by defendant's counsel, as likewise to refusal 
to charge certain requests. The jury returned into Court 
at 10.30 Pp, M. on March 10, 1891, for additional instructions, 
and again at 11.45 A. M., on March 11, 1891, the jury came 
into court with a request to be discharged, which request 
the Court refused, and informed the jury that in the 
opinion of the Court the testimony was convincing, to 
which statement the defendant’s counsel excepted, and at 
11.15 p. M., on said last-mentioned day the jury came into 
court with a verdict of guilty on the first count of said in- 
dictment, not guilty of the other four counts, and witha 
recommendation to the mercy of the Court in’ behalf of 
said defendant. The defendant's counsel thereupon moved 
that the verdict be set aside on the ground that it was pro- 
cured by the Judge’s act in directing the jury that the evi- 
dence was conclusive, which motion was denied and ex- 
ception taken, and defendant was then remanded to the 
custody of the United States marshal for said district. 
On the 26th day of June, 1891, the Court sentenced said 
defendant to be imprisoned for a period of six years in the 
Krie County Penitentiary, and on the same day a writ of 
error on behalf of said defendant, to operate as a super- 
sedeas, and stay of execution was issued out of the Su- 
preme Court of the United States, directed to the United 


5 


States Circuit Court for said district. A bill of exceptions 
was settled and signed, and a citation and assignment of 
errors served on the said District Attorney, and tiled in the 
said Circuit Court. 


Specification of Errors. 


Kirst.—That the Cireuit Court of the United States for 
the Southern District of New York erred in not acquitting 
and discharging the defendant upon the discharge of the 
first jury, duly impaneled and sworn to try the issue on 
the indictment herein, before verdict rendered. 


Second. —That the said Court erred in not permitting the 
defendant to file a plea in bar of a trial of the same issne 
before a second jury, because of the discharge before ver- 
dict of the first jury impaneled and sworn to try said 
issue, on the ground that the defendant had been before 
put in jeopardy by the trial had before said first jury. 


THirp. —That the said Court erred in admitting any evi- 
dence as to the acts of Peter J. Claassen on the ereund that 
he was not alegally qualified officer ofa National bank, and 
that without evidence of said Claassem'’s acts, the defend- 
ant could not be convicted, it being in evidence that said 
Ciaassen never qualified as a director, himself, and was 
not elected president by directors who had qualified as 
such. 
Fourtru.-Andrew &. Colson, the cashier of the Sixth 
National Bank, having testified that on the 2sth day of 
January, 1800 the bank received SSO,000 Tn money, on ae- 
count of the S6z2,q00 0f bonds which had been delivered 
by Claassen to Pell, Wallack & Co., the witness was 
asked en cross-examination whether anything mn addition 
to the money spoken of on his direct-cxamination had been 
received on account of the said bonds. Whereupon objee- 


tlon being made tinless the time was limited to the close of 


business on the 2eth of January, Ps00, the said Court sus 
tained the objection and refused to admit evidence as to 
What had been given to the said bank on account of said 


=“ 


bonds atter the close of business on the sau Both cary of 


January, and thereupon the defendant excepted, and the 
said Court erred in said refusal. 


hiern.— Alonzo B. Hepburn, a National bank exami 


her, Ly ing exXainimmed as a witness for the plarmitilf, anal 


we O22 


having testified that he had recovered 201 of t 
bonds belonging to the Sixth National Bank was asked: 

(). Now state, if you please, in what condition the bank 
was affer vou had recovered the 201,000 of bonds, on the 
20th of January, after three o'clock / 


Objected to as immaterial and trrelevant. Ones 


t 


tion allowed, Exception by defendant. 


A. f found the bank without a legally qualified presi 
dent, and without a legaily qualified Board of Directors, 
and insolvent. And the said Court erred ino admitting 


said testimony 


sixtu.—The said Alonzo B. Hepburn, as a witness for 


a ' 


the plaintiff, having also testified that the Sixth National 
Bank at the close of business on January 2), PS00) was in 
solvent, and that its capital and surplus were gone, was 
asked: 
(). And was there a deficit that would have to be made 
up by the stockholders é 
Objected to as tminaterial and irrelevant. Question 
allowed.  fexception by defendant. 
A. Yes, sin: between S70,0000 and SS8O,000 \nd= the 


said Court erred in admitting said testimony 


SEVENTH. — The said Court erred in charging the jury as 


follows: 


There is evidence in this case of irregularities in the 
election of Peter J. Claassen to be president of the Sixth 


~y 
é 


National Bank, and that he never took the oath; but the 
proofis that he centered into and asstumed the duties of 
president of the bank under color of an election; that he 
declared himself to be president aed Was recognized 
as president, was dealt with by the defendant as presi. 
dent, and did what he did with the funds and property 
of the bank in the capacity of president. That 
being so he is Within the seope of the — stat- 
ute: and the defendant is likewise within its scope In so 
faras he was an aider and abetter of Claassen in doing 
What he did in the capacity of president. So you need 
hot trouble yourself about the regularity of the election 
held at the bank of January 22, Isvo, for it is not disputed 
that Claassen acted as president of the bank, under the 
color of an election. That brings him within the statute 
and it brings the defendant within the statute, notwith- 
standing there was irregularity in the election.” 


Micuru.— The said Court erred in refusing to charge the 
jury the twelfth request of defendant, as follows: 


* That the fact thet Pell was the financial agent of this 
defendant does not make this defendant criminally 
responsible for the acts of Pell.” 


Nintit.—-That the Court erred in refusing to charge the 
jury the twenty-eighth request of defendant, as follows: 


* That no aet of this defendant in reference to the bonds 
after they had been delivered by Claassen to Pell can as a 
ratification of previots acts of either Claassen or Pell 
make this defendant criminally liable under this indict- 
ment.” 


Tentri.—-The said Court erred in refusing to charge the 
jury the thirty-first request of defendant, as follows: 


“That the jury must find a fraudulent intent before 
they can convict, and that the question of intent is a 
question of fact for the jury to be determined by them 
upon a consideration of all the evidence in the case.” 


Moevenro. Phat said Court erred mio makiig the follow 


bie Stabeinenb bo thie pur ta pont bhrer COMIN Ibe COUrT, 


lie requestitiz: Lo ne discharged because of inability Lo 


Vere Lh pron l verdict: 


. 


"This case has occupied a lomg time; ib is acase of im. 
portance, aud the discharge of the jury at this time would 
mivolve another triak It seems to me that that should 
not be had, unless imacase of neeessitv. [see in this case 
lo stich necessity. | cannot understand the failure to 
ree civises from any difference of opinion based upon 
the jnsutticiencey of the evidence in this case. Wherever 
nb the opinion oof the Court the testimony Is convinems, 


5 thie uit’ ft the Court to hold the Lia towether: 


ust decline vour request to be discharwed.” 
Levu Lhe iy thavine brought ip a verdict of 
Hiitv oi the fivst count of the indietmment, the said Court 


erred Ib hot setting aside the ve rddict, om the ground threat 

as procured by the Judge's directing the jury that 
here Was conclusive evidence existing before him that the 
crime bad been committed. The counsel for the defene- 
thib TRAV so noved, subd having haken eXcCeptLion to the 


le’vbidcad aol the brkeob dao. 


\nd the said James A. Simmons pravs that the jude- 
ment, conviction and sentence aforesaid nav be reversed, 


mnnuiled ated wether held for naucht, and he mav be 
estored to atl thimnes which tie tinth lost bw occasion of 


He said conviction, Judgment ond sentence 


Poimis and Authorities. 


The peadddibild th error was entitled to ly ie tiitbed cutid 


discharged Upon the discharge of the first jurv ins the 


Court Le low 


‘) 


‘This Court will not tiqutve inte the question of faet in- 
volved in the conilicting affidavits of Ward (Reeord, p. 
22), Siminons (p. 25), Newcomb (Ree. p. 26), and the 
eXainiietion of Croodmnow (Ree... p. 25), bat only whether 
as a patter of law the discharge of the jury before verdict, 
abd avatnst the objection of the defendant, and under the 
circumstances in the record set forth ou the imotion of the 
District Attorney after said jury bad bech tapaneled and 
sworn, the case opened and withesses sworn and examined 
on thre prurt of the (rovernment, acted as a discharge of the 
defepdant below. 


And first. willa court of error review the decision of 
the trial Court, withdrawing a juror on a motion made by 
the Distriet Attorney? 


The right of the trial Court to discharge the jury before 


verdict is fo eNXIst hn cases of * extreme and absolute heces- 
sitv (People o. Goodwin, ts John, Is87), ** inevitable 
Necessity * (Mitehell a State, 4£ Onto, 383, 303), legal 
necessity ” (Nolan wv. State. 55 Ga... 521). ‘imperative 
necessity ” (MeCorkle v. State, 14 Ind., 40), only if *fsome 
Inevitable occurrence shall interpose and prevent the ren- 
dition of a verdict (U.S. 7 Shoemaker. 2 \leLean, 114), 
The diseretion of the Court in reference to sueha dis- 
charge is **a lool discretion, and to be exercised according 
to known rules” (MehWwee'’s case, 1 Batley, So. Car., 651; 
Mount +. State, 14 Ohio, s04#), “oa discretion to be used 
only under very extraordinary and striking circum. 
stances ” (2 Gall. O64). Such oa. discretion. cannot 
be absolute and irreviewable, for then there would be 
ho protection against its wildest abuse, and it is 
a rule in criminal proceedings that nothing be done within 
the discretion of the Court to the prejudice of the defend- 
ant U.S. o. Shoemaker, 2 McLean, 114), and in faet in al- 
most all of the cases cited below in tre:ting of “ jeopardy,” 
the very character of the discussion shows, even where it 
is not directly asserted, that the Court of error exercised 
the right to review the action of the Court below in dis: 
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charging the jury; see also U.S. v. Shoemaker supra, 
where it is said ‘tthe first trial might be considered an 
experiment to draw forth the evidence in the case and 
ascertain if it be insufticient whether, on another trial, it 
Init not be made strong enough to convict—nor could 
this right be safely exercised under the discretion,” ¢. ée., an 
unlimited discretion of the Court. What shall govern this 
discretions” And as to the position of the accused ‘ta 
right which depends on the will of the magistrate is no 
right at all” (O’Brien 7. Comm., # Bush (hy.), 333). 

The true rule is that the finding of the facts on which 
the discharge of the jury is based by the Court below is 
final, but the determination whether such facts constitute 
a case of necessity is a question of law and open to review 
When such facts appear upon the record. 


“Tf the Judge, having improperly discharged the 
nury, still refuses to let the prisoner go, but holds 
him for another trial, does an appeal le trom his 
discretion to a revising tribunal? The general doc- 
trine In other cases is that when a matter concerns 
the dispatch of business, and is of pure discretion, 
the steps of the trial are not subject to review—a 
loetrine, however, not strietly held in all the States. 
butaeclaim, under the Constitution, to be exempt 
from: a second jeopardy is not In reason within this 
lass of questions, though in some of the cases ob- 
servations oecur Indicating that the judges incon- 
Siderately assumed it to be. Moreover, we have the 
distinction that the tinding of a fact by the Judge is 

. While the decision of a question of law is open 
ew. Hence, it would seem that when the 
Court concurs with the jury in the conelusion that 


they cannet agree, and, therefore, discharges them, 
the propriety of the discharge, under the circum- 


stanees, cannot be reviewed ; but when the question 
of law arises Whether there Was a jeopardy or not, 
It may be re-examined on appeal, or writ of error, 
ora plen of former acquittal, according to the prac- 
tice of the tribunal and the nature of the case.” 

| Bishop Criminal Law, Sec. 1041. 
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Ned «. State, 7 Porter (Alabama), 186, 910. 

In the State v. Nelson, 26 Indiana, 366, the question 
arose Whether discharge of jurv when they cannot agree 
is a bar to another trial, and although the Supreme Court 
of Indiana held that in the case of the inability of the 
Jury to agree, such a discharge was not a bar, and al- 
though they could not adopt the interpretation of the 
constitutional expression as to twice in jeopardy which 
prohibited a retrial after the discharge of the jury 
except in cases of violent physical necessity, vet the Court 
says: *‘It does not follow that the defendant may not avail 
himself of any abuse of discretion by the judge in the dis- 
charging the jury without suflicient cause. The circum. 
stances may always be made matter of record, and unless 
a proper case is shown to justify the action of the Court 
the discharge will be held equivalent to a verdict in favor 
of defendant.” 


In the case of State 7. Bass, 82 No. Car., 570, it was 
held that in all crimes except capital, the presiding judge 
has the discretion to discharge a jury before verdict and 
that his action is not reviewable. But this case arose on 
discharge of jury for failure to agree, under which cir- 
cumstances the right is not denied. Besides, the facts 
did not appear of record and the decision amounts to but 
this, that when the facts do not appear of record it will be 
presumed that they were sufficient to warrant the Court 
in discharging the jury, for the case of State e. Wiseman, 
6S No. Car., 203, is therein cited and distinguished, and 
this last-mentioned case holds that while the findings of 
fact of the Court below are conclusive and not the subject 
of review, the judge’s decision upon the law arising upon 
the facts may be reviewed and reversed. 


The discretion of the Court in the discharge of a jury 
must be exercised upon evidence and the judgment on 
this must be shown in the record so as to render it open 
for review; otherwise the matter depends upon the arbi- 
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trary discretion of the judge (People agst. Cage, 43-Cal., 


323). 


‘It is not at all times within the discretion of the 
Court to stop the prosecution and still hold the ac- 
cused to answer to the same offense.” 

State uv. Calendine, 8 Lowa, 28s. 


** Discretion, when applied to a court of justice, means 
sound discretion guided by law. It must be governed by 
rule, not by humor. It must not be arbitrary, vague and 
fanciful, but legal and regular,” per Lord Mansfield, in 
Rex vu. Wilkes, 4 Burr., 2527, 2539, to be exercised not 
capriciously but on judicial grounds, per Jessel, J/. 2., tu 
re Taylor, 4 Ch. D., 160, and Lord Blackburn in Doherty 
v. Allman, 3 App. Ca., 725, ‘faccording to his discretion 
means according to the rules of reason and justice, not 
private opinion.”  Rooke’s Case, 5 Rep., 100a; Keighley’s 
Case, 10 Rep., 140d; Lee v. Bude, Ry. Law Reports, 6 C. 
P., 576; State v. Mckee, 1 Bailey (So. Car.), 651, 654. 
From all of which it appears that whether discretion is 
properly exercised or is abused is a question of law when 
the facts upon which it is based are given, and many of 
the cases in which it seems to be implied that the discharge 
of the jury before verdict is within the unreviewable dis- 
cretion of the trial Judge, are to be explained on the same 
ground on which formerly the reception or rejection of evi- 
dence was said to be in the diseretion of the judge, namely, 
because their were no bills of exception or other mode by 
which the facts found or evidence offered could appear on 
the record, and in such cases it was always presumed that 
the Court was warranted in deciding as it did. 


There are many cases in which the discharge of the jury 


before verdich is recognized as proper, e. g., inability to 
agree upon a verdict, Insanity or death of a juror, and 
some others which can be recognized by the distinction 
stated in U. S. v. Shoemaker, 2 McLean, 114, 117, 119. 
“In the former case,” ¢@ ¢@., when the discharge is proper 
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and will not act as a discharge of the accused, ‘‘ the trial 
cannot proceed, no legal verdict can be rendered and de 
fendant, alike with the government, must submit to the 
law of necessity, but the latter cases,” ¢. ¢., when the dis- 
charge will act as an aequittal of the accused, * are like 
the entry of a wolle prosqué and are imposed by no neces- 
sity, if may be a matter of discretion — founded upon 
no fixed principle or guided by no known rule or by a 
policy which may have for its object the oppression and 
conviction of the defendant.” 

And this Court speaks of a class of cases where the dis- 
charge of the jury before verdict does not prevent a second 
trial, and specifies where the jury cannot agree, or the 
verdict Is set aside on the motion of the accused, or the 
Indictment is found to deseribe no offense known to the 
law (Av parle Lange, IS Wall., 163, 178, ef seg.) 


The accused, on the discharge of a jury before verdict, 
unless some inevitable occurrence interposes and prevents 
its rendition, is entitled to his discharge and acquittal on 
the ground of the constitutional provision that no one 
shall be twice put in jeopardy for the same offense. 


This brings us to the question of what constitutes legal 
Jeopardy. 


The great majority of the authoritative text writers hold 
that when the jury, being full, issworn and added to the 
other branch of the Court, and all the preliminary things of 
record are ready for trial, the prisoner has reached the 
jeopardy, from the repetition of which our constitutional 
rule protects them (lL Bishop Crim. Law, Seetions Lond, 


Larger). 


Cooley qett (‘ornstitutironod Lritstions (ath hoclitteorny. 
praagra lh: 
“A person is i legal jeopardy when he is put 


upon trial before a court of Colmpetent Jurisdiction, 
upon indictment or mformation which is. sufticient 
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in form and substance to sustain a conviction, and a 
jury has been charged with his deliverance, Anda 
jury is said to be thus charged when they have been 
Hnpanelled and sworn. The defendant then be- 
comes entitled to a verdict, which shall constitute a 
bar to a new prosecution; and he cannot be de- 
prived of this bar by a wolle prosqui, entered by the 
prosecuting officer against his will, or by a dis- 
charge of the Jury and continuance of the cause.” 
And see also Bigelow on Estoppel (Sth Ed.), 
page So, 


And the same interpretation of legal jeopardy is sus 
tained by the great majority of judicial authorities. 


‘ Jeopardy attaches the moment the jury is sworn, 
and if the jury thereafter be discharged without a 
verdict where no legal grounds of dise hh: urge Isshown, 
the effect will be precisely the same as if a verdict 
of acquittal had been rendered.” * 
Mitchell v. State, 42 Ohio State, 383, 393, and . 
cases cited therein. 


To the same effect are the decisions in the following 
States: 

Nolan 7. State, 55 Ga.,. 524. | 
Lovett mm State, 80 Ga, 255, 256. 
State v. Calendine, 8 lowa, 28s. 
State v. ‘Katman, 59 lowa, 471. 
Josephine’s Case, 10 George (Miss.), 613. 
Teat 7. State, 53 Miss., 439. 
People v. Barrett, 2 Caines, 100, 304. 
King 7. People, 5 Hun, 207. 


Comm. us. Cook, 6S. & R. (Penn.), 577. ~f 
Comm. vs. Fitzpatrick, 121 Pa. St., 109. e 
Hilands vs. Commonwealth, 111 Pa. St. 

McCorkle v. State, 14 Ind., 40. 

Adams v. State, 99 Ind., 244. } 
Powell v. State, 17 Tex. App., 345. 
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* Respondent was in jeopardy as soon as first jury 
Wis sworn.” 
People v. Gardner, 62 Mich., 307, 301. 


‘Tf the attorney for the State after the introdue- 
tion of the testimony for the prosecution had, by 
leave of the Court, entered a wolle proseque, Is 
there any doubt but that it would have resulted in 
the prisoner's acquittal? And if so, must not the 
discharge of the jury by the Court, under like cir- 
cumstances, have the same effect? It certainly 
would ” (O’Brien us. Comin., 9 Bush (hyy.), 353). 

Comm. vw. Smith, 140 Mass., 7. 

Lee uv. The State, 26 Ark., 260. 

People uv. Cage, 48 Cal., 328. 

Ke parte Snyder, 29 Missouri App., 256. 

State «. Mckee, 1 Bailey (Soe. Car.), 651 
(1830). 

The last cited case contends that taking the decisions of 
the United States Supreme Court with those of New York 
and England, and of that State (South Carolina), a jury 
after they are charged can be discharged and the prisoner 
tried a second time for the following causes only: — Ist, 
Consent of prisoner; 2d, Hlness of one of the jurors, the 
prisoner or the Court; 3d, Absence of one of the jurymen; 
4th, The impossibility of their agreeing upon a verdict. 


Andin the language of the Court in Nolan vw. State, 55 
Ga., 521, to say that jeopardy does not besin until after 
verdict, is like saving that man ina battle is not in danger 
until he is struck. 


And the constitutional provision as to Jeopardy ts practi- 
cally and wisely by an equitable interpretation applied by 
the courts to all) indictable offenses Including misde- 
meanors, ev parle Lange, IS Wall., 163, 160, and following: 
| Bishop Crim. Law, Section, 90, 991; 1 Chitty Crim. 
Law, 452, 462. 


We think the language of the cases can be reconciled, 
including even those where it is held that jeopardy does 
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not begin until after a verdict. fhoreven without the con- 


stitutional provision the accused should be protected from: 


an unwarranted discharge of the jury; while all the cases 
recognize certain circtunstances tinder which the discharge 
before verdict is properly allowed. ‘The practical ditfer 
ence, therefore, between the two rules as to whether 
jeopardy begins before ov after verdict is that under the 
first the State should show some legal necessity or consent 
of the accused to the discharge, while under the second 
the accused must show previous verdict or bring himself 
under exception by showing an illegal discharge of the 


jury. 


In the case at bar the withdrawal of a juror was on the 
motion of the District Attorney (Ree., p. 1), and was of 
the nature of an attempt to obtain ao new trial on 
the part of the Government which could not have been 
procured by a direct motion therefor or after an 
entry of a nolle proseque, The Court below did not 
find the faet from the conflicting aflidavits cited 
above as to whether or not the juror Goodnow 
had sworn falsely on his voer dvre and was acquainted 
with accused and so did not base its decision on such 
fact, but only that the knowledge of the statement 
made by Ward (Record, p. 22) was conveyed to the 
jury by the publication of the letter (Reeord, p. 15). of 
the defendant’s counsel and that such a publication 
under the peculiar circumstances (which circumstances 
are all of record) aiforded a sufficient ground for dis- 
charging the jury (see decision on motion to discharge 
jury, Record, pp. 29, 80). That a jury can be dis. 
charged for such a cause finds no support from the de- 
cisions or text writers. Only when the retention of the 
existing jury might prejudice the accused and afford 
ground for a motion for a new trial on his behalf would 
a discharge under such circumstances be allowable; but 


the reading by the members of a jury of newspaper 


comments and eriticisms upon the conduct of a trial, 
or upon any of the parties or integral parts of the 
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Court, now that we allow the jury freely to separate 
during the trial, has long since ceased -to be a reason 
why a new trial should be granted the accused. With 
how much less reason should it be allowed to furnish 
In an indirect way and by a motion to discharge the 
jury, grounds for granting a new trial to the State? 
The * trial by newspaper,” especially in every important 
case, progresses day after day during the continuance 
of the legal trial, and it is marked by prejudice, passion, 
and, at least, by the absence of the safeguards that the 
law considers so essential to the protection of the rights 
of the accused, often with violence, and directs attacks 
upon him. But no motion for a new trial ts granted 
for such a cause. The only remedy, if any, is an action 
for contempt against the print. or its author. 

United States 7. Reid, 12 Howett, oCt. 

State v. Jackson, 2+ Pacific Rep., 215. 

Besides, the accused in this case had waived any right 
to move for a new trial on the ground of what had taken 
place in respect. to the jury by declaring himself satisfied 
with that jury and by objecting to its discharge. 
Even where there is a cause of challenge existing against 

a juror and not discovered until after the trial has begun, 
there is no ground for a new trial, unless the defendant is 
prejudiced thereby. 

State 7. Williams, 14 W. Va., Soi. 

State v. Davis, 80 No. Car., 412. 

Cannon 7. State, 57 Miss., 147. 


The former decisions of this Court and of the Federal 
courts are not averse to our contention. 

The question arose in U.S. v. Perez, 9 Wheaton, on the 
right to discharge a jury when they are unable to agree 
upon a verdict, but almost all the cases recognize this asa 
suflicient reason, and as a necessary exception to the rule; 
all else in that case was obiler dicta and not controlling; 
besides, it cannot be said that the Court therein refused to 
review the action of the trial Court. 


Is 


In U.S. vs. Haskell, 4 Wash. C. C., 402, the decision a 


was only against the form in which the question was pre- 
sented to the Court, for it is stated therein, ** by reprobat- 
ing this plea we do not deny to a prisoner the opportunity 
to avail himself of the improper discharge of the jury as 
equivalent to an acquittal.” 


In U.S. vs. Morris, 1 Cur., 23, the decision turned upon 
the fact that the Circuit Court had no power to review the 
judicial determination of the trial Judge, under the guise 
of passing upon the special plea of former jeopardy, 
that the trial Court had jurisdiction, and that there could 
be no judicial inspection behind the judgment of such a 
Court save by appellate power, which power the Supreme 
Court of the United States mow Las: and it also has be- 
fore it, What could not have been had in many of the 
cases cited, a record which includes a bill of exceptions. 

See also 

U. S. vw. Shoemaker, 2 McLean, 114. 

Kelly v. U. S., 27 Fed. Rep., 616. 

kv parte Ulrich, 42 Fed. Rep., 587, 
in Which last case the accused was discharged because of 
the discharge of the jury before verdict, even though the 
Court in its opliion states that the Constitution of Missouri 
provides ** — the Court may in its discretion discharge 
the jury.” 


In ew parte Bigelow, 118 U. S., one phase of the same 
question was upon the record, but this Court held) it had 
no jurisdiction on other grounds and as it distinetly said, 
Without intimating any opinion whether the Court below 
rightly held as to the effect of the discharge of the tirsi 
jury therein. 


U.S. ov. Watson, > Benedict, 1: 

Motion was made on minutes of Court to discharge de 
fendant on ground that discharge of jury before verdict 
was equivalent in law to an acquittal of the defendant on 
a trialof the indictment. Blatehford, J.. said: ‘ When 
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the trialof an indictment has been commenced by the 
swearing of the jury the defendant is in their charge and 
is entitled to a verdict of acquittal if the case on the part : 
of the prosecution is for any reason, nol made out against 
hiin, unless he consents to the discharging of the jury 
Without giving a verdict or unless there ts such a legal ne- 
cessity for discharging them as would, if spread on the 
record, enable a court of error to say that the discharge 


Was proper.” 


As to the English decisions it is enough to say that they 
are of no authority with us, except so far as they may 
help to show what was the common law in the State of 
New York (in the Southern District of which State olain- 
Lif in error was tried), in the year L780, assuming that the 
decision In U.S. e. Reid, l2 Tlow., 361, as to certain parts 
of the procedure in criminal cases, can be of help to us 
here, in Pennsvivania the authority of English decis- 
tons, downto July, 1776, is allowed, and In commenting 
on this Tilghman, ./., in Comm. e. Cook, 6 SS. & Rey O77, 
says: *S bam not aware of any established principle of Eng- 
lish law at that day by which the Court could discharge a 
jury merely because they could not agree,” « forlioré not 
for any less cause. We think the same statement could 
be made as to the English decisions down to L7s0, nor can 
we, prior to this latter date, find any principle in the New 
York practice and procedure that modilies the then exist 


Ing Knelish rule. 


The discussion above set forth applies in large part also 
to the error assigned for not permitting the plea of former 
Jeopardy to be filed when offered before the lapanehng of 
the second jury. 

The plea of former jeopardy may be interposed even 
after the jury have been impaneled, and a plea of not 
vuilty entered, and it is error to strike it oul on ground 
that it was filed too late after plea of not guilty entered. 

Pizano v. State, 20 Tex. App., 139. 
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The language used by the Court below to the jury on 
their coming in and asking to be discharged (Rec., p. 60) is 
error for which the judgment herein should be reversed. 


It is not denied that in the Federal courts the trial Judge 
in submitting a case to the jury may express his opinion 
upon the facts. 

But it will be found from an examination of the au- 
thorities that the tendency is to confine the right of the 
Court in this respect within well-detined limits, and that in 
criminal cases especially such an expression of opinion 
must be closely coupled with words giving the jury to 
understand that they are not to be bound by it, but that 
the determination of all matters of fact was within their 
province alone. 


The Federal Judge ‘‘may sum up the facts to the 
jury, as the English judges are in the habit of doing, 
and submit them to the judgment of the jury, to- 
gether with proper instructions as to the inferences 
of law deducible therefrom; but he should, in all 
cases, luke care to separate the law from the facts, 
and to leave the latter, in unequivocal terms, to the 
judgment of the jury as their true and peculiar 
province.” 

2 Thompson on Trials, Sec. 2293. 
McLanahan v. Universal Ins. Co., 1 Pet., 17, 
[S2. 


“The Circuit Judge also erred in pointing out 
particular testimony and instructing the jury if they 
believed it ‘that it was pretty strong evidence,” and 
‘very strong evidence in favor of the guilt of the 
aecused.” And with reference to some of the evi- 
dence, that ‘it is evidence, at least, that [ should 
not fail to act upon if | wason the jury.’ ” 

People «. Gastro, 75 Mich., 127. 
In regard to this error, the Court says (bottom of page 


132): 


“While we have held that a Circuit Judge may 
express his opinion upon the weight to be given to 
certain testimony, where he, at the same time, fully 
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instructs the jury that they ave the exclusive judges 
of the weight of the testimony, vet the tenor of our 
decisions is to the effect that it is not a practice that 
should be generally indulged in, and many cases 
have been reversed upon this ground.” 
Citing 

Pettit v. Sherer, 17 Mich., 4s. 

Knowles . People, li lel. fis 

Walsh oe. Ware, 32 /d., 77. 

Blackwood vw. Burns, /d.. 10d. 

Richards ve. Faller, 38 /d/., 653. 

Hall ev. People, 380 Ud. 717. 

Beurmann @. Van Buren, 44 Jd., 406. 

People uv’. Lyons, 49 Jl., 7S. 


‘A Court may not only present the facts proved, 
in their charge to the jury, but give their opinion 
as to those facts, for the consideration of the jury. 
But, as the Jurors are the triers of facts, such an 
expression of opinion by the Court should be so 
granted as to leave the jury free in the exercise of 
their own judgments. They should be made dis- 
tinctly to understand that the tastruction was not 
viven as a point of law, by which they were to be 
governed, but as a mere opinion as to the facts, 
and to which they should give no more weight 
than it was entitled to.” 

Tracy vs. Swartwout, 10 Pet., se, 96. 


The language used by the Trial Judge herein was vir 
tually not an expression of opinion but a direction in 
point of law. See the precedent in Money ¢. Leach, 3 Burr, 
1742, 1750: *f And the said Chief Justice did) then and 
there declare and deliver his opinion to the jury, that the 
sitid several matters so produced and proved on the part of 
the defendants were not, upon the whole case, suflicient 
to bar the action and, with that opinion, left the same to 
the said jury.” This was made one of the grounds of 
error, and it was never doubted that the Opiion of the 
Chief Justice as above stated was taken and received as a 
direction in point of law. 

And Chancellor Kent held that the charge ** that the 


several miatters eivel i evidence om the poor ol the 


plaintiffs were, in his opinion, conclusive evidence of, 
&e.,” was more than an expression of opinion which it \ 
was proper for the Court to give, but a positive direction 


in point of law, and that the judgment should be reversed ' 

therefor; and cites and enlarges on the case from 3 Burr., A 

SUPP, > 
New York Firemen Tus. Co. +. Walden, 12 2 


John... 513, 517 ef SCY, and cited In Tracy uv’, 
Swartwout, swpra., 

MeLanahan efad. ov. Universal lus. Co.,1 Pet., 
170, Tse. 


lho acriminal case the Court eannot direct a verdict of 
vulty, even where the facts are admitted beyond dispute, 
and the question of cuilf or innocence depends wholly 
Upon a question of law, which the Court must determine. 
United States os. Taylor, tl led. Rep., 470. -\ 


ln Section 22ST, page i63s, of 2d Thompson on Trials, 
after reviewing the effect of the statutes of the States 
upon the right of the Court to comment upon the evidence 
Ina criminal case, the author says: 


* But under avy theory of the relative province of 
court and jury, where there are questions of fact for 
the determination of the jury, ¢/ 7s error, even in 

those jurisdictions, where the Court is allowed to 
sum up the evidence, to give acharge which evriually 
decides questions of fact and withdraws them from 
the consideration of the jury.” 
Citing | 
Ranney eo. Barlow, 112 U.S., 207. 
Adams «7. Roberts, 2 How., 456. 
Rees vw. Beck, 24 Alabama, 651. 
Garub a. Nichols, 36 Hs... 
Chappelle vw. Allen, 38 Missouri, 220, 


The Court should not instruct upon the sufficiency of 
the evidence, and an instruction from the Court in a 
criminal prosecution that the evidence will justify con- 


viction is erroneous. The question of sufficiency is to be 


decided by the jury. 
U.S. «. Fenwick, 5 Cranch C. C., S62. 
Chesapeake & Ohio Canal Co. wv. Knapp, 9 
Peters, 541, Sts. 


In 2 Thompson on Trials, Sec. 2294, page 1645, note 2, 
the author savs: 


‘But it is laid down that in such cases (7. e., 
where the Court gives his opinion upon the facts) 
the Judge must accompany such commentaries with 
explicit instructions that it is the duty of the jury, 
notwithstanding, to consider the evidence and de- 
cide as they think the truth requires.” 

Citing 
Gardiner 7 Pickett, 1!) Wendell, 186, 
Alice v. Leonard, 58 New York, 288-292. 


“To be free from the legal objection, it must be 
advisory merely, and must not be put in the form 
of a direction as a matter of law.” 

Citing 
Alice v. Leonard (supra). 
People o Rathbun, 21 Wendell, 509. 


Even if the construction inca criminal case is ambig- 
lous, so that conclusions clearly prejudicial to the defend 
ant may be drawn therefrom by the Jury, it is erroneous. 

People v. Maxwell, 24 Cal., 1. 


It cannot even be claimed that the expressions used by 
the Court and assigned as error herem, viz: “ST eannot 
understand the failure to agree arises from any difference 
of opinion based tpon the insuffictoney of the evidence in 
this case. Wherever, in the opinion of the Court, the tes 
Limony is convinemny, it is the duty of the Court to hold 
the jury together ” (Reeord, p. 60) are ambiguous, and may 
mean that the evidence is mnsuflicient fer convie- 
tion, or that the testimony ts convincing that the de- 
fendant is not guilty, for then it would have 
been the lity of the (Court to have directed 
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Iu the Supreme Court of the United States, 


OcroBER TERM, 1891. 


JAMES A. SIMMONS, PLAINTIFF 
py RL No. 1296. 
v8. 
THE UNITED STATES. 


ERROR TO THE CIRCUIT COURT FOR THE SOUTHERN 
DISTRICT OF NEW YORK. 


BRIEF FOR DEFENDANT IN ERROR. 


W. H. H. MILter, 
Attorney-General. 


Iu the Supreme Court of the lnited States, 


Ocroner Ter, 1891. 


JAMES A, SIMMONS, PLAINTIFF | 
in error, “No, 1996 
rs. ‘ogc sth ercateets 


THe UNITED STrATes. | 


BRIEF FOR DEFENDANT IN ERROR, 


Plaintiff in error was indicted in the cireuit court for 
the southern district of New York, under section 5209, 
Revised Statutes, for aiding and abetting one Claassen 
in embezzling and misapplving the funds of the Sixth 
National Bank of New York. He was arraigned, 
pleaded not guilty in January, 1891, was brought upon 
trial before ajury, witnesses sworn and examined, and the 
case proceeded until the 9th day of February. On that 
day evidence was brought to the attention of the court 
and of the district attorney tending to show that one of 
the jurors who had testified on his roir dire that he had 
no acquaintance with the defendant, in so testifving, had 
not stated the truth, but that, some years before, he and 
the defendant had oeceupied adjoining rooms and had re- 
lations of «a more or less intimate acquaintance, 
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These facts becoming public and appearing in the pub- 

lic prints, and the court, being satisfied that he had not an 

impartial jury, on the motion of the district attorney, 

discharged the jury, the defendant objecting and except- 

ing. Thereupon the defendant moved the court for an 

acquittal, which was denied, and the case was reset for 

trial on the 12th day of February, 1891. On that day 

defendant moved the court for permission to file a plea in 

bar, setting forth the foregoing facts as being a “ former 

jeopardy.” This motion was denied. The trial pro: 

cecded and on the Tith day of March resulted in a ver- 

dict of guilty and on the 26th of June a sentence of 

Imprisonment for a period of six vears in the Erie 

County penitentiary, In the specification of errors, com- 

mencine On puge > of the brief for platy in error, 

several alleged errors are set forth, but only two of these 

are argued in the brief, and none others, therefore, are 
noticed, 


First, the action of the court in refusing to discharge 
the prisoner as having been once in jeopardy and in pur- 
suance of such refusal retrying him, 

Second, that fhe court erred in its Instruction to the 
jury, in that it is claimed the court usurped the functions 
of the jury in commenting upon the facts. 


As to the first question, namely, that arising out of the 
alleged former jeopardy, it seems to me there are two 
complete answers, 


(er) At the time the proceedings vere lized il the first 
trial no appeal or writ of error was allowable by statute 
from the ereurt Court. The action of the erreuit judge in 
the premises was final and conclusive. “Phe subsequent 
vTViny ofa writ of error, by the aet of Marel » - Sol, 
providing for ith chyope Hate Court, can thot retrexiet so as to 
VIVE le this eourt mm res ory power Over the proceedings 
of the elrenit court prior to that date, ‘This ense ts bie re 
because the second trink, verdiet, and judgement were sub- 
sequent to the aet of Marvel 3. but this court ean only re- 
vise the proceedings ~ubsequent to that aate, Ay other 


revision woulkdl necessarily be eollateral. In short. what 


transpired on the first trial ean be reviewed in his eourt 


only ils it could be reviewed oh a writ of habeus COPptUs, 
and that brings the ease exactly within the deetsion tn 
kev parte Bigelow (113 U.S. R. 328). There, as will 
he remembered, the petitioner was in court, under fourteen 
separate indictments for embezzlement, in’ the supreme 
court of the District of Columbia. The court made an 
order consolidating the indictments and the detendant was 
placed upon trial under a plea of not guilty upon all of 
said indietments, Atter the trial had progressed for some 
time the court concluded that the trial ought to be upon 
the indietments separately and discharged the jury. There- 
upon the defendant demanded a judgment of acquittal, 
which was refused. He was placed upon trial, under one of 
the indictments, convieted, and sentenced, and filed his 
petition fora writ of habeas corpus. Tt was held by thi- 
court that the supreme court of the District, having juris- 
diction of the person and the subjeet Inatter, its action it 


the premises was not reviewable. It is not seen how a 
different ruling can be applied to the case at bar. 

(6) But if the statute giving a writ of error antedated 
this first trial, the conclusion would not be different. The 
action of the court in discharging the jury was the exer- 
cise of a discretion, which, according to the decisions of 
this court, the eireuit courts, and the English courts, is not 
reviewable. It is conceded in the brief for plaintiff in 
error, and is the settled law that for certain causes a jury 
may be discharged without the discharge operating as an 
acquittal of the prisoner. What these causes are, which 
ave generally classified under the head of “ necessity,” 
must of course, vary with the cases. This being so, it 
is of course, necessary for the court, in order to make 
the order discharging the jury, to find the existence of 
fucts necessitating such discharge. Indeed, the discharge 


implies the existence of the facts. Nothing is better 


settled than that, when a court of general jurisdiction 
performs an act whose legality requires the finding of 
the existence of certain facts, it will be conclusively pre- 
sumed that these facts were found. See Grignon v. 
Astor (2. Howard, 339). But if the existence of such 
facts may be brought in review in an appeal upon another 
trial, then the issue so raised may be submitted to a jury, 
and we have an anomaly of impaneling a jury to review 
the action of the court in the exercise of a discretion, 
But it is hardly worth while to elaborate this argument. 
The whole subject has been discussed with characteristic 
ability by Mr. Justice Curtis, of this court, in a case of 
precisely the same character as the one now under consid- 
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eration. (United States v. Morris, 1 Curtis, 25.) The 
discussion upon this particular question commences on 
page 33. 

A like discussion resulting in the same conclusion may 
be found in Windsor v. The Queen (Law Reps., Ist Q. 
B., 289). In both of these cases, also, in addition to 
holding that the action of the court in discharging the 
jury is not reviewable, it is also held that such action does 
not operate as an acquittal. Inthe English case, the jury 
was discharged after the case had been committed to the 
jury and they had been in deliberation for five hours for 
the reason that the case could not be concluded before 
Sunday. The case was very fully discussed, several of 
the judges giving opinions resulting unanimously in the 
conclusion before stated. 

In the United States v. Perez (9 Wheaton, 579), which 


was a capital case, the jury were discharged because of 


inability to agree, and an acquittal was claimed. The 
court SUVS: 
We think that in all cases of this nature the law 


has invested courts of justice with the authority to 
discharge a jury from giving any verdict, whenever, 
in their opinion, taking all the circumstances into 
consideration, there is 2 manifest necessity for the 
act, or the ends of public justice would otherwise be 
defeated. They are to exercise «a sound discretion on 
the subject ; and it is impossible to define all the cir- 
cumstances which would render it proper to inter- 
fere. To be sure, the power ought to be used with 
the greatest caution, under urgent circumstances, and 
for very plain and obvieus causes; and, in capital 
cases especially, courts should be extremely careful 
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how they interfere with any of the chances of life, 
favor of the prisoner. But, after all, thev have the 
right to order the discharge ; and the security which 
the public have for the taithtal, sound, and conscien- 
tious exercise of this diserction, rests, in’ this, as in 
other cases, Upon the respoust bility of the judges, 
under their oaths of office, 

In the lLnited Sfotles 7. ( wolidge }- (iallison’s Reps., 
563), a witness declining to be sworn, the Governument’s 
ease was liable to fail, and the jury was discharged on the 
motion of the district attorney. The detendant objected, 
and Mr, Justiee Story held that the discharge was proper 


and bad not operated as an aequittal, His opinion was as 


follows: 


The question is simply this. A) party is on trial 
before a jury, and a circumstance occurs which will 
oceasion a total failure of justice if the trial proceeds ; 
have the court, in such an emergency, power to with- 
draw a juror’ It has been stated from the bar that 
in capital eases the court have net this power; but in 
acase in Foster's Crown Law, and in several other 

ases, it has been held that they have. In misde- 
meanors there is certainly a large discretion, and until 
the eases just mentioned capit: al trials were gene rally 
supposed to be exee pted, It is now held that the 
diserction exists in all cases, but is to be exercised 
only in very extraordinary and striking cireum- 
stances. Were it otherwise, the most unreasonable 
CONSCUTCNCes would follow, Suppose that in the course 
of the trial the accused should be reduced to such a 
situation as to be totally incapable of vindicating 
himself, shall the trial proceed and he be condemned ? 
Suppose a juryman taken suddenly illand incapable of 
attending to the cause, shall the prisoner be acquitted ? 
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Suppose that this were a capital ease, and that, in the 
course of the investigation, it had clearly appeared that 
on Lee’s testimony depended a conviction or an ae- 
quittal, would it be reasonable that the cause should 
proceed? Lee may, perhaps, during the term, be 
willing to testifv. Under these cireumstances, [am 
of opinion that the Government is not bound to pro- 
ceed, but that the case be suspended until the close of 
the term, that we may see whether the -vitness will not 
consent to an examination.—Davis, J., coneurred, 


In United States v. Llaskell (4 Washington) Mr. Justice 
Washington allowed a jury to be discharged because one 
of the jurors had become insane. Upon a very full consid- 
eration he held that upon another trial a plea of the former 
jeopardy was not admissable; that the discharge was right, 
and that the question of the propriety of the discharge 
was In the discretion of the court. See also United States 
v. Shoemaker (2 MeLean, 114), and United States vy. 
Gibert (2 Sumner, 19). 

A like conelusion was reached, upon great considera- 
tion, by a unanimous court, In the case of the Queen v. 
Charlesworth (1 Best & Smith, 460), In this case also the 
jury was discharged because of the refusal of a witness to 
testify and it was held that the discharge was authorized 
by Jaw and had not operated as an acquittal of the pris- 
oner, 

We thus have the opinion of the court of Queen’s Bench 
in England, decisions by Mr. Justice Washington, Mr. 
Justice Story, Mr. Justice MeLean, Mr. Justice Curtis, 
of this court at eireuit, and the decision by this court, all 
holding that the discharge of a jury lies in the diseretion 
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of the court, and in two or three of the cases, on great 
consideration, further holding that such exercise of dis- 
cretion is not reviewable, either directly or collaterally. 

Nor do the cases cited for the plaintiff m error establish 
a different doctrine. In People v. Goodwin (18 Johnson, 
205), quoting Mr. Chanceller Kent, in the case of the 
People v. Oleott (2 Johns. cases, 301), Chiet Justice 
Spencer says : 

All the authorities admit that when any juror be- 
comes mentally disabled by sickness or intoxication 
it is proper to discharge the jury; and whether the 
mental inability be produced by sickness, fatigue, or 
incurable prejudice, the application of the principle 
must be the same. * * Every question of 
this kind must rest with the court, under all the par- 
ticular or peculiar circumstances of the case ; there 
is no alternative; cither the court must determine 
when it is requisite to discharge, cr the rule must be 
inflexible that after the jury are once sworn no other 
jury can, in any court, be sworn and charged in the 
same cause. The moment eases of necessity are ad- 
mitted to form exceptions, that moment a door is 
opened to the discretion of the court to judge of that 
necessity and to determine what combination of cir- 
cumstances will create one. 

In Nolan vy. Georgia (55 Georgia Reps., 521), after 
trial the verdict was received in the absence of the pris- 
oner, he being in jail. This verdict was on his applica- 
tion set aside and it was held that it was a case of once in 
jeopardy, The court in this case says, speaking of the 
necessity of discharging the jury, “ what amounts to such 
legal necesssity as will justify the discharge of a jury 
without a verdict, is a subject on which courts have 
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widely differed ” (citing numerous cases from Indiana, and 
acase from Arkansas and two from Ohio). “ The tendency 
of late has been to lower the standard so as to compre- 
hend moral as well as physical necessity, and in the region 
of the moral, to be content with very moderate tests. See 
the cases cited in the syllabus. Mistrial, from inability 
of the jury to agree, is clearly within the principle. So, 
too, is the case of voluntary absence by the prisoner when 
he ought to be present.” It is then stated, however, that 
none of the cases, nor does the principle in that opinion 
of the court, include the reception of the verdict in the 
involuntary absence of the prisoner. 

In Dobbins vy. State (14 Ohio, 493), the court decided 
that after a reasonable allowance of time for the jury to 


agree to a verdict, it was proper to discharge the jury, 
and that such trial should not be pleaded in bar of a sub- 
sequent trial. In considering the general principle by 


which they arrived at this conclusion the court makes use 
of the following expression : 


There is probably now no country in the world, 
where the jury trial is employed, that the State ac- 
knowledges its inability to punish crime because in- 
superable obstacles have intervened to preventa result 
upon the first attempt ata trial. On the other hand, 
it is perfectly well settled that where the State inter- 
venes, Without such necessity, and prevents a verdict, 
the aceused can not be subjected to a further trial 
consistently with the Constitutional guaranty that he 
shall not “ be twice put in jeopardy for the same 
offense.” It is the right of the State, and one of the 
most solemn and responsible of its duties, to punish 
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crime ; and it is the absolute right of aayvone accusea 
of crime to demand ‘a speedy public trial by an 
impartial jury,” and a verdict, declaring his guilt 
or Innocence, according to the due course of law. 
The one is indispensably necessary to the safety of 
the community and the preservation of peace and 
order, and the other for the protection of the inno- 
cent, and to prevent the oppression which might 
otherwise be practiced by those having charge of 
State prosecutions, The proble m has always been 
to serve intact both of these lniport ant rights. 

* Ifa verdiet can not be obtained upon one 
wry another may be lawfully had, and the unavoid- 
able delay which ensues is the fault of no one. 

Tn the same case, speaking of the fact that the necessity 
need not be shown in evidence, but that the court will 
take cognizance of the fact, the court says . 

If a juror or the accused were to fall ina pit, it 
would not need a witness to inform the court of the 
fact, nor to justify an order arresting the trial and 
discharging the jury. 

In Watkins v. The Stete (GO Georgia, 601) it is held 
that it was no crror to discharge a jury after they had 
been sworn, where it was discovered that two of the jurors 
had been members of the grand jury which had found the 
indictment, and that such discharge did) not operate as an 
acquittal of the defendant. 

So in the State v. Tutman (59 Towa, 471), all the evi- 
dence being in, the judge on receiving a telegram of the 
serious illness of lis wite adjourned court until the fol- 
lowing Friday, and on that day his wife being still ill, he 
adjourned until the next term, his wife dying. Held by 
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the Supreme Court that the defendant hid mot been in 
jeopardy and might be retried. 

These cases from the State courts are cither cases cited 
by the plaintiff in error or from the same State from 
which their citations are made, and thev all go to show 
the correctness of our contention, that the propriety of 
the discharge of the jury is for the court, and that the 
necessity may be moral as well as physical. 

In the case of the State v. MeKee (1 Bailey 8. C., 651), 
McKee was indicted for the murder of a slave. The jury 
was impaneled, evidence given, and the jury charged, 
and the argument in’ process, when it appeared that the 
foreman of the jurv had stated that he would not convict 
any white man for the murder of a slave. The prosecu- 
tor for the State then entered a nolle pros., and the jury 
was discharged. At a subsequent day of the term, the 
ease came up on a motion to discharge the prisoner on the 
ground that the nolle pros. amounted to an acquittal. 
The judge inclined to the opinion that it did, but sent the 
case up to the court of appeals for a more authoritative 
opinion. The court decided there that at that stage of 
the proceedings the prisoner was in jeopardy and that the 
entry of a nolle pros, operated as an acquittal, 

In my opinion this case and the Cook case from Penn- 
sylvania, both cited by counsel for plaintiff in’ error, 
are exceptions to and contrary to the current of authority 


in the State courts. 


The next point made is on the language used by the 
court to the jury when they came in and asked to be dis- 


charged. That language is as tollows: 


This case has vecupled ul long time, It is a case of 
importance, and the discharge of the jury at this 
time would involve another trial. It seems to me 
that that should not be had unless ina ease of neces- 
ity. | see in this case no such necessity. I can not 
understand that the tatlure to upyree irises from any clif- 
ference of opinion based upon the insufficiency of the 
evidence in this case. Wherever, in the opinion of 
the court, the testimony is convincing, it is the duty 
of the court to hold) the jury together, Therefore I 
must decline your request to be discharged, I shall 
be unable to remain in this building during the day, 
having to hold court elsewhere, but I will direct that 
word be sent to me When you do aderee, and whenever 
you agree send me word by a messenger, and I will 
be present to receive your verdict. Follow the 
ofhicer, 


The objection made is that in this language the court 
assumed that the evidence was sufficient to convict, and 
thereby usurped the funetions of the jury. What was 
there said by the court must be taken In connection with 
the instructions given by the court when the case was 
first submitted to their consideration, A careful exami- 
nation of that charge, extending from page 47 to 45%, 
inclusive, will impress the court with its ability and fair- 
ness. Inthe beginning the court says: 


I have the rivht, under the laws of the United 
States, to vIVe vou my opinion oll questions of fact, 
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but I retrain trom doing so, because I am well satis- 
tied of vour capacity to understand what has been 
testified to in all these days that we have been here 
engaged. I shall contine myself to stating te vou 
the law by which vou are bound, simply calling vour 
attention to the questions of tact, whieh ave to be 
decided bij you; for, (ix You now, juries decide pete xtious 
of fact, and not the court, 


Nothing could be more clear as a statement of the ex- 
elusive function of the jury in dealing with the question 
of fuet than this, and the learned judge seduously adhered 
to the purpose so declared throughout his entire charge. 
Se clear is this that on price OY the leading counsel for the 
prisoner states: [ think vour honor has charged substan- 
tially our requests, Thevare quite voluminous, and it may 
be you have not charged them all.” It thus appears that, 
listening to the original ecnarge, the attorneys caught noth- 
ing worthy of exception. An exeeption is, however, 
taken on the same page to the alleged failure to give the 
twelfth, twenty-eighth, and thirty-first requests, but I do 
not find those req tests anywhere set out in the transcript, 
and therefore infer that such exceptions are not relied on 
here. The sole question, then, remains whether the re- 
marks by the court to the jury when they were brought 
in on the Lith of March were unauthorized. The judge 
expresses no opinion as to what the decision ought to be. 
He simply expresses an inability to understand that the 
failure to agree results froma difference of opinion as to 
the insuflicieney of the evidence, and that wherever in the 


opinion of the court the evidence is convincing it is his 


duty ti hold the jury towether, It does net tpprear how 
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long the jury had been out. On page 59 it does appear 
that they came in for further instructions at 10:50 p.m. 
of the 10th, but at what time they went out originally 
does not appear, Since their last instruetion they had been 
out a little over twelve hours, 

It was certainly no abuse of discretion by the court to 
hold the jury together, and to have held them together 
without peaking the few seutences complained of would 
have implied evervthing embraced in those two sentences, 
namely, that inthe opinion ofthe court it was a case where, 
upon the evidence, a verdict should be found, whether for 


the Government »; the defendant would hot then have 


appeared, nor does it from the language used. In view of 


the clearness with which the judge had impressed upon 
the jury that it was their exclusive funetion to find the 
facts, and especially in view of the fact that he had care- 
fully avoided expressing any opinion, or using any ex- 
pression indicating whieh way, in his view, the verdict 
should be, what is here said was in no degree erroneous 
or prejudical to detendant. But if it were conceded that 
this was an expression of opinion by the court as to the 
evidence it would not be error. 
In Transportation Line vy. Hope (95 U.S., 302), this 
COUrT Says : 
An expression of an opinion simply by the judge 
upon a question of fact is not ground of error, 
So in Games vy. Stiles (14 Peters, 526), Mr. Justice 
MeLean, speaking tor the court, says : 
The principle is well established that a court may 
vive their opinion on the evidence to the jury, being 
eareful to distinguish between matters of law and 
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matters of opinion in regard to the facts. When a 
matter of law is given by the court to the jury it should 
be considered as conclusive, but a mere matter of 
opinion as to the frets will only have such influence 
on the jury as they may think it is entitled to, 


Soin Jnserenee fompuny N. Prodel (95 UL S., 252), 
on page 238, Mr. Justice Bradley, speaking tor the court, 

SUVs : 
L, The weight of the evidence is for them (the jury ), 
and not forthe judge, to pass upen., The judge may 
express his opinion on the subject and incases where 
the jury ure likely to be inilacneéed ly their pre]- 
| udices it is well for him to do so, but it is entirely 
in his discretion. Drakely rv. Gregg, & Wall, 242; 
Lliekiman . Jones, ‘) i. 1{0¢ : Barn yr, Schincider, 


i/,, 248. and numerous other cases. 


ee 


It Is confidently <ubmitted that in this Cuse the eourt lid 
not everstep the bounds of the lines of his duty in the 


premises. 


W. HH. He. Minirer, 
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CHARLES MCELVAINE VS. AUGUSTUS A. BRUSH, AGENT, ETC. 1 


1 To the judges of the circuit court of the United States for 
the southern district of New York : 

The petition of Charles McElvaine, by A. C. Astarita, his attor- 
ney, respectfully shows unto your honors that he is unlawfully im- 
prisoned and restrained of his liberty, contrary to law and in vio- 
lation of the Constitution of the United States and of the statutes 
of the United States, by Augustus A. Brush, agent and warden of 
the State prison at Sing Sing, in the southern district of New York. 

The facts concerning the detention of your petitioner and the 
claim or authority under and by virtue of which he is so detained 
are as follows: 

Your petitioner was convicted in the court of sessions, Kings 
county and State of New York, on or about the 25th day of Sep- 
tember, 1890, of the erime of murder, and on the Ist day of Octo- 
ber, 1890, was sentenced to death. 

And, as your petitioner is informed and believes and as will 
appear by the record herein, your petitioner was again, on or about 
the Gth day of March, 1891, sentenced to death, which sentence 1s 
to be carried into effect, unless stayed, on or in the week commencing 
April 20th, 1891. 

That the second sentence passed upon your petitioner was In vio- 

lation of the Constitution and laws of the State of New 
2 York and of the United States, the court having no right or 

authority, according to law, to sentence your petitioner the 
second time, as deponent believes. 

Your petitioner further shows that under and by virtue of the 
first sentence herein he entered upon and expiated in part the pun- 
ishment aflixed by existing law to his offense. 

Your petitioner further shows that under and by virtue of the 
sentence so passed upon your petitioner on or about the Gih day of 
March, 1891, he was remanded to the custody of Augustus A. Brush, 
the agent and warden of the State prison at Sing Sing, in the State 
of New York, to be executed accordingly, and that said Augustus 
A. Brush now holds petitioner and restrains him of his liberty for 
the purpose of killing your petitioner, in violation of the Constitution 
and laws of the United States and not otherwise. 

Your petitioner further shows that the law under which said sen- 
tence was passed is unconstitutional and void and in antagonism to 
the laws and Constitution of the United States, particularly in the 
following respects and features: | 

That section 491 of the Code of Criminal Procedure of the State 
of New York, being a section, part, and provision of the law under 
which the petitioner has been sentenced to death, provides, among 
other things, as follows: “From the time of said delivery to the 
said agent and warden until the infliction of the punishment of death 

upon him,unless he shail be lawfully discharged from such im- 
5) prisonment, he shall be kept in solitary confinement at said 
State prison and no person shall be allowed access to him with- 
out an order of the court, except the officers of the prison, his counsel, 
1—1125 
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his physician, a priest or minister of religion, if he shall desire one, 
and the members of his family.” 

It is respectfully submitied by your petitioner that that portion 
of the sentence which prescribes as an element in and part of the 
punishment of the accused solitary confinement previous to his ex- 
ecution is in violation of the Constitution of the United States and 
the adjudication of the United States Supreme Court heretofore had 
in that regard, the same, however, being in the nature of dicta. 

Attention is here called to article VIII of the Constitution of the 
United States, which provides that “ excessive bail shall not be re- 
quired nor excessive fines imposed, nor cruel and unusual pun- 
ishment inflicted.” 

Your petitioner further shows that said law under which the pe- 
titioner has been senteneed to death, to wit, the law contained in 
the Code of Criminal Procedure of the State of New York, from 
section 491 to section 509, inclusive, is unconstitutional and void, 
because under and by virtue of its provisions no authority is vested 
in any individual or public official to put the accused person to 
death. 

Your petitioner shows that a former application for a writ of 
habeas corpus was made herein on or about the 10th day of April, 

1SY1; that said writ was refused by Mr. Justice Lacombe, 
4 who thereupon granted to petitioner a citation and the right 

to appeal herein; but petitioner avers that in the hurry 
of the preparation of that petition all the legal grounds and reasons 
why a writ of habeas corpus should be granted herein did not occur 
to the person who signed said petition. 

Your petitioner also shows that the law under which the peti- 
tioner is to suffer death is unconstitutional and yoid because it does 
not prescribe how the accused shall be put to death, but it is left 
entirely to the diseretion of the warden of the prison to determine 
in what manner the accused shall be put to death. 

Furthermore, that it was the duty of the court who inflicted the 
sentence to explicitly direct the warden to inflict the death penalty 
at a certain time, instead of leaving it discretionary with that offi- 
cial to fix the day and hour of the execution. 

Furthermore, that the warrant herein which commands the exe- 
cution of your petitioner does not command that the accused be 
subjected to solitary confinement. 

Your petitioner respectfully shows to the court that he is advised 
and believes that there are other grounds further than those here- 
tofore stated on which the said law under which the petitioner has 
been sentenced to death is unconstitutional and void, and which 
grounds will be presented to the court on the argument herein. 

But now so it is that neither by a motion for a new trial nor by 
motion in arrest of judgment, nor otherwise, under the limitations 

of the laws of the State of New York, can any court of said 
5 State take cognizance of or afford petitioner any relief in the 
premises, and petitioner has no remedy or protection in re- 
spect thereto except under the Censtitution and laws of the United 
States. 
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Theretore your petitioner alleges that said judgment and sentence 
and his restraint thereunder are without due process of law and are 
in violation of the laws and Constitution of the United States and 
void. 

Your petitioner further shows that in the proceedings had in the 
trial of this ease before the court of sessions, in the county of Kings 
and State of New York, and in the hearing before the court of ap- 
peals of the State of New York, the Constitution of the United States 
was repeatedly violated both in and by the court of sessions, in the 
county of Kings and State of New York, and by the court of appeals 
in the State of New York, as this petitioner is advised by those 
learned in the law and as will appear by the record of the proceed- 
ings had both in the court of sessions, county of Kings and State of 
New York, and in the hearing and the result and determination 
thereof before the court of appeals in the State of New York. 

Particular reference is called to the refusal of the court of permit 
the accused to enter, through his counsel, the plea of insanity, which 
privilege was his under the Constitution of the United States and 
was a legal right absolutely belonging to the petitioner; and, 

again, to the condemnation of the accused, in view of the 
6 overwhelming evidence produced of his insanity, there being 

no testimony of his sanity submitted to the court which tried 
the cause. 

The court will perceive that these two propositions are fully borne 
out by an inspection of the record of the proceedings had in the 
court of sessions in the county of Kings, In the State of New York, 
and of the hearings before the court of appeals in the State of New 
York. 

And the contention of the petitioner is broadly this: That the 
Supreme Court of the United States has the right to review and re- 
verse any judgment based upon the operation of an unconstitutional 
law or founded upon the unconstitutional application of a constitu- 
tional measure, 

Your petitioner therefore prays that this honorable court do forth- 
with issue the writ of habeas corpus to the said Augustus A. Brush, 
agent and warden of the prison at Sing Sing, in the State of New 
York as aforesaid, requiring him to produce the body of said peti- 
tioner before this court at some time designated in said writ, there 
te abide what shall be awarded by said court in the premises, and 
at the same time he prays vour honors to issue out of said court the 
writ of certiorari to the said court of sessions in said county of Kings 
and State of New York, and to the clerk thereof, commanding it or 
him forthwith to certify to the said cireuit court of the United States 
true copies of the indictment, Judgment-roll, orders, commitments 

and warrants and objections, motions, certificates, and pro- 
7 ceedings In said court remaining, and particularly such as 

were filed or had on or about the 6th day of March, ISOL, 
under or by virtue of which said petitioner is now deprived of his 
liberty by the authority of that court. 

Dated New York, April 21st, 1891. 

A. C. ASTARITA, 
Attorney for Peli. vcr. 
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STATE OF New York, 
City and County of New York, | 


> 8S > 


A.C. Astarita, being duly sworn, deposes and says tliat he is in- 
formed and believes that the petitioner herein isa lunatie and an 
Insane person, and, as deponent is further informed and verily be- 
lieves, is unable to instruct counsel, and that is the reason why de- 
potent makes the verification of the petition herein: that deponent 
derives the authoritv to Lpopear or the petitioner trom the sister 
and brother-in-law of said petitioner, through the attorney emploved 
by them; that ponent has read the foregoing petition, and that 
the same is true on lis best lnformation, belief, and egal udgment, 
and that the view of the law therein expressed on lis part is sincere, 
and that this proceeding is not taken for the purpose of delay, but, 
as deponent believes, in the interest of the law, which is unsettied, 
and of justice and Giurmanity, whieh threaten to be outraged by the 
judicial execution 1 person whom tils deponent believes to be 
Insane and irresponsible under the law 


Sworn to before me this 2lst lay of April, LS9 1. 
GILBERT KE. ROGERS, 


Notary Public, Kings Co. 
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9 United States Circuit Court, Southern District of New York. 
Liv Parte CHARLES McELVAINE. 


The petitioner, Charles McElvaine, conceiving himself aggrieved 
by the final decision of this court declining to grant the writ of 
habeas corpus herein, doth hereby appeal therefrom to the Supreme 
Court of the United States, and he prays that this his appeal may be 
allowed, and that a transcript of the record herein may be sent to 
the said Supreme Court. 

Dated New York, April 21st, 1891. 

A. C. ASTARITA, 


Altorney for Petitioner. 


The foregoing appeal is hereby allowed, and the clerk of this court 
is hereby directed to send to the Supreme Court of the United States 
a transcript of the petition, decision, order thereupon, and of this 
appeal. 

Dated New York, April 21, 1891. 

k. HENRY LACOMBE. 


Endorsed: United States cireuit court, southern district of N. 
Y. Ee parte Charles McElvaine. Appeal. A.C. Astarita, attorney 
for petitioner, 51 Chambers St., N. Y. city. Due and timely service 
of a copy of the within is hereby admitted. Dated Sing Sing, Apr. 
21,1891. <A. A. Brush, agent & warden. U.S. circuit court. Filed 
Apr. 22,1891. John A. Shields, clerk. 


10 United States Circuit Court, Southern District of New York. 
kr Parte CHaRLes McELvaIne. 
Ciry AND County oF New YOrK, 88: 


James J. Martin, being duly sworn, doth depose and say that on 
the 22nd dav of April, IS91, he mailed to the attorney general of 
the State of New York a certified copy of the citation, returnable 
April 27th, 1S91, and a certified copy of the appeal herein by de- 
positing the same, with postage prepaid, and securely enclosed in 
an envelope, in the letter box on the corner of Warren. street and 
Broadway, in said city of New York, and the same was addressed 


as follows: 


“ Official Business.” 
“ Hon. Chas. F. Tabor, 
Attorney General, 
State of New York, 
Albany, 
New York.” 


That the envelope and its contents before mentioned was so 
mailed about 1.15 p. m. on said 22nd day of April, ISY1. 
JAMES J. MARTIN. 
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Sworn te before me this 22nd day of April, 1891. 
C, a. G. HALL, 


(SEAL. | Notary Public, N. Y. Co. 
1] Endorsed: U.S. eireuit eourt, southern district of New 


York. Ex parte MeElvaine. Affidavit of service. U. S. 
circuit court. Filed Apr. 23,1891. Jolin <A. Shields, clerk. 


12 By the Honorable FE. Henry Lacombe, one of the judges of 
the eirenit eourt of the United States for the southern 
district of New York. in the second eircuit. 


Unxirep STATES OF AMERICA, 88° 


The President of the United States to Augustus A. Brush, agent and 
warden at Sing Sing prison, in the State of New York, Greeting: 
You are hereby cited and admonished to be and appear at a term 

of the Supreme Court of the United States, to be holden at the city 

of Washington on the 27th day of April, 1891, pursnant to an ap- 
peal filed in the clerk’s office of the circuit court of the United 

States for the southern district of New York, wherein Charles Me- 

Elvaine is appellant and said Augustus A. Brush, as agent and 

warden, is appellee, to show cause, if any there be, why the decision 

in the said appeal mentioned shall not be corrected and speedy jus- 
tice should not be done to the parties in that behalf. 

Given under my hand, at the city of New York, in the southern 
district of New York, in the second cireuit, this 21st day of April, 
A.D. US9l, and of the Independence of the United States the one 
hundred and fifteenth. 


EK. HENRY LACOMBE. 


13 Endorsed: United States cireuit court, southern district of 

N.Y. ky parte Charles McElvaine. Citation. <A. C. Asta- 
rita, attorney for petitioner. 51 Chambers St., N. Y. city. Due 
service of a copy of the within citation is hereby admitted. Dated 
Sing Sing, Apr. 21, 1891.) A. A. Brush, agent & warden. U.S. cir- 
cult court. Filed Apr. 22, 181. John A. Shields, clerk. 


14 UNITED STATES OF AMERICA, e 
Noutlie rh District ot New York. wo . 


I, John A. Shields, clerk of the cireuit court of the United States 
of Ameriea for the southern distriet of New York, in the second 
circuit, do hereby certify that the foregoing pages, numbered from 
1 to 13, inclusive, contain a true and complete transcript of the 
record and proeeedings had in said court in the case of Charles 
MeElvaine, appellant, against Augustus A. Brush, appellee, as 
agent and warden, as the same remain of record and on tile in said 
office, except certain records and proceedings had in said court in 
said case heretofore, a trne and complete transcript of which ree- 
ords and proceedings were duly certified and returned by me to the 
Supreme Court of the United States on the 18th day of April, 1S9L. 
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In testimony whereof I have caused the seal 
of the said court to be hereunto affixed, at the 
: ——— city of New York, in the southern district of 
Seal of U. S. Cir- a Y ge meee +p on . 
a New York, in the second circuit, this 25th day 
cult Court,South. “her ——- 
ogg , » Of April, in the year of onr Lord one thousand 
Dist. New York. —. . . " 
eight hundred and ninety-one, and of the In- 
dependence of the said United States the one 
hundred and fifteenth. 


JOHN A. SHIELDS, Clerk. 


Endorsed on cover: Case No. 14,592. 5S. New York C. C. U.S. 
No. 1125. Charles McElvaine, appellant, vs. Augustus A. Brush, as 
agent and warden at Sing Sing prison, in the State of New York. 


Filed April 27, 1891. 


SUPREME COURT OF THE UNITED STATES. 


! In the Matter of the Appeal of Cartes McELvatne. 


It is hereby consented and agreed that the appellant herein have 
leave to print a duly certified copy of the commitment or warrant 
for the execution of Charles MecElvaine upon the judgment pro- 
nounced against him, with the papers on appeal herein. 

Albany, Oct. 26, 1891. 

CHARLES F. TABOR, 
Alt’'y Gen. 
GEO. M. CURTIS, 
Counsel for Appellant. 


2 [Endorsed :] U. S. Supreme Court. In the matter of the 
appeal of Charles Mcklvaine. Consent. 


3 The People of the State of New York to the agent and warden 
of the State prison at Sing Sing, Greeting : 


Whereas at a court of sessions held in and for the county of Kings, 
at the court-house, in the city of Brooklyn, county of Kings, on the 
26th day of September, one thousand eight hundred and ninety, by 
and before the Honorable Henry A. Moore, county judge of the 
county of Kings, presiding, and John MeMahon and Charles A. 
Conrady, justices of the sessions of said county, Charles MeElvaine 
was convicted of the crime of murder in the first degree, in that he, 
the said Charles McElvaine, late of the city of Brooklyn, county of 
Kings aforesaid, on the twenty-second day of August, in the year of 
our Lord one thousand eight hundred and eighty-nine, at the city 
and county aforesaid, with force and arms, In and upon one Chris- 
tian W. Luea, wilfully, deliberately, premeditately, feloniously, and 
from a deliberate and premeditated design to effect the death of the 
said Christian W. Luea, did make an assault, and that the said 
Charles MeElvaine, with a certain knife, him, thesaid Christian W. 
Luca, in and upon the chest, breast, side, back, shoulders, arms, 
body, and vital parts of him, the said Christian W. Luca, then and 
there wilfully, deliberately, premeditately, feloniously, and from a 

deliberate and premeditated design to effect the death of the 
4 said Christian W. Luea, did strike, cut, and stab, giving unto 

the said Christian W. Luea, then and there, with the knife 
aforesaid, in and upon the chest, breast, sides, back, shoulders, arms, 
body, and vital parts of him, the said Christian W. Luea, divers 
mortal wounds, of which said mortal wounds he, the said Christian 
W. Luca, at the city and county aforesaid, on the said twenty-second 
day of August, 185%, in the year aforesaid, did die; and that the said 
Charles McElvyaine, on the twenty-second day of August, in the year 


2 


of our Lord one thousand eight hundred and eighty-nine, at the city 
and county aforesaid, with foree and arms, at about the hour of 
three o'clock in the night-time of the said day, at the city and county 
aforesaid, the dwelling-house of Christian W. Luca there situate 
feloniously and burglariously did break into and enter whilst there 
was then and there some human being, to wit, said Christian W. 
Luea, within the said dwelling-house, he, the said Charles McEI- 
vaine, then and there intending to commit some crime therein, to 
wit, the goods, chattels, and personal property of Christian W. Luca 
in the said dwelling-house then and there being, then and there felo- 
niously and burgh ariously to steal, take, and carry away, and while 
and during the time he, the said Charles McE lvaine, was so en- 
gaged in the commission of such burglary and felony as aforesaid 
he, the said Charles McElvaine, did “then and there, in the said 
dwelling-house aforesaid, on the day and year aforesaid, at the 
city and county aforesaid, wilfully and feloniously in and upon 
the said Christian W. Luea make an assault, and did then and 
there, while engaged in the commission of the felony and burglary 
as hereinbefore set forth, wilfully, knowingly, and feloniously 
with a certain knife cut, strike, and stab him, the said Chris- 

tian W. Luca, in and upon the chest, breast, sides, back, 
oO shoulders, body, and vital parts of him, the said Christian 

W. Luea, thereby giving and inflicting unto and upon him, 
the said Christian W. Luea, with and by the said knife divers mor- 
tal wounds in and upon the chest, breast, back, sides, arms, body, 
and vital parts of him, the said Christian W. Luea, of which said 
mortal wounds he, the said Christian W. Luea, at the city and 
county as aforesaid, on the day and vear aforesaid, did die; and that 
the said Charles Mellvaine, with force and arms, at about three 
o clock in thie high t-time of the same di ay, at the city and county 
aforesaid, the dwelling-house of Christian W. Luea there situate 
feloniously and burglariously did break into and enter whilst there 
Was then and the ‘re some human being, to wit, Christian W. Luea, 
within sald dwelling-house, he, the said Charles MeElvatine, then 
and there intending to commit some erime therein, to wit, the goods, 
chattels, and personal property of Christian W. Luea in the said 
dwelling- house then and there being then and there feloniously 
ana or arlousiy tu steal, take, and carry away, and while and 
durtt y the time he, the said Charles McElyaine, was so engaged in 
the commission of such burglary and felony as aforesaid he, ‘the said 
Charles Meklvaine, did then and there, in the said dwelling-house, 
on the day and Year as ator sald, at the city and county as aforesaid, 
wilfully and feloniously in and upon said Christian W. Luea make 
an assault, and did then and there, while engaged in the commis- 
sion of the felony and burgl: Ary as hereinbefore set forth, wilfully 
and feloniously with a certain knife strike, cut, and stab him, the 
said Christian W. Luca, in and upon the chest. breast, sides, arms, 
back, body, and vital parts of him, the said Christian W. Luea, 

thereby giving and inflicting upon him, the said Christian 
6 W. Luea, with the knife aforesaid divers mortal wounds in 

and upon the chest, breast, sides, arms, back, body, and vital 


parts of him, the said Christian W. Luca, of which mortal wounds 
he, the said Christian W. Luca, did then and there, to wit, on 
the day and year aforesaid, at the city and county aforesaid, 
did die; and that the said Charles MceElvaine,in manner and form 
and by the means aforesaid, on the day and vear aforesaid, at the 
city and county aforesaid, while engaged in the commission of 
felony and burglary as hereinbefore set forth, him, the said Christian 
W. Luea, wilfully, knowingly, and feloniously did kill and mur- 
der; and whereas, thereafter, and at a court of sessions held in and 
for the county of Kings, at the court-house, in the city of Brooklyn, 
county of Kings, on the first day of October, in the vear one thou- 
sand eight hundred and ninety, by and before the judge and jus- 
tices as before stated, the said Charles McElvaine was sentenced by 
the said court of sessions to the punishment of death, and that he, 
the said Charles McElvaine, within ten days from the date of said 
sentence, be by the sheriff of the county of Kings delivered to the 
agent and warden of said State prison at Sing Sing, and that said 
agent and warden of said State prison, within the week be- 
ginning on Monday, the seventeenth day of November, 15890, 
and ending with Sunday, the twenty-third day of November, 
1890, do execute him, the said Charles McElvaine, by putting 
him, the said Charles McElvaine, to death in the mode, manner, 
and way and at the place by law prescribed and provided; and 
whereas the said Charles McElvaine did, by a notice of appeal 

duly filed in the clerk’s office of the court of sessions 
7 on the sixth day of November, 1890, appeal from said judg- 

ment of conviction and sentence to the court of appeals of 
the State of New York, and the record of the said judgment having 
been duly certified to the said court of appeals as by law required, 
and the said court of appeals having duly heard and considered the 
same, and having rendered a decision and judgment whereby it in 
all things affirmed the said judgment of conviction and sentence, 
and which said judgment of aflirmance was entered by said court 
of appeals on the 24th day of February, 1891, and the remittitur of 
said court of appeals being now duly filed in the clerk’s office of the 
court of sessions, and it appearing thereby that the said court of 
appeals has by it- said judgment ordered that the said judgment 
be remitted to the court of sessions to enforce its judgment as ren- 
dered against said Charles McElvaine according to law; and 
whereas, at a court of sessions held in and for the county of 
Kings, at the court-house, in the city of Brooklyn, county of Kings, 
on the sixth day of March, one thousand eight hundred and ninety- 
one, by and before Henry A. Moore, county judge of Kings county, 
presiding, and John MeMahon and Charles A. Conrady, justices of 
the sessions of said county, it was by said court of sessions ordered 
and adjudged that the judgment of conviction and sentence thereon, 
as rendered and pronounced by the said court of sessions on the first 
day of October, 1890, against the said Charles Meklvaine, be en- 
forced and executed in manner provided by law, and did by said 
order designate and appoint the week beginning with Monday, the 
twentieth day of April, one thousand eight hundred and_ ninety- 


aI 


one. as the time within which the said judgment of death as 
S pronounced by said court of sessions against the said Charles 
MeElvaine should be executed and enforced : 

Now, therefore, we do by this warrant, pursuant to the statute in 
such case made and provided, require, direct, and command that 
vou, the agent and warden of the State prison at Sing Sing, cause 
the said jadgment and sentence to be executed and enforced, and 
that within the week beginning on Monday, the twentieth day of 
April, one thousand eight hundred and ninety-one, you do execu- 
tion of said judgment and sentence by putting him, the said Charles 
McElvaine, to death in the mode, manner, and way and at the place 
by law preseribed and provided. 

Given under the hands and seals of Henry A. Moore, county judge 
of the county of Kings, presiding judge of said court of sessions, 
and John MeMahon and Charles A. Conrady, justices of the sessions 
of said county of Kings, who constituted said court of sessions on 
the said sixth day of March, one thousand eight hundred and ninety- 


one, 
(Signed) HENRY A. MOORE, [ SEAL. | 
County Judge of Kings County and Presiding Judge 
ot the said Court of Sessions. 
Signed) JOHN McoMAHON, [ SEAL. | 
(Signed) CHAS. A. CONRADY, [ SEAL. | 
Justices of the Sessions of the County of Kings and 
Justices or said Court of Sessions. 
y SING Sina, Oet. 26, 1801. 


George M. Curtis, Esq., counsellor-at-law, 261 Broadway, N. Y. 
My Dean Sir: [do hereby certify that the foregoing is a correct 
transcript of the commitment of Charles Mek! vaine. 
W. L. BROWN, 
Agent and Warden. 


lf) [ udorsed:| “ Copy.” Warrant for the execution of Charles 
Mcklvaine in week beginning Monday, April 20, 1S91, 
1] endorsed on cover: Supreme Court U.S. TSOL, Oetober 


term. No. 1125. Chas. MeElyaine, appt, «. Brush, agent, 


XC. Stipulation Ww addition to record, iled Octr y | J ISL. 
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Supreme Court of the United States, 


OCTOBER TERM, 1891 


CHARLES McELVAINE. 
| Appellant, 


a's. 


AUGUSTUS A. BRUSH, 


As Agent and Warden at Sing Sing Prison, in 
the State of New York. 


APPELLANT'S BRIEF. 


GEO. M CURTIS, 


Counsel for Appellant. 


er 


Se 


an Me 


STATEMENT. 


The appellant and petitioner, Charles McElvaine, was con- 
victed in the Court of Sessions, Kings County, in the State ol 
New York, on or about the 23d day of October, 1889, of the 
crime of murder, and on the 25th day of October, 1889, said 
\Micklvaine was sentenced to death. 

That said judgment of conviction and sentence of death was 
subsequently reversed by the Court of Appeals of the State ol 
New York and a new trial was granted to this apellant. 


(See 121 N. Y., page 250.) 


That said new trial resulted on the 25th dav of September, 
[Sgo, In a conviction of murder in the tirst degree, that on the 
Ist day of October, 1890, said McElvaine was again sentenced 
to death by the said Court of Sessions of Kings County. 

That an appeal was subsequently taken to the Court of 
Appeals and that said ®onviction was duly athrmed by said 
Court of Appeals 


(Sce 125 N. Y.. page 596.) 


Phat onthe 6th day of March, tS8ot. the said Meklvaine was 
again sentenced to death by the said Court of Sessions of 
Kings County in the State of New York, which sentence was 
to have been carried into effect on or in the week commencing 
April 20th, ISOl. 

The rest of the necessary history of the case Is contained in 
the Record now On fle in this Court. 


: 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1891. 


IN THE MATTER 
()} 


THE APPEAL OF CHARLES McELVAINE. 


APPELLANTS BRIEF. 


POINTS. 
I. 


The manner in which it is proposed to slay the appellant, is 
disclosed in sections 491 and 492 of the New York Code of 
Criminal Procedure, and ts as follows: 


“S$ 4or. Death warrant. {| Amd 1888.| When a defendant 
is sentenced to the punishment of death, the judge or judges 
holding the court at which the conviction takes place, or a 
majority of them, of whom the judge presiding must be one, 
must make out, sign and deliver to the sheriff of the county a 
warrant stating the conviction and sentence, and appointing 
the week within which sentence must be executed. 

Said warrant must be directed to the agent and warden of 
the State prison of this State, designated by law as the place 
of confinement for convicts sentenced to imprisonment in a 
State prison in a judicial district wherein such conviction has 


taken place, commanding such agent and warden to do execu- 
tion of the sentence upon some day within the week thus 
appointed. Within ten days after the issuing of such warrant 
the said sheriff must deliver the defendant, together with the 
Warrant, to the agent and warden of the State prison therein 
named. 

From the time of said delivery to the said agent and warden, 
until the infliction of the punishment of death upon him, unless 
he shall be lawfully discharged from such imprisonment, the 
defendant shall be kept in solitary confinement at said State 
prison, and no person shall be allowed access to him without 
an order of the court, except the ofhcers of the prison, his 
counsel, his physician, a priest or minister of religion, if he 
shall desire one, and the members of his family.” 


Amd 1888.! The week so 


appointed must begin not less than four weeks and not more 


“S 4yo2. Time of execution. 


than eight weeks after the sentence. The time of the exccu- 
tion within said week shall be left t6 the discretion of the agent 
and warden to whom the warrant 1s directed; but no previous 
announcement of the day or hour of the execution shall be 
made, except to the persons who shall be invited or permitt—d 
to be present at said execution as hereinafter provided.” 


II. 


The Supreme Court of the United States, ex-parle, in the 
matter of James J. Medley, Petitioner, and which was decided 
March 3rd, 1890. the late Mr. Justice Miller delivering the 
opinion of the Court, among other things say: 


“It is unnecessary to examine all the points in which, ac- 
cording to the argument for plaintiif, the new statute was 
ex post facto ; therctore we shall notice only a few of those 
which appear to us most deserving of attention, and in doing 
this we shall compare the new statute with the one which it 
superseded and repealed. 
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The first of these, and perhaps the most important, is that 
which declares that the warden shall keep such convict in 
solitary confinement until the infliction of the death penalty. 
The former law, the act of 1883, contained no such provision. 
It declared that every person convicted of murder in the first 
degree should suffer death, and every person convicted of 
murder in the second degree should suffer imprisonment in 
the penitentiary for aterm of not less than ten vears, which 
might extend to life ; and it declared that the manner of in- 
Hicting the punishment of death should be by hanging the 
person convicted by the neck until dead, at such time as the 
court should direct, not less than fifteen nor more than twentv- 
hive days from the time sentence was pronounced, unless tor 
good cause the court or governor might prolong the time. 
The prisoner was to be kept in the county jail under the con- 
trol of the sheriff of the county, who was the officer charged 
with the execution of the sentence of the court. Solitary con- 
finement was neither authorized by the tormer statute nor was 
its practice In use in regard to prisoners awaiting the punish- 
ment of Ceath. 

This matter of solitary continement is not, as scems to be 
supposed by counsel, and as is suggested in an able opinion 
on this statute, furnished us by the brief of the counsel for the 
State, by Judge Tlovt (inthe case of Henry Tyson,), a mere 
unimportant regulation as to the safe keeping of the prisoner, 
and is not relieved of its objectionable features by the qualify- 
ing language, that no person shall be allowed access to said 
convict except his attendants, counsel, physician, a spiritual 
adviser of his own selection, and members of his family, and 
then only in accordance with prison regulations. 

Solitary confinement as a punishment for crime has a very 
interesting history of its own, In almost all countries where 
imprisonment is one of the means of punishment. 

Ina very exhaustive article on this sulject inthe American 
Enevelopedia, Volume NIT under the word * Prison.” this 
history is given, 

In that article it issaid that the first plan adopted when public 


attention was called to the evils of congregating persons in 
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masses without employment, was the solitary prison connected 
with the Hospital San Michele at Rome, in 1703, but little known 
prior to the experiment in Walnut street Penitentiary, in 
Philadelphia, in 1787. The peculiarities of this system were 
the complete isolation of the prisoner from all human society, 


and his confinement ina cell of considerable size so arranged 
that he had no direct intercourse with, or sight of any human 
being, and no employment or instruction. 

Other prisons on the same plan, which were less liberal in 
the size of their cells and the perfection of their appliances, 
were erected in| Massachusetts, New Jersey, Maryland and 
some of the other States. But experience demonstrated that 
there were serious objections to it. A considerable number 
of the prisoners fell, after even a short confinement, into a 
semi-fatuous condition, from which it was next to impossible 
to arouse them, and others became violently insane; 
others still committed suicide: while those who stood the 
ordeal better were not generally reformed, and in) most 
cases did not recover suthcient mental activity to be ol 
any subsequent service to the community. It became 
evident that some changes must be made in the system, 
and the separate system was originated by the Philadelphia 
Society for Amelorating the Miseries of Public Prisons, 
founded in 1787. 

The article then gives a great variety of instances in which 
the system is somewhat) modihed, and it is) within: the 
memory Of many persons luterested in prison discipline that 
some thirty or forty years ago the whole subject attracted the 
general public attention, and its main feature of solitary con- 
finement was found to be too severe. 

It isto this mode of imprisonment that the phrase solitary 
confinement has been applied in nearly all instances where it 
is used, and it means this exclusion from human associations : 
where it is intended to mitigate it by any statutory enactment 
or by any regulations of persons having authority to do so, it 
is by express exceptions and modifications of the original prin- 
ciple ol si solitary continement.” The Statute ot Colorado Is linl- 
doubtedly framed on this idea. Instead of confinement in the 
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ordinary county prison of the place where he and his friends 
reside; where they may, under the control of the sheriff see him 
and visit him; where the sheriff and his attendants must see him: 


where his religious adviser and legal counsel may often visit 
him without any hindrance of law on the subject, the convict 
is transferred to a place where imprisonment always implies 
disgrace and which, as this Court has judicially decided in ex 
parle Wilson, 114 U.S... 417: Maekin es. United States, 117 
U.S., 348: Parkinson vs. United States, 121 UL S.. 281; and 
United sStales ox. De Walt, 128 U.S... 393, is itself an infamous 
punishment, and is there to be kept in © solitary confinement,” 
the primary meaning of which phrase we have already 
explained, 

The qualifving phrase in this statute is but a small mitiga- 
tion of this solitary confinement, for it expressly declares that 
no one shall be allowed access to the convict except certain 
persons, and these are not admissible unless their access to 
the prisoner is in accordance with prison regulations prescribed 
by the Board of Commissioners of the penitentiary, under Sec 
tion 2553 01 the Laws of Colorado, in force since 1877. This see- 
tion declares that * the Board of Commissioners of the peniten- 
tary shall make such rules and regulations for the government, 
discipline, and police of the penitentiary, and fur the punish- 
meul of lhe prisoners confine d. net Inconsistent with law, tS 
they deem expedient.” What these may be at any particular 
time is unknown. Tlow far they may permit access of counsel, 
physicians, the spiritual advisers, and the members of his 
family, isa matter in their discretion which thev exercise by 
ereneral rules, which may be altered at any time so as to ex- 
clude all those persons, ant thus the prisoner be left to the 
worst form of solitary confinement. 

Even the statutory amelioration is a very limited one. 

By the words “his attendants” inthe statute, is evidently 
meant the officers of the prison and subordinates who must 
necessarily furnish him with his food and his clothing, and 
make inspection every day that he still exists. 

They may be forbidden by prison regulations, however, trom 
holding any conversation with him. The attendance of the 


counsel can only be casual, and a very few interviews, one or 
two, perhaps, are all that he would have before his death, and 
that of the physician not at all, unless he was so sick as to 
require it, and the spiritual adviser of his own selection, and 
the members of his tamily, are all dependant for their oppor. 
tunities of seeing the prisoner upon the regulations of the 
prison. The solitary confinement, then, which is meant by the 
statute, remains of the essential character of that mode ot pris- 
on life as it originally was preseribed and carried out, to mark 
them as examples of the just punishment of the worst crimes 
f the human race. 

Che briel of counsel for the prisoner furnishes us with the 
statutory history of solitary continement inthe English law. 
The act 23, George [l.. chapter vr entitled. “ An act for the 
better preventing the horrid crime of murder,” is preceded 
wv the tollowing preamble :—** Whereas, the horrid crime of 
murder has of late been more frequently perpetrated than 
tormerly : and whereas it is thereby become necessary that 
some further terror and peculiar mark of tntamy be added to 
the punishment of death now by law upon such as shall be 
vuilty ol the said offence “—-thentollow certain cnactments, the 
sixth section of which reads as tollows: 

‘Beat further cnacted, Phat trom and alter such convic 
howand udgement given thereupon, the jailor or keeper to 
Whom such criminal shall be delivered tor sate custody shall 
confine such prisoner to some cell separate and apart) trom 
the other prisoners, and that no person or persons whatso- 
ever, except the jailor or keeper, or his) servants, shall have 
access tO any such prisoner, without license being tirst ob- 
tamed,” 

Dhis statute is very pertinent to the case before us, as show- 
lng tirst, what was understood by solitary Coulimement at that 
day, and, second, that it was considered as an additional pun- 
ishment of such a severe kind that it is spoken olin the pre- 
amble as “a turther terror and peculiar mark of infamy” to 
be added to the punishment of death. In Great Britain, as 
in other countries, public sentiment revolted against this se- 


verity, and by the statute of Gand 7 William LV., chapter 30, 


the additional punishment of solitary confinement was 
repealed. 

The term er post faeto law, as found in the provision ot the 
Constitution of the United States, to wit. that «No State 
shall pass any bill of attainder, ee post feclo law, or law 
impairing the obligation of contracts,” has been held to apply 
to criminal laws alone, and has been olten the subject of con- 
struction in this court. 

Without making extracts trom these decisions, it may be 
said that anv law which was passed atter the commission of 
the offence tor which the party is being tried is an ea post 
facto law, when it inflicts a greater punishment than the law 
annexed to the crime at the time it was committed, Ca/der es. 
Bull, 3 Dall, 386, 390; Aring es. Missouri, io7 U. S.. 221: 
Fieleher es. Peck, 6 Cranch, 87: or which altersthe situation 
of the accused to his disadvantage: and that no one can be 
criminally punished in this country except according to a law 
prescribed tor his government by the sovereign authority 
before the imputed offence was committed. or by some law 
passed afterwards by which the punishment is not increased. 

It seems to us that the considerations which we have here 
suggested show that the solitary. confinement to which the 
prisoner was subjected by the statute of Colorado of 1880, 
and by the judgment of the court In pursuance of that statute, 
was an additional punishment of the most important and 
painful character, and ts therefore, forbidden by this provision 
of the Constitution of the United States. 

Another provision of the statute. which ts supposed to be 
liable to this objection, of its er posl Sacto character, is found 
in section 3, in which the particular dav and hour of the 
execution of the sentence within the weeks specified by the 
warrant shall be fixed by the warden, and he shall invite to be 
present certain persons named, to wit, a chaplain, a physician, 
a surgeon, the spiritual adviser of the convict, and six 
reputable citizens of the State of tull age. and that the time 
fixed by said warden tor such execution shall be bv him kept 
secret, and in no manner divulged except privately to said 


persons invited by him to be present as atoresaid, and such 
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persons shall not divulge such invitation to any person or per- 
sons whomsoever, nor in any manner disclose the time of such 
execution. And section six provides that any person who 
shall violate or omit to comply with the requirements of 
section three of the act shall be punished by fine or imprison- 
ment. We understand the meaning of this section to be that 
within the one week mentioned in the judgment of the Court 
the warden is charged with the power of fixing the precise 
day and hour when the prisoner shall be executed; that he is 
forbidden to Communicate that time to the prisoner; that all 
persons whom he is directed to invite to be present at the 
exccution are forbidden to communicate that time to him: 
and that, infact, the prisoner is to be kept in utter ignorance 
ofthe day and hour when his mortal life shall be terminated by 
hanging, untilthe moment arrives when this act is to be done. 

Objections are made to this provision as being a departure 
from the law as it stood betore, and as being an additional 
punishment to the prisoner, and therelore, ex post facto, 

Itis obvious that it confers upon the warden of the peni- 
tentiary a power which had heretotore been solely contided to 
the Court; and is therefore a departure from the law as it 
stood when the crime was committed. 

Nor can we withhold our conviction of the proposition that 
when a prisoner sentenced by a Court to death is confined in 
the penitentiary awaiting the exccution of the sentence, one of 
the most horrible teclings to which he can be subjected during 
that time is the uncertainty during the whole of it, which may 
exist for the period of four weeks, as to the precise time when 
his execution shail take place. Notwithstanding the argu- 
ment that under all tormer systems of administering capital 
punishinent the officer appointed to execute it had a right to 
select the time ot (fe day when it should be done, this new 
power ol fixing any day and hour during a period of a week 
lor the execution is a new and important power conterred on 
that otheer, and is adeparture trom the law as it existed at 
the time the olfence was committed, and with its secrecy must 
be accompanied by animmense mental anxiety amounting to 


a great increase of the offender's punishment.” 


III. 


It is very interesting to observe in the history of criminal 
punishment the evolution of humanity. It must be remem- 
bered with shame in this more humane age, that little more 
than one hundred years ago, women were publicly whipped 
at the whipping-post by the stocks, or at any cart’s tail. The 
fierce statute against vagrants, of Ilenry VII's and Elizabeth's 
reign, made no distinction of sex, and their ferocious provisions 
to the effect that offenders “should be siripped naked from 
the middle upwards, and whipped ‘till the body should be 
bloody,” long continued in force. Men with their wives and 
children were flogged publicly, and sometimes by the order of 
the clergyman of the parish. Girls of twelve and thirteen, 
aged women of sixty, all suffered alike; women “distracted,” in 
other words out of their minds, were arrested and lashed; so 
were those that had the small-pox, and all who walked around 
the country and begged. The constable’s charge tor whipping 
was four pence, but the same was increased later to a shilling. 

The whipping-post was often erected in) combination with 
the stocks. A couple of iron clasps were fixed to the upright 
which supported the stocks, to take the culprit’s hands anc 
hold him securely while he was being lashed. 

A modification of this plan has long been used at Newgate, 
for the infliction of corporal punishment, and it may still be 
seen in the old ward at the back of the middle vard. 

Ferocious as were most of the methous detailed of dealing 
with offenders against the law, they generally, except by 
accident, fell short of death. 

Yet there were innumerable cases in those uncompromising 
and unenlightened ages in which death alone would be deemed 
equal to the offences. Rulers might be excused perhaps if 
they were satished with nothing less than a criminal’s blood. 

As Maine savs: “ Phe punishment ot death is a necessity of 
society in certain stages of the civilizing process. There is a 
time when an attempt to dispense with it baulks two of the 
ereat instincts which lie at the root of all penal law. Without 
it the community neither lecls that it is suthciently revenged 
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on the criminal, nor thinks that the example of his punishment’ 
is adequate to deter others from imitating him.” Hence all 
penal legislation in the past included some form of inflicting 
the death sentence. 

These have differed in all ages and in all climes; about some 
there was a brutal simplicity; others have been marked by 
great inventiveness, great ingenuity, much refinement. of 
cruelty. Offenders have been stoned, beaten, starved to death, 
they have been flayed alive, buried alive, cast headlong from 
heights, torn to pieces by wild animals, broken on the wheel, 
crucified, impaled, burnt, boiled, beheaded, strangled, drowned. 

They have been killed outright, or by inches, enduring horri- 
ble agonies; after death their bodies have been dismembered 
and disembowled, as a mark of degradation. 

Irresponsible tyrants went further than law givers in devis- 
ing pains. The Sultan Mechmed, cut men in the middle, 
through the diaphragm, thus causing them to die two deaths 
at once. It is told of Croesus that he caused a person who had 
offended him to be seratched to death by a friller’s carding- 
combs. What the Vaivod of Transylvania did to the Polish 
leader, George Jechel, may be read in the pages of Montaigne. 
The trightful barbarity to which he and his followers were sub- 
jected need not be repeated here. 

The tender mercies of continental nations towards criminals 
may be realized by a reference to one or two of their con. 
trivances forthe infliction of death. The Lron Coffin of Lissa, 
lor example, wherein the convicted person lay for days await- 
ing death from the fell pressure of the heavily -W cighted lidl, 
which slid down slowly, almost  imperce ptibly, upon his 
helpless frame; or the Virgin of Baden Baden, the brazen 
statue whose kiss meant death with frightful tortures, the un- 
happy culprit being commanded to prostrate himself and kiss 
the statue, but as he raised his lips a trap door opened at his 
feet, and he fell through on to a spiked wheel, which was set 
in motion by his fall. 

There was the chambre a erneer, a short hollow chest 
lined with sharp stones, in which the victim was packed and 
buried alive; or the * bernicles,” a mattress which clutched 


the sufferer tight, while his legs were broken by heavy logs of 
wood; or the long lingering death in the iron cages of Louis 
XI, the occupant of which couldmeither sit, stand or lie down. 
Again the devilish tortures inflicted upon the murderers 
Ravaillac and Damiens caused a shudder throughout Europe. 
Ravaillac was burned piccemeal, flesh was torn from him by 
red-hot pincers, scalding oil and molten lead were poured upon 
his bleeding wounds, he was drawn and dismembered by 
horses while still alive, and only received his comp de grace 
from the sticks and knives of the hellish bystanders, who rush- 
ed in to finish more savagely what the executioner had been 
unable to complete. 

As tor Damiens, the process followed was identical, but the 
details preserved of an event nearer our own time are more 
precise and revolting. He was fastened down upon a platform 
by iron gyves, one across his breast, the other just above his 
thighs; his right hand was then burnt with brimstone, he was 
pinched with red-hot pincers, after which boiling oil, me ‘on 
wax, rosin, and lead were poured upon his wounds. 

His limbs were next tightly tied with cords, a long and pro. 
tracted operation, during which he must have suffered renewed 
and exquisite torture ; four stout, voung, and vigorous horses 
were attached to the cords, and an attempt made to tear his 
limbs asunder, but only with the result of * extending his joints 


toa prodigious len "and it was necessary to second the 


s 
efforts of the horses 
sufferer. Soon after this the victim expired. Then his body 
was burnt and the ashes scattered to the winds. 

In England the simpler forms of executions have generally 
obtained. The stake was no doubt in frequent use at certain 
periods for particular offences, but the axe and the rope were 
long the most Common instruments of despatch. 

Death was otherwise inflicted, however. Drowning ts 
mentioned by Stowe as the fate of pirates, and a horrible 
method of carrving out capital punishment remained in force 
until 1772. Pressing to death, or the peiue forle ef dure, was a 


th,’ 
by cutting the principal sinews of the 


development of the ancient prison forte eldure, the punishment 
of those who refused “ to stand to the law:” in other words, 
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stood mute and retused to plead to a charge. Until the reign 
of Tlenry IV, such persons were condemned to penance and 
perpetual imprisoument, but the penance meant confinement 
ina narrow cell and absolute starvation. 

Some evaded the dread consequences, and therefore a more 
awtulform oof torture was introduced with the object of com 
pelling the silent to speak, 

An accused Precrson Who persistently sto rc] mute was seoi- 


emuiv warned three times of the penalty that waited on his 
obstinacy, and given a tew hours for consideration. It the 
prisoner Comtitnue f contumactous, the following sentence Was 
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in Yorkshire, who was arraigned for the murder of his wife 
and two children, stood mute and was pressed to death in 
York Castle. Another noticeable instance of the application 
of this fearful punishment was in the case of Major Strang 
ways, Who was arraigned in February, 1657-8, for the murder 
of his brother-in-law, Mr. Fussell. Tle refused to plead unless 
he was assured that if condemned he might be shot as his 
brother-in-law had been. In addition he said that he wished 
to preserve his estate from confiscation.  Chiet Justice Glyn 
reasoned with him at length, but could not alter his decision, 
and he was duly sentenced to the peine forte ef dure. Vhe 
sentence ran that he was to be put into @ mean room where 
no light could enter, and where he was to be laid upon his 
back with his body bare; his legs and arms were to be 
stretched out with cords, and then iron and stone were to be 
laid upon him, “as much as he could bear, and more; "his 
tood the first dav was to be three morsels of barley bread, and 
on the second day he was “to drink thrice of water in the 
channel next to the prison, but no spring or fountain water, 
and this shall be his punishment till he dies.” 

Strangways suffered in Newgate, Tle was attended to thy 
last bv five pious divines, and spent much of his time in praves 

On the dav of execution he appeared all in white —* waist 
coat, stockings, drawers and cap, over which was cast a long 
mourning cloake.” and so was “guarded down to a dungeon 
in the press-vard, the dismal place of execution.” On lis giving 
the appointed signal “his mourntulattendants performed their 
dreadful task. They soon perceived that the weight they laid 
on was not sufficient to put him suddenly out of pain, so sey 
eral of them added their own weight that thev might soones 
release his soul.” Tle endured great agonies. This groans 
were “loud and doleftul,” and it was eight or ten minutes 
before he died. After death his body was ¢ “posed to view, 
and it was seen that an angle of the press had) been purposely 
placed over his heart, so that he might the sooner be deprived 
of life, “though he was denied what is usual in these cases, to 
have a sharp piece of timber under his bas k to hasten execu 


tion. 
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The principal torms of capital punishment, however, as the 
derivation of the expression implies, have dealt with the head 
as the most vulnerable part of the body. Death has been and 
stillis most generally inflicted by decapitation and stranguia- 
tion. 

The tormer, except in’ France, where it) came to be uni- 
versal, was the most aristocratic method; the latter was long 
applied only to criminals of the baser sort. Until the inven- 
tion of the guillotine culprits were beheaded by sword or axe, 
and were often cructly mangled by a bungling executioner. It 
is asserted by the historian that the executioner pursued the 
Countess of Salisbury about the scatfold, aiming repeated 
blows at her, betore he succeeded in striking oif her head. 

This uncertainty tin result was only ended by the ingenious 
invention of Dr. Guillotin, the rude germ of which existed 
long previously in the Scotch * maiden.” 

The regent. Morton, who introduced the instrument into 
Scotland and who himsell suffered by it, is said to have taken 
it trom the Llaliiax Gibbet. Guillotin’s machine was not alto- 
vether original, but it owed more to the Italian * Mannaia ” 
than to the “maiden.” Nor, according to Sanson, the French 
headsman, was he the actual inventor of the notorious instru- 
ment, guillotine, which bears his mame. The guillotine was 
designed by one Schmidt, a German engineer and artificer of 
musical instruments. 

Guillotin enthusiastically adopted Schmidt's design, which he 
strongly recommended in the Assembly, declaring that by it a 
culprit could not sutfer, but only feel a slight freshness on the 
neck. Louis NVI was decapitated by the guillotine, as was 
the doctor, its sponsor and introducer. 

Strangulation, whether applied by the bowstring, cord, 
handkerehict or drop, ts as old as the hills. It was inflicted by 
the Greeks as an especially ignominious punishment. The 
‘susper coll,” was not unknown in the penal law of the 
Romans, who were in the habit also of exposing the dead 
convict upon the gibbet, "as a comfortable sight to his friends 
and relatives.” clextract trom the TLalifax Gibbet.) By Plali- 
fax law.” any thiet who within the precinets of the liberty 
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stole thirteen pence could, on conviction before four burghers’ 
be sentenced to death. The same law obtained at Hull, hence 
the particular praver in the thieves’ litany, which ran as fol- 
lows: “From Hull, Hell and Halifax, good Lord, deliver us.” 

As late as the vear 1783, in England the Penal Code was 
still ruthlessly severe. 

There were some two hundred capital felonies upon the 
statute books. Almost any member of Parliament cager to do 
his share in legislation could “create a capital felony.” A 
story is told of Edmund Burke, that he was leaving his house 
one day ina hurry, when a messenger called him back on a 
matter which would not detain him a minute: * Only a felony 
without benefit of clergy,” Burke also told Sir James 
Mackintosh, that although scarcely entitled to ask a favor of 
the ministry, he thought he had influence cnough to create a 
capital felony. It is true that of the two hundred, not more 
than five-and-twenty sorts of felonies actually entailed execu- 
tion. %Itis true too, that some of the most outrageous and 
ridiculous reasons for its infliction had disappeared. — It 
was no longer death to take a falcon’s egy trom the nest, nor 
Was Ita hanging matter to be thrice guilty of exporting live 
sheep. But a man’s life was still appraised at five shillings. 

Stealing from the person or ina dwelling, or in a shop, or 
ona navigable river, to that amount, was punished with death. 
‘| think it not right nor justice” wrote Sir) Thomas 
Moore, in 1516, “that the loss of money should cause the loss 
of man’s life; for mine opinion is that all the goods in the 
world are not able to countervail man’s life” 

Three hundred years was still to pass belore the strenuous 
efforts of Sir Samuel Romilly bore fruit in the amelioration of 
the Penal Code. In t8to he earried a bill through the 
llouse of Commons, which was, however, rejected by the 
Lords, to abolish capital punishment for stealing to the 
amount of five shillings ina shop. [lis most bitter opponents 
were the great liwyers of the times, Lords Ellenborough, 
Eldon, and others, Lords Chancellors and Lords Chiet Jus- 
tice, who opposed dangerous innovations and viewed with 
dismay any attempt “to alter laws which a century had 
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proved to be necessary.” Lord Eldon on this occasion said that 
he was firmly convinced of the wisdom of the principles and 
practice of the English criminal code. Romilly did not live 
to see the triumph of his” philanthropic endeavors. He 
failed to procure the repeal of the cruel laws against which he 
raised his voice, but he stopped the hateful legislation which 
multiplied capital felonies vear by year, and his illustrious 
example found many imitators. 

Within a few vears milder and more humane ideas very 
generally prevailed. In 1837, the number of offences to which 
the extreme penalty could be applied was only seven, and in 
that year only cight persons were executed, all of them for 
murders of an atrocious character. 

Forgery, at this period was an offence especially repugnant 
to the law. 

No one guilty of it could hope to escape the gallows. The 
punishment was so certain, that as milder principles gained 
ground, many benevolent persons gladly withdrew from pros- 
ecution where they could. Instances were known in which 
bankers and other opulent people compromised with the de- 
linquent rather than be responsible for taking away a fellow- 
creature's life. The prosecutor would sometimes pretend his 
pockets had been picked of the forged instrument, or he de- 
stroyed it, or refused to produce it. An important witness 
sometimes kept out of the way. | Persons have gone so far as 
to meet forged bills of exchange, and toa large amount. In 
one Case Is Was pretty certain they would not have advanced 
the money had the punishment been short of death, because 
the culprit had already behaved disgracefully, and they had 
‘no desire he should escape a lesser retribution. Prosecutors 
have forfeited their recognizances sooner than appear, and 
have even, when duly sworn, withheld a portion of their tes- 
timony. 

But at this time the law generally took its course. In the 
years between 1805 and 1818, there had been two hundred and 
seven executions lor forgery; more than for either murder, 
burglary or robbery from the person. — It may be remarked 
here that the Bank of England was by far the most bitter and 
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implacable as regards prosecutions for forgery. Of the above 
mentioned two hundred and seven executions for this crime, 
no less than seventy-two were the victims of proceedings in- 
stituted by the Bank. Forgeries upon this great monetary 
corporation had been much more frequent since the stoppage 
of specie payments, which had been decreed by the Parlia- 
ment in 1797 to save the Bank from collapse. 

Alarms of invasion had produced such a run upon it, that 
on one particular day litthe more than a million in cash or 
bullion remained in the cellars, which had already been 
drained of specie for foreign subsidies and subventions. 

Following the cessation of cash payments to redeem its 
paper in circulation, the Bank had commenced the issue of 
notes to the value of less than five pounds, and it was 
soon found that these, especially the one pound notes, were 
repeatedly forged. 

In the eight years preceding 1797 but few prosecutions had 
been instituted by the Bank; but in the eight immediately 
following there were one hundred and forty-six convictions 
for the offence. At last, about 1818,astrong and general feel- 
ing of dissatisfaction grew rife against these prosecutions, 

The crime had continued steadily to increase,in spite of the 
awful penalties conviction entailed. 

It was proved, moreover, that note forgery was easily ac- 
complished. Detection too, was most dithcult. The public 
were unable to distinguish between the good and bad notes. 
Bank officials were themselves often deceived, and cases were 
known where the clerks had refused payment of the genuine 
article. Juries began to decline to convict on the evidence 
of inspectors and clerks, unless substantiated by the revelation 
of the private mark, a highly inconvenient practice, which the 
Bank itself naturally discountenanced. — Efforts were made to 
improve the quality of the note, so as to defy imitation: but 
this could not well be done at the "price, and, as the only 
effective remedy, specie payments were resumed, and the one 
pound note withdrawn from circulation. But execution for 
forgery continued to be the law for many more years. 
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Fauntleroy suffered for it in 1824; Joseph Tlunton, the Quaker 
linen draper, in 1828; and Maynard, the last, in the following 


year. 


(See Sir James Mackintosh on the state of the criminal law. 
Also Wade, p. 1056. Also Evidence of Alderman Ilarmer, be- 
tore Committee on Capital Punishment, 1819.) 


IV. 


Let us now see how this question of confinement in a State 
Prison with or without hard Libor is viewed by the U.S. Su- 
preme Court, the most important and exalted tribunal of 
which we have any knowledge. — In the case of United States 
vs. DeWalt, reported in 128 U.S. Reports, page 393, October 
Term, 1888, Mr. Chietf-Justice Fuller, in delivering the opinion 
of the Court, declares the true doctrine to be as follows: 
DeWalt, the appellee, was tried and convicted, upon an in- 
formation of the crime of embezzlement and making false en- 
tries as the president of a national bank, in violation of $3209 of 
the Revised Statutes, and sentenced and committed to the 
penitentiary forten vears. This section prescribes the punish- 
ment of imprisonment for not less than tive nor more than ten 
vears, Which imprisonment inayv be ordered to be executed in 
a State jail or penitentiary. Rev. Stat. $3541. 

Appellee was subsequently discharged on habeas corpus 
upon the ground that the crime in question was an infamous 
crime, tor which he could not, under the Constitution, be held 
to answer on information, but only on) presentment or indict- 
ment by a grand jury. From the order discharging him this 
appeal is prosecuted, and it is contended that a crime is not 
infamous which is not subject to the penalty of hard labor as 
part of the punisniment ol linprisonment, 

This, however, was otherwise ruled in Wackin vrs. United 
States, 117 U.S... 348. 352, where this Court held, speaking 
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through Mr. Justice Gray, “ that at the present day imprison- 
mentin aState prison or penitentiary, with or without hard 
labor, is an infamous punishment.” 

That case ts decisive of this, and the order appealed from 
must be Affirmed. 

The same question is verv ably and exhaustively discussed 
by Mr. Justice Gray, who delivered the opinion of this Court 
in Ex-parte Wilson, reported in 114 U. S. Reports, page 417. 

The attention of the Court is also called to the case of 
Mackin and another vs. United States, reported in 117, U.S. 
Reports, page 348, in which the opinion of this Court is also 
delivered by Mr. Justice Gray, and in this case that most 
learned and accomplished jurist goes a step further than in 
[x-parte Wilson and declares, “that a crime punishable by 
imprisonment ina State prison or penitentiary with or without 
hard labor is an infamous crime within the provision of the 
Fifth Amendment of the Constitution, that ‘no person shall 
be held to answer for a capital or otherwise infamous crime, 
unless on a presentment or indictment of a grand jury.’ 

The same doctrine is laid down by the late Mr. Chiet- 
Justice Waite, in the case of Parkinson vy. United States, 
reported in 121, U. S. Reports, page 281, October Term, 1886. 


V. 


The Court, it is respectfully submitted, will be unable to 
find any legal authority derived either from adjudication on 
federal enactment, that the allowance of an appeal by a 
judge of a Circuit Court, or by the judge of the Dis- 
trict Court of the United States, operates as, or Constitutes a 
stay of proceedings in the case of one condemned to die un- 
der State law. And if this proposition be correct, then the 
Warden of the State Prison at Sing Sing or Auburn violated 
the law on every occasion, when he suspended the execution 
of a criminal condemned to death by a judge of the State 
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Court, upon the mere service upon him, the said. Warden, 
of a copy of the appeal and its allowance by a judge of the 
Federal Court. 

1 understand that a number of advocates have been held 
amenable to judicial censure, because the Warden of the prison 
and his advisers put a wrongful and unlawful construction 
upon the real power, scope and legal effect of the order of 
appeal. 

It will be noticed that the case at bar was moved into this 
Court early in the month of April of the present year, and 
that it is no fault either of the appellant, his attorney or his 
counsel that the cause was not heard before the Summer vaca- 
tion. The learned Attorney-General never made a motion to 
advance the cause until October 13th, 1891, and no objection 
was made either by the attorney for the appellant or his coun- 
sel to the cause being so advanced. 

Both the attorney and the counsel for the appellant have been 
anxious from the beginning to have a speedy disposition of 


g 
the cause. Both are acting simply from motives of humanity 
and not from any desire or expectation of pecuniary reward, 
as the appellant and his friends are utterly impoverished, and 
the great bulk of appellant’s expenses has been borne by Mr. 
Curtis, the counsel for the appellant, who believes, to use the 
expressive and felicitous language of Governor Seward inthe 
case of Freeman, that it is his duty “to follow this idiot boy 
up to the steps of the scaffold.” 


VI, 


The attention of the learned Court is respectfully called to 
Article 8 of the Constitution of the United States, which pro- 
vides that ‘* excessive bail shall not be required, nor excessive 
fines imposed, nor cruel and unusual punishment inflicted.” 
The Constitution of the United States, be it said with all rever- 
ence and Christian piety, is an inspiration of the Deity, as 
were the Books of Moses and the Acts of the Apostles. 
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The highest intellect, the purest lives, and the most exalted 
and patriotic character of the Republic were invoked to frame 
it. It was especially distinguished for its religious tolerance, 
and its grand humanity. 

The question which immediately recurs is, is solitary con- 
finement cruel and unusual punishment ? 

We answer without hesitation, inthe light of the authority 
of Ex-parte Medley, and of the history, nature, character, 
and experience of solitary confinement, that it is both cruel 
and unusual. 

Judge Cooley in his work on Constitutional law observes 
at page 307, that “a punishment may be unlawful because it 
is a punishment long disused for its cruelty, until it has 
become unusual. Nothing more definite can, on this point be 
afhrmed.” 

The punishment of solitary confinement in connection with 
capital punishment was unknown in this State until the enact- 
ment of the present law. Therefore it is doubly unusual. It 
was totally unknown in our Provincial history prior to the 
Revolution. 

It has never been an element in our Penal Code or system 
in the State of New York since the achievement of Independ- 
ence. 

It certainly cannot be contended that it is essential or nec- 
essary for the security of the criminal; hence, it must be 
regarded as an additional element in the punishment. 

That leads us to inquire is it a cruel punishment? And the 
entire history of solitary confinement sustains the proposition 
that it is “ cruel” within the meaning of the Federal Constitu- 


tion. 


VII. 


It is very clear that the Circuit Court of the United State, 
have under section 732 of the United States Revised Statutes 


4o@- 


& 


24 


power to grant writs of Habeas corpus for the purpose of 
inquiring into the cause of restraint to liberty. (See American 
and English Encyclopedia of Law, Vol. 9, page 168, and cases 
cited under note 2.) 

It is also apparent that appeals in cases of habeas corpus lie 
from the Circuit to the Supreme Court of the United States, 
in the case of any person alleged to be restrained ot his liberty 
in violation of the Constitution of the United States. (See 
American and English Encyclopedia of Law, Vol. 9, page 172, 
and the cases cited under note 2.) This language is used in 
one of the cases cited “the right of appeal in habeas corpus 
cases Is absolute.” 

The application for a_ writ of habeas corpus should put be- 
fore the Court or judge facts enough to permit an intelligent 
judgment to be tormed of the case. This we respectfully sub- 
mit has been done by the attorney of the appellant and peti- 
tioner in this case, and the pertinent Federal question is pre- 
sented whether or not asa principle of law, solitary confine- 
ment is ‘*cruel and unusual,” and therefore within the pale of 
the Constitutional provision. 

This petition undoubtedly was prepared under circum- 
stances of haste and excitement and while it may not have the 
precision of a plea in abatement, it certainly presents a great 
Constitutional question of which this Court has especial cog- 
nizance. 


VIII. 


The Court below having disallowed the writ, of course there 
was no return to the same by the warden of the State Prison 
and no opportunity of traversing such Return, and the allega- 
tions in the petition on all material questions of fact are to be 
regarded as undisputed, for the purposes of the argument 
before this august tribunal. 


IX. 


The history of confinement in the prisons of the world, is 
interesting and instructive, and the character of solitary con- 
finement is not difficult to establish [rom the history of the 
past. 

The scriptures contain references to prison-houses and to 
the punishment of offenders. 

In Greece and Rome, punishments were inflicted by loss of 
caste of citizenship and of liberty, banishment and penal labor 
which was sometimes performed on the public works, some- 
times in quarries and mines. 

In the Roman Empire there were houses called ergastula 
used chiefly for the punishment of criminal and _ refractory 
slaves. 

In Rome there still remains a prison known as the Mamer- 
tine—-caves consisting of several vaults or apartments. 

The feudal barons had towers in their castles called dongons, 
whence is derived dungeon, for the confinement of their cap- 
tive foes or refractory retainers. 

There are three systems of confinement inuse; 1, the sepa- 
rate or cellular, known also asthe Pennsylvania, or “individual 
treatment”; 2, the associate or congregate, also called the Au- 
burn; 3, the Irish convict or Crolton. The foundation of the 
separate system, as it is now practiced in this country and in 
Europe, was laid in Philadelphia in the latter part of the last 
century, 

The abuses attending the treatment of prisoners had been 
strongly condemned by a number of philanthropists in that 
city. Prisoners were associated together day and mght, and 
made to work in the public streets. In 1790 a law was passed 
by the legislature to try the system of “ solitary continement 
to hard labor,” which was soon after adopted inthe Walnut 
street jail. 

In 1821 the legislature authorized the construction of the 
eastern penitentiary there, which was opened in 1829. The 
western penitentiary had been opened in Pittsburg in 1827. 
and in both the separate system was adopted. 
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It has been discontinued in the western, but in the eastern 
it is still maintained. This prison was visited by De Tocque- 
ville, Beaumont, Demetz, Blonet, Mr. Crawford, inspector 
general of the prisons of England, and other foreign publicists, 
and was taken as the model of the great English prison of 
Pentonville, and of other prisons in Paris, Belgium, Holland, 
Germany, Sweden, Norway, Denmark and other countries. 
The distinguishing features of the separate or cellular system 
are individual separation of the prisoners day and night during 
the entire term of their imprisonment, communication with 
the officials, visits and correspondence with persons outside 
under prescribed restrictions, individual walks in the open arr, 
obligatory and remunerated work for the prisoners, and men- 
tal, moral, religious and technical individual instruction. Not 
only is the association of convicts prevented, but even the op- 
portunity of seeing one another. Each is kept in a separate 
cell, where he eats, sleeps, works and passes the entire term of 
his imprisonment, exceptthe time spent in exercise in the small 
yard attached to his cell. 

When he leaves his cell his face, except the eyes, is covered 
with a cap to prevent recognition. 

When religious services are held, the convicts in many 
prisons remain in their cells. In the Belgian prisons they can 
see the priests, but not one another; in the eastern penitenti- 
tary they hear but do not see the preacher. 

In the cellular prison at Bruchsal, Baden, they leave their 
cells to attend religious services and to receive secular instruc- 
tion, but with their faces covered ; visitors are seen in a room 
assigned for that purpose. 

Chief among the objections urged against the system is that 
it wars against the social instinct in men, producing a morbid 
state of mind and increasing the percentage of insanity. 

In the United States the separate system has met with little 
favor outside of Pennsylvania; in every other State the con- 
gregate plan has been adopted. 


(See volume 14 of the American Cyclopedia. Article on 
prisons. ) 
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X. 


In the case of Kemmler, in which the opinion was rendered 
by Mr. Chief-Justice Fuller, and which is reported in 136 U. 
S. Reports, page 438, the question of solitary confinement so 
far as we can glean, is neither discussed or decided. In that 
important cause the application of electricity, the lightning 
breath of the Deity to the condemned, for the purpose of pro- 
ducing death, was decided not to be “cruel and unusual ” 
within the meaning of the constitution. 


AI. 
The Constitution of New York contains this declaration ° 


“Every citizen may freely write, speak and publish his senti- 
ments on all subjects, being responsible for the abuse of that 
right, and no law shall be passed to restrain or abridge the 
liberty of speech or of the press.” A similar declaration is em- 
bodied in the Constitution of the United States, and in that of 


every State in the Union — [It isa tundamental principle of 
our institutions, an essential of republican government. — It is 


aright which the people have reserved to themselves in their 
fundamental law. 

No legislature has anv power to infringe it. No Court can 
rightly impair it. Under the law as it exists, the press are ex- 
cluded from the scene of execution, and are prohibited trom 
publishing the details of it. 

The provision of the Federal Constitution in this regard is 
as follows: Article |, amendment to the Constitution of the 
United States of America. 


Article | declares: ‘ Congress shall make no law respect- 
ing an establishment of religion, or prohibiting the tree exer- 
cise thereof; or abridging the freedom of speech, or of the 


YS 
press, or the right of the people peaceably to assemble, and to 
petition the government for a redress of grievances.” 


Section 507 of the New York Code of Criminal Procedure 
provides among other things as follows: * No account of the 
details of any such execution, beyond the statement of the 
fact that such convict was on the day in question duly exe- 
cuted according tolaw at the prison, shall be published in any 
newspaper. Any person who shall violate or omit to comply 
with any provision of this section shall be guilty of a mis- 
demeanor.” 

We shall not discuss the question thus arising, because, so 
far as the appellant is concerned,it isa collateral one, and can, 
not with propriety and pertinency be urged. 

Still, an expression of the opinion of this august tribunal 
upon this important subject matter would solve all doubt as 
to the fate of the numberless appeals which will deluge this 
Court growing out of prosecutions of the editors and pub- 
lishers of many prominent New York City papers, for the vio- 
lation of this section referred to. 

In this way this appeal would be the instrument of saving a 
very large sum of money to the State of New York anda 
very great trespass upon the time, attention, and) patience of! 
the Supreme Court of the United States. 


XII. 


It will be observed that in the case of Kemmler the form of 
the commitment or warrant of execution which seems to be 
the correct and legal one is as follows: ‘“ Now, therefore, 
you are hereby ordered, commanded and required to execute 
the said sentence upon him, the said William Kemmler, other- 
wise called John Tart, upon some day within the week com- 
mencing on Monday,the 24th day of June, in the year of our 
Lord one thousand cight hundred and eighty-nine, and within 
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the walls ot Auburn State Prison, or within the yard or 
enclosure adjoining thereto, by then and there causing to pass 
through the body of him, the said William Kemmiler, other- 
wise called John Elart, a current of electricity of sufficient 
intensity to cause death, and that the application of such cur- 
rent of electricity be continued until he, the said William 
Kemmiler, otherwise called John Llart. be dead. 


(See Ji re Kemmler 136, U.S. Reports, page 441.) 


Inthe commitment or warrant of execution in the case at bar 
the specife mode of death is not indicated, but the agent and 
warden of the State Prison at Sing Sing is leit to his own 
construction of the law in the premises. 

The language of the commitment in this regard ts as fol- 
lows: “ Now, therefore, we do by this warrant, pursuant to 
the statute in such case made and provided, require, direct and 
command that you, the agent and warden of the State Prison 
at Sing Sing 
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cause the said judgment and sentence to be 
executed and entoreed, and that within the week beginning 
on Monday, the twentieth day of April, one thousand eight 
hundred and ninety-one, you do execution of said judgment 
and sentence by putting him, the said Charles Mecklvaine, to 
death in the mode, manner and way and at the place by law 


prescribed and provided.” 


) 
sce commitment or warrant of execution on fast page ol 


Paper Dok (>t) Appeal 


The agent or warden is simply a ministerial officer and not 
a judicial one. No power is given him under the Constitution 
to construe his dutics under the law. 

In the case of Kemmler, in which the proceedings were 
based upon a petition to the Supreme Court of the State o! 
New York, a return was duly made by the agent and warden 
anc the whole record Came ty) in review betore the State 


Court. and the Federal tribunal. because in the tirst instance 
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the Court granted the writ of Aabeas corpus, and in this way 
an intelligent understanding of the whole case was had by the 
Court. 

lf Mr. Justice Lacombe below had granted the writ of 
habeas corpus the whole record of the case at bar would 
have been before him and at this present time before the 
appellate tribunal, even though he had discharged the writ 
and remanded the condemned atter argument had. 

As the record stands, for the purposes of this argument on 
appeal, all things in the petition save contentions and con- 
clusions of law, are to be taken as controllingly and con- 


clusively true 


AIITI. 


The warrant ct execution, or commitment herein, does not 
command that the accused be subjected to solitary confine- 
ment. (See warrant of executton at the end of Paper Book on 


Appeal.) 


Phe agent and warden in no sense has any right to go 


beyond the express letter of his command. 


AIV. 


| hie pres iliarities of the solitary Svstem were the complete 
isolation of the prisones from. all human SOCICLY, anal his COn- 
fienient ima cell of Considerable size, so arranged that he had 
no direct intercourse with or sieht of any human being, and 
HO Chiploy MCE OF Tistructton, 

Phe quiet and order which were substituted tor the dis. 


order ot the pPreviots waht ol sVstem,. commended it at tirst to 
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the public mind; and other prisons on the same plan, but 
less liberal in the size of their cells and the periection of their 
appliances, were erected in Massachusetts, New Jersey, Mary- 
land and some of the other States, and in some instances. 
where it was not adopted tor all the prisoners, cells on. this 
plan were constructed for the worst criminals. 

But experience soon demonstrated that there were very 
serious objections to it. A considerable number of the erin 
nals fell, after even a short confinement, into a semi-latuous 
condition, from which it was next to impossible to arouse 
them; others became violently insane: others still Committed 
suicide; while those who stood the ordeal better were not 
generally reformed, and in most cases did not recover suttici- 
ent mental activity to be of anv subsequent service to the 
community. 

The great Cost ol prisons construe ted on This perden Iple Wiis 
another objection to it: and the prison rs being entirely 
unemployed, the whole charge of their maintenance came 
upon the State. 

It became evident that some changes must be made in the 
system. The * separate Syst mwas originated by thr 1’ | 
delphia society for ameliorating the miseries of public prisons, 
founded in 1787. Retaining the plan of continuous cellulas 
confinement, it permits the prisoner to work In his cell, in som 
Instances even encouraging him by reward lor over-work 
furnishes him with books, both tor readinw and. study, and 
permits him to receive the instruction im his cell, or as in 
Pentonville, England, in a general school room, where, how 
ever he 1s not permitt dto sec. though he may hear. his class 
mates; provides, unde similar restriction, flor his attendanes 


upon a prison ( hapel, or at least allows the chaplain to preac! 
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in the corridor. so that all can hear at the same time: or in 
some instances gives him a little garden to cultivate, and thus 
supply himself with some luxuries; permits the visits of the 
officers, chaplains. &c., to bis cell, and to some extent of othr 
people | allows him to correspond under supervision with 
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friends: and. at Pentonville and some other prisons of 1 


Class, provides “LIC 1) coott? oOrts and lp PpEthCes itl fii B® af 


thake im mm itsell rryenne comtiortabie even than the siceping 


“dt Sellinet ae sth potas Toate * 


rooms of persons of the middle classes generally. The ad- 
vantages of this system are represented to be, that it individ. 
ualizes the convict,and prevents his recognition by other 
prisoners who are confined with him, and who after his dis- 
charge might attempt to compel him to vicious courses by 
their knowledge of his previous disgrace; that it renders a 
larwe force of guards unnecessary, since combinations and 
conspiracies are impossible; that it also prevents his degrada- 
tion by those severe personal indignities which are regarded 
as indispensable in congregated prisons; and that it gives him 
more opportunity for instruction and reformation, to which 
end the good influences to which he is subjected are supposed 


1 contribute. 


(See American Cyclopedia volume 13, Article Prison, Edition 


lf pder the law as at now Stans, the SCVCTIEY of the punish- 
ment of the condemmed is very Conspretous, 

No person shall be allowed access to him without an order 
ol the Court, except the officers of the prison, whose visits 
are connrg od ‘a tiye rule » and aie only made tS it IS neces 

ry to vive the condemned food or water, or to see that in 
s despair he does not cormiit Ssureide, 

Hdis counsel and his physician are also permitted to see him, 
he one when legal advice or Con uiltation becomes HNCCCSSALTY, 

giher, when it Deca teijocon beatal fo preserve the body it 
ne condemned tor the executiones 

byven the visits of these must be at the discretion and under 
1 yt CalOus SUPEery sigh Of the warden 
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s fia Sehvoy ah equal privilege, bit tt is not 

peeihned how offen these isits eabb be titache, thor ot brow long 

Phieey | (eoisist, aid it is cpeaite evichout that thes 

VOVIStON OF the i\\ . Heaitless digehkeory ol thee Comdeuned 
rat 
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Lastly. 


It follows, that if the views expressed in this paper are cor- 
rect and suthcient, that the order of Mr. Justice Lacombe. 


below, denying the writ of habeas corpus, should be reversed. 
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SUPREME COURT OF THE UNITED STATES. 


CHARLES McELVAINE, Apre.iianr. 
against 


AUGUSTUS A. BRUSH. as AGEN?’ AND WARDEN AT 
Sing Sing PRISON. 


STATEMENT OF FACTS 

On the 23d day of October, 1880, the above-named ag pel: 
lant, Charles McElvaine, was convicted of murder in the first 
degree, of one Lucea, at a Court of Sessions, duly held in the 
county of Kings, State of New York, which murder was e¢om- 
mitted on the 22d day of Angust, TSS: an appeal was duly 
taken by said MeKlvaine from said judgment of conviction to 
the Court of Appeals of the State of New York, and after- 
wards such proceedings were had upon said appeal that, on 
or about the 20th day of April, i800, the Court of Appeals 
reversed said judgment of conviction, and ordered a new 
trial (see Case, reported 121 N.Y... 250): upon such new trial 
afterwards had, the said) MeElvaine was again ceonvieted. on 
or about the 25th day of September, T8000, of said erime of 
murder, and on or about the Ist day of October, 1890, le was 
sentenced to death (see Reeord, fol. 1): au appeal was again 
taken to the Court of Appeais (Warrant, fol. 7). and sueh pro 
ceedings were afterwards had upon said second appeal that 
said judgment of conviction was, by said Court of Appeals, 
duly affirmed, on or about the 24th day of February, 1891 
(see Case, reported 125 N. Y.. 596), and said court sent down 
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its remittitur to the said Court of Sessions to enforce said 
judgment, as rendered against the said McElvaine, according 
to law (Warrant, fol. 7), and thereafter said judgment of the 
Court of Appeals was duly made the judgment of said Court 
of Sessions; and thereafter, and on or about the 6th day of 
March, 1891, the said Charles McElvaine, in pursuance of 
sections 503 and 504 of the Code of Criminal Procedure of the 
State of New York, as amended by chapter 489 of the Laws 
of 1888, was duly brought before the said court by which he 
was convicted ; and thereupon the said court did duly issue 
its warrant to the agent and warden of the State prison men- 
tioned in the original warrant and sentence, which warrant 
was under the hand of the judge presiding at the said court, 
and which warrant duly commanded. the said agent and 
warden of Sing Sing Prison to do execution of the sentence 
upon the said Charles MeElvaine, during the week com- 
mencing on the 20th day of April, 1801. (See Warrant, fol. 7.) 

On or about the 21st day of April, 1891, said Charles 
MecElvaine, by A. C. Astarita, his attorney, presented to the 
(nited States cirenit judges for the Southern District of New 
York, a petition dated April 21, 1891, praying that the said 
court forthwith issue a writ of habeas corpus to Augustus A. 
Brush, then agent and warden of Sing Sing prison, requiring 
him to produce the body of said Charles McElvaine before 
said court, at some time to be designated in said writ, there 
to abide what should be awarded by said court in the 
premises (see Record, fols. 1-8); afterwards such proceed- 
ings were had that on or about the said 2Ist day of April, 
WWO1l, ata stated term of the Cireuit Court of the United 
States for the Southern Distriet of New York, held in the 
city of New York, an order was made by which the prayer 
of said petition was in all things denied (see Record, folio 8); 


afterwards the said attorney for the said MeElvaine did, on 
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or about the 21st day of April, 1891, appeal from said order 
to the Supreme Court of the United States, which appeal was 
in form allowed by the Hon. E. Henry Lacombe, cireuit judge 
for the said district, and the clerk of said Circuit Court was 
directed to send to the Supreme Court of the United States a 
transcript of the said decision and order thereupon and the 
appeal (see Record, fol. 9); that thereafter, and on or about 
the 22d day of April, 1891, there was served upon the 
Attorney-General of the State of New York, the attorney 
for the appellee herein, a certified copy of citation to appear 
at the Supreme Court of the United States, at Washington, 
pursuant to said appeal, to show cause why the decision in 
the said appeal should not be corrected, ete. (See Record, 
fols. 10-13) The case has been advanced and set down for 
argument. 

It was stipulated, October 26, 1891, that the appellant herein 
might print, as a part of the record herein, a certified copy 
of the warrant for the execution of MeElvaine, dated March 
6, 1891. (See fol. | of Warrant, as printed.) 

The following, it is believed, are the only provisions of the 
Code of Criminal Procedure of the State of New York bear- 
ing upon any of the questions properly under consideration 
upon this appeal : 


* Sec. 464. The granting of a new trial places the parties 
in the same position as if no trial had been had. All the 
testimony must be produced anew, and the former verdict 
cannot be used or referred to either in evidence or in 
argument.” 

“Sec. 491. When a defendant is sentenced to the punish- 
ment of death the judge or judges holding the court at which 
the conviction takes place, or a majority of them, of whom 
the judge presiding must be one, must make out, sign and 


— 
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deliver to the sheriff of the county a warrant, stating the 
conviction and sentence, and appointing the week within 
which sentence must be executed. Said warrant must be 
directed to the agent and warden of the State prison of this 
State designated by law as the place of confinement for con- 
viets sentenced to imprisonment in a State prison in the 
judicial district wherein such conviction has taken place, 
commanding such agent and warden to do execution of the 
sentence upon some day within the week thus appointed. 
Within ten days after the issuing of such warrant the said 
sheriff must deliver the defendant, together with the warrant, 
to the agent and warden of the State prison therein named 
From the time of said delivery to the said agent and warden 
until the infliction of the punishment of death upon him, 
unless he shall be lawfully discharged from such imprison- 
ment, the defendant shall be kept in solitary confinement at 
said State prison, and no person shall be allowed access to 
him without an order of the court, except the officers of the 
prison, his counsel, his physician, a priest or minister of 
religion, if tie shall desire one, and the members of his 
family.” 

“See. 492. The week so appointed must begin less than 
four weeks and not more than eight weeks after the sentence. 
The time of execution within the said week shall be left to 
the discretion of the agent and warden to whom the warrant is 
directed ; but no previous announcement of the day or hour 
of the execution shail be made, except to. the persous who 
shall be invited or permitted to be present at said execution 
as hereinafter provided.” 

See. 603. Whenever, for any reason other than insanity 
or pregnancy, a defendant sentenced to the punishment of 
death has not been executed pursuant to the sentence, at the 


time specitied thereby, nid tiie sentence or judgment intlict- 
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ing the punishment stands in full force, the Court of Appeals 
or a judge thereof, or the Supreme Court or a justice thereof, 
upon application by the Attorney-General or of the district 
attorney of the county where the conviction was had, must 
make an order, directed to the agent and warden or other 
officer in whose custody said defendant may be, commanding 
him to bring the convict before the Court of Appea!s ora 
General Term of the Supreme Court in the department, or a 
term of the Court of Oyer and Terminer in the county where 
the conviction was had. If the defendant be at large, a war- 
‘ant may be issued by the Court of Appeals or a judge 
thereof, or by the Supreme Court or a justice thereof, direct- 
ing any sheriff or other officer to bring the defendant before 
the Court of Appeals or the Supreme Court at a General 
Term thereof, or before a term of the Court of Oyer and 
Terminer in that county.” 

‘Sec. 504. Upon the defendant being brought before that 
court, it must inquire into the circumstances, and if no legal 
reason exists against the execution of the sentence, it must 
issue ils warran€é to the agent and warden of the State prison 
mentioned in the original warrant and sentence, under the 
hands of the judge or judges, or a majority of them, of whom 
the judge presiding must be one, commanding the said agent 
and warden to do execution of the sentence during the week 
appointed therein. The warrant must be obeyed by the 
agent and warden accordingly. The time of the execution 
within said week shall be left to the discretion of the agent 
and warden to whom the warrant is directed ; but no previous 
announcement of the day or hour of the execution shall be 
made, except to the persons who shall be invited or permitted 
to be present at said execution as hereinafter provided.” 

“Sec. 517. An appeal to the Supreme Court may be taken 
-by the defendant from the judgment on a conviction after 
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indictment, except that when the judgment is of death, the 
appeal must be taken direct to the Court of Appeals, and, 
upon the appeal, any actual decision of the court In an 
intermediate order or proceeding forming a part of the judg- 
ment-roll, as prescribed by section four hundred and eighty- 
five, may be reviewed.” 

‘Sec. 528 An appeal to the Court of Appeals, from a 
judgment of the Supreme Court, affirming a judgment of 
conviction, stays the execution of the judgment appealed 
from, upon filing, with the notice of appeal, a certificate ofa 
judge of the Court of Appeals or of the Supreme Court, that 
in his opinion there is reasonable doubt whether the judg- 
ment should stand, but not otherwise. When the judgment 
is of death an appeal to the Court of Appeals stays the 
execution, of course, until the determination of the appeal. 
When the judgment is of death the Court of Appeals may 
order a new trial, if it be satisfied that the verdict was against 
the weight of evidence or against law, or that justice requires 
a new trial, whether any exceptions shall have been taken or 


not in the court below.” 


POLN'TS. 
I. 


Krom the petition presented to Judge Lacombe upon the 
application for the writ of habeas corpus, it appears that the 
following grounds were relied upon by the petitioner for 
the granting of said writ. 


First. “ That the second sentence passed upon your petitioner 
was in violation of the Constitution and laws of the State of 
New York and of the United States, the court having no right 
or authority according to law to sentence your petitioner the 
second time as deponent believes.’ (Fols. 1 and 2.) 


m, 


Second. ** Your petitioner further shows that under and by 
virtue of the first sentence herein he entered upon and 
expiated in part the punishment affixed by existing law 


to his offense.’* (Fol. 2.) 


Third. That by virtue of the sentence passed on or about 
the sixth day of March, 1801, he was remanded to the custody 
of A. A. Brush, the agent and warden at the State prison at 
Sing Sing, State of New York, “to be executed accordingly, 
and that said Augustus A. Brush now holds petitioner and 
restrains him of his liberty for the purpose of killing your 
petitioner in violation of the Constitution and laws of the 


United States and not otherwise.” (Bol. 2.) 


Fourth. The petitioner further claims that the law under 
which sentence was passed is unconstitutional and void and 
in antagonism to the laws and Constitution of the United 
States, particularly in the following respeets and features : 
‘* That section 491 of the Code of Criminal Procedure of the 
State of New York, being a section, part and provision of the 
law under which the petitioner has been sentenced to death, 
provides, among other things, as follows: * From the time of 
said delivery to the said agent and warden until the infliction 
of the punishment of death upon him, unless he shall be 
lawfully discharged from such imprisonment, he shall be kept 
in solitary confinement at said State prison, and no person 
shall be allowed access to him without an order of the court, 
except the officers of the prison, his counsel, his physician, 
a priest or minister of religion, if he shall desire one, and 
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the members of his family.” (ols. 2 and 3.) 


Fifth. itis also claimed that that portion of the sentence 
“which prescribes as an element in and part of the punish- 
ment of the accused solitary confinement previous to his 


execution is in violation of the Constitution of the United 
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States and the adjudication of the United States Supreme 
Court heretofore had in that regard, the same, however, being 


in the nature of dicfa” (Fol. 3.) 


Sieth. It is further claimed that the Code of Criminal Pro- 
eedure of the State of New York, from sections 491 to 509, 
inclusive ** is nneonstitutional and void, beeanse under and 
by virtue of its provisions no authority is vested in any indi- 
vidual or publie official to put the accused person to death.” 


} ] *> 
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Nerenth. It is further alleged that the law aforesaid is 
unconstitutional and void ** beeause it does not prescribe how 
the accused shall be put to death: but it is left entirely to 
the diseretion of the warden of the prison to determine in 


what manner the accused shall be put to death.” (Fol. 4.) 


Highth. \t is further alleged ‘+ that it was the duty of the 
court who inflicted the sentence to explicitly direct the war- 
den to intliet the death penalty ata certain time instead of 
leaving it discretionary with that official to tix the day and 


hour of the exeetion.” ol. 4.) 


Ninth. leis further elaimed © that the warrant herein whieh 
commands the exeeution of your petitioner does not command 
that the aceused be subjected to solitary continement. - 


(Fol. 4.) 


Tenth. Vhe petitioner alleges that there are other grounds 
which he believes will show the law in question to be uncon- 
stitutional and void, which will be presented to the court on 
the argument upon said petition; and the petitioner does 
allege certain general objections to the said judgment and 
sentence. (Pols. 5 and 6.) But, as alleged by the petitioner, 
the contention is broadly this: ** 7’hal the Supreme Court o/ 
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judgment based upon the operation of an unconstitutional 
law or founded upon the unconstitutional application of a 
constitutional measure.’ (Fol. 6.) 

It may be here said, in connection with the objections of the 
appellant, that the warrant of March 6, 1891. for the execution 
of McElvaine, and which is printed as part of the record, con- 
tains a recital of the trial, conviction, and sentence of the said 
McElvaine. and the circumstances attending the commission 
of the crime. (See fols. 1 to7 of Warrant.) Also of an appeal 
from the judgment of conviction and sentence to the Court of 
Appeals, which conviction and sentence so appealed from 
was had on the Ist day of October, 1800. (Fol. 6.) 

It also appears from said recitals that the Court of Appeals 
rendered a decision and judgment whereby it affirmed in all 
things the said judgment of conviction and sentence on the 
24th day of February. 1891. and that the remittitur of said 
court was afterwards filed with the court below, and that it 
appeared by said remittitur that the Court of Appeals had 
ordered that the said judgment be remitted to the Court of 
Sessions to enforce its judgment as rendered against the said 
Charles McElvaine according to law; and that the said Court 
of Sessions did order and adjudge that the judgment of con. 
viction and sentence thereon rendered on the Ist day of Octo- 
ber, 1890, against the said Charles McElvaine be enforced and 
executed in manner provided by law, and did by said order 
or judgment “ designate and appoint the week beginning with 
Monday, the 20th day of April, one thousand eight hundred 
and ninety-one, asthe time within which the said judgment 
of death, as pronounced by said Court of Sessions against the 
said Charles MeElvaine should be executed and enforced.” 
(Fol. 7.) 

And said warrant contains the further recital : ** Now, there 


fore, we do by this warrant, pursuant to the statute in such 
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“ase made and provided, require, direct and command that 
you, the agent and warden of the State Prison at Sing Sing, 
cause the said judgment and sentence to be exeeuted and 
enforced, and that within the week beginning on Monday, the 
20th day of April, 1891, you do exeeution of said judgment 
and sentence by putting him, the said Charles MeElvaine, /o 
death in the mode, manner, and way and at the pl. ce by law 
prescribed and provided.” (Fol. 8.) 

Asa matter of fact, an appeal was taken to the Court of 
Appeals from a judgment of conviction of McElvaine, rendered 
October 23, 1889, and the Court of Appeals upon that appeal. 
at the Apri! Term, 1890, reversed the judgment of conviction 
for the adwission of improper evidence. (See 121 N. Y., 250.) 
Upon the second appeal referred to, the decision of the Court 


of Appeals is reported in 125 New York, 596. 


IT. 


he Supreme Court of the United States in re Kemimier (136 
to s., 436 and 447), was called upon to consider and to deter- 
mine as to the constitutionality of the statute of the State of 
New York in qnestion here. This case was an application 
for a writ of error to the Court of Appeals of the State of New 
York heard in the first instanee by this court. Among other 
things, Mr. Chief Justice Fuller, delivering the opinion 
of the court, said: » The decision of the State Courts sustain- 
ing the validity of the act under the State Constitution is not 
re-examinable here, nor was that decision against any title, 
right, privilege or immunity, specially set up or claimed by 
the petitioner under the Constitution of the United States. 
Treating it as involving an adjudication that the statute was 
not repugnant to the Federal Constitution, that conclusion 


was so plainly right that we should not be justified in allow- 
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ing the writ upon the ground that error might have super- 
vened therein.”’ (See pace 447.) 

It was further held that this statute was not in violation of 
the fifth or the fourteenth amendment to the Federal Con- 


stitution, and the learned chief justice further said : 


‘The enactment of this statute was in itself within the 
legitimate sphere of the legislative power of the State, and in 
the observance of those general rules prescribed by our 
systems of jurisprudence : and the Legislature of the State of 
New York determined that it did not infliet cruel and unusual 
punishment, and its courts have sustained that determination. 
We cannot perceive that the State has thereby abridged the 
privileges or immunities of the petitioner, or deprived him of 


due process of law.” 


And this case is also authority for the doctrine enunciated 
in Barbier v. Connolly (113 U. S.. 31) that the fourteenth 
amendment to the Constitution **was not designed to inter- 
fere with the power of the State to protect the lives, liberties 
and property of its citizens, and to promote their health, 
peace, morals, education and good order.” 

And so referring to the fifth ground of objection stated in 
the ‘petition herein (in the enumeration contained in this 
brief), that the Supreme Court had heretofore decided that so 
much of the statute as provided for solitary confinement pre- 
vious to execution was in violation of the Constitution of the 
United States ‘in the nature of dicta” we think it must be 
a mistake. This court in the case of Medley (134 U. 8.. 160), 
did hold that a statute passed after the commission of the 
crime of murder, which adds to the punishment of death 
(that being the punishment when the murder was committed) 
the further punishment of imprisonment in solitary contine- 


ment until the execution, When attempted to be enforced 


against the person convicted of that murder, is an ea post facto 
law, and 2 sentence inflicting both punishments upon lim is 
void. But. of course, there was no intimation that sucha 
statute as applied to the punishment of a crime committed 
after the passage of 2 statute was in violation of the Federal 
(fonstifution. but on the contrary, this conrt, in Holden vy. 
Minnesota (137 [2S . 483), clearly held that sneha statute was 
notin violation of the Constitution. 
(nd so referring to the sixth. seventh and erghith grounds 
f objection as enumerated in this brief. while it is not entirely 
clear what was the exact point intended to be raised bv the 
petitioner, we have assumed that it probably was: l*irst. The 
warrant should lave stated the manner in which the death 
penalty was e exeented. Second. The exact day for 
execution should lave been tixed bv the conrt. Tt will be 
seen, liowever, that under the statute and the sentence 
of the court. the agent and warden was authornzed and 
lirected fo) fo vexeeution of the sentence upon some 
dav within the week, “which week, by section 491 of chapter 
489 of the Laws of IsS8s. must be fixed by the court and 
stated in the warrant delivered to the shenif: but winet 
warrant is to be direeted to the agent and warden of the 
state prison. and which week, bv section 492 of said act, musi 
begin not jess than fouroweeks and not more than eight weeks 
after the sentenee. and by the same section it is provided thai 
‘the time of the exeeution within said week shail be leit to 
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the diseretion of the agent and warden, to whom the warrant 


if wenre right in the assumption as to the real grounds of 
objection, it is sulficient fo say that the secoid question was 
involved on and letermined oy this court in) Holden v. Min- 
hesota supra), except in that case the statute devolved upon 


the Grovernor the diseretion oi xing the time of eXecullon, 
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“and depended upon the warrant of the Governor Thits 


court said, at page 495, “it is competent for the State 1 
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habeas corpus to inquire into the cause of the detention of 
anyone claiming to be restrained of his liberty in violation 
of the Constitution or laws or treaties of the United States, 


itrcas not intended hy Congress that they should by writs of 


habeas corpus obstruct the ordinary administration of the 


eriminal laies of the State through their ownulribunals” (Un 
re Wood, 140 U. S., 289.) 
But it never has been claimed that this provision of the 


Coustitution as to being twice put in jeopardy of life had any 
application where a verdict was set aside upon an appeal 
prosecuted by the prisoner. (See Ex parte Lange, 18 U. S., 


~sy — r , ‘ , - : : 2 
173 and 201. and eases cited.) 


VI. 


The right ofappeal did not belong to the prisoner at common 
law, and until the Third of Queen Anne a writ of error or 
appeal in any criminal case was held to be merely ec gralia. 
The Legislature of this State having given the right of appeal 
to a convieted person, and having also enacted what the 
consequences or results of such appeal should be, it does 
not lie in the mouth of the prisoner to assert, after having a 
new trial granted, that he can not again be tried, and if found 
guilty punished. This doctrine is well settled in this State 
and others. (See People v. Palmer, lov NO Y..413.)) Neither 
is there any question that the Legislature of a State liad the 


power to pass suchanaert. (Kring v. Missouri, 07 ULS., 220.) 


VIL. 


With referenee to any argument that may be offered here 
by the appellant s attorney, that he has been, by virtue of any 
Sentence of the Court of Sessions or the execution of its 


warrant, twice putin jeopardy of life by reason of his solitary 
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The Supreme Court will follow the adjudications of the 
highest court of the State in the construction of its own ' 
statutes. This is a general rule of decision, and this case 
does not come within any of the exceptions to the rule. 
(Fairfield v. Co. of Gallatin, 100 U. 8., 52.) = 


VIII. 


For all of the foregoing reasons the order or judgment of 
Mr. Justice Lacombe, denying the application for the writ of 
habeas corpus, should be affirmed. 


CHARLES F. TABOR, Alt’ y-Gen’l, 

Attorney for the Agent and Warden of Sing 
Sing Prison and for the State of New 
York, Appellees herein. 


Office ann post-office address, Capitol, Albany, NV. Y. 
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the stay was plainly correct, if no right to aypeal from the 
order refusing a new trial in such case existed. 

The right of appeal in criminal cases is statutory only, and 
in the absence of a statute authorizing an appeal ina given 
case, no appeal can be taken. The court in whieh the trial of 
an indictment is had has power to entertain a motion for ¢ 
new trial on the ground of newly discovered evidence (Code 
of Crim. Pro., sees. 463, 465), and may grant or refuse it. The 
Code of Criminal Procedure, tithe 11, defines and regulates 
the right of appeal in criminal eases. Seetion S17, as origin- 


ally enacted, was as follows : 


See. JIT. An appeal to the Supreme Court may be taken 
by the defendant from the judgment on a conviction after 
indictment, and upon any appeal, any actual decision of the 
court inan intermediate order or proceeding forming a part of 
the judgment roll. as presertbed in) section 485, may be 


reviewed, - 


By seetion 485, a copy of the minutes of any proceedings 
upon a motion fora new trial ts required to be annexed to 
and forms a part ol, the judgement roll. Seetion 517 was 
amended by chapter 493 of the Laws of 1887, by providing 
that when the judgement is of death, the appeal must be taken 
direct to the Court of Appeals, and that court was author- 
ized to review any intermediate order or proceeding forming 
part of the judgment roll, as the Supreme Court was author- 
ized to do by the original section. 

It will be observed that the seetion only authorizes a review 
of intermediate orders and proceedings in connection with an 
appeal from the judgment, and when they are embodied in 
the judgment roll. ‘There is no statute provision vuthorizing 
an appeal from an order denying a new trial, except as inci- 


dent to an appeal from the judgment. 
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It is said that the Legislature could not have intended to 
permit an appeal trom such an order in that case, and to deny 
it Where the application for a new trial is made after final 
judgment of aflirmanece. and denied, when it would be too 
late to make the proceedings a part of the judgment roll. The 
Legislature seemed to assume that such proceedings would in 
all cases be taken before an appeal froma judgement. Tt mas 
be that the failure to provice for an Lp pres! In stieli a etse as 
this was cvsus omissis. But the courts must be guided by 
the law as it Is, and cannot give an appeal where none ts 
given by the statute, and there is no statute authorizing an 
appeal from an order denying a new trial made after the roll 
is made up and the final affirmanee of the judgment 

The contention that the Legislature in abolishing writ of 
error and cerliorarié, as was done yy section O17, did) not 
Intend to take away any remedies formerly obtainable in 
those proceedings, has ne foree, for the reason that neither a 
writ of error nor cerliorar/s would bring lly) lor review an 
order denying a motion for a new trial made on the ground 
that the verdict was against the weight of evidenee, or on the 
ground of hewly discovered evidence (People Vv. Shorter, 
2N. Y.,193: Manke v. People, 74 id.. 415; People v. Casey, 
72N. Y., 398; Hunt v. People, 76 No Y., 80. People ex rel 
Folk v. Board of Police, ete. 68 id. 405: People ex rel. S. 
& U. H. R. R. Co. v. Betts, 55 id, 600. 

There was no error in the order of the General Term affirm 
ing the order of Justice Pratt, refusing a stay of proceedings, 
and it should, therefore, be affirmed. 

The appeal in the second case above entitled is from an 
order of the General Term, affirming an order ol Mr. Justice 
Cullen dismissing a writ of Aabeas corpus granted upon the 


application of Trezza for his discharge from imprisonment in 
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the State Prison at Sing Sing, and remanding him to the 
custody of the agent and warden. 

When the writ was granted Trezza was held by the agent 
and warden under a warrant issued by the Court of Sessions 
of Kings county, dated March 6, 1891, reciting his conviction 
on an indictment charging him with the crime of murder of 
one Alexander Salvano, in that county on the 6th day of 
April, 1890; his trial, conviction and sentence to the punish- 
ment of death, and that he be delivered by the sheriff within 
ten days from the date of his sentence to the said agent and 
warden of the State Prison at Sing Sing, and that said agent 
and warden within the week beginning Monday, the 21st of 
July, 1890, exeeute him, the said Trezza, * by putting him to 
death in the mode, manner and way, and at the place by law 
prescribed and provided ;"° that Trezz1 on the Ith of June, 
1890, appealed from the judgment of the Court of Appeals, 
which court aflirmed the judgment February 2ith, 1891; that 
Trezza was re-sentenced by the Court of Sessions of Kings 
county to be exeeuted during the month beginning Monday, 
the 20th day of April, [80l. The warrant then proceeds to 
command the agent and warden, to whom it was addressed, 
to cause the said judgment and sentence to be executed 
within the week last mentioned, “by putting him, the said 
Nicola Trezza, to death in the mode, manner and way, and at 
the place by law prescribed and provided.” 

[It appears that after the appeal taken by Trezza he was 
taken to Sing Sing Prison, and there detained in close con- 
finement, where he remained until he was taken to Kings 
county for resentence, and was then remanded again to the 
custody of the agent and warden of the State prison. 

There are two grounds urged for the discharge of Trezza: 
Kirst. That the sentence did not speeify the mode in which the 


death should be intheted, viz., that provided by the statute of 
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97 id., 146; Weed v. People, 31 id., 465.) The objection is, 
we think, untenable. 

The second ground upon which the discharge of Trezza is 
claimed is that he has been once punished. The argument 
is that the appeal to the Court of Appeals after the first 
sentence stayed both the execution of the direction that 
Trezza should be kept in solitary confinement until the 
execution of the death penalty, as well as the part of the 
sentence that he be put to death, but that as his solitary con- 
finement in the State prison was continued pending the appeal, 
and that, as was held in the case of In re Medley (134 U.S., 
160) the sentence to solitary confinement accompanying the 
death sentence is a part of the punishment, he has suffered 
that part once and could not lawfully be re-sentenced to close 
confinement, to be followed by death. Tf the counsel is right in 
respect to the operation of the appeal, as staying both a con- 
tinuance of the close confinement and the execution of the 
death penalty, then it simply follows that Trezza was unlaw- 
fully imprisoned, and the usual remedy for the illegal 
restraint was open to him. This restraint was, in this view, 
not the act of the law, but the illegal act of the agent or 
warden. The convict could not elect to submit to it, and 
then treat it as a satisfaction of the sentence. But we 
agree with the learned judge before whom the proceeding 
was taken, that by the true construction of section 528 of the 
ode of Criminal Procedure, as amended in 1887, an appeal 
to this court froma conviction in a capital case stays the 
judgment of death only, and not that part of the judgment 
providing for the custody of the defendant, between his 
removal to the State prison and his execution. 

This would seem to be all that a convicted criminal could, 
of right, demand, and an opposite construction would 


occasion much inconvenience. Whether an appeal ina ecrimi- 
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nal case stays the exeeution of the sentence depends upon 
the statute. It not infrequently happens that the exeeution 
of a sentence to imprisonment continues, notwithstanding an 
appeal. The convict, if he obtains a reversal of the judg- 
ment and is again convieted on a second trial, may be 
sentenced to a new term of imprisonment, and the court is not 
bound to regulate the second sentence in view of the fact that 
the convicted has already suffered imprisonment under the 
first sentence. The re-sentence in the present case was 
rendered necessary by reason of the faet that Trezza, by his 
own act in his own interest, had, by his appeal, prevented 
the execution of the death penalty at the time fixed by the 
first sentence. 

The construction of section 528 is not entirely clear, but 
the construction we have given is justified by the language, 
and it probably accords with the intention of the Legislature. 

We think the order in this esse should be affirmed. 

* All coneur.” 

(A copy.) H. E. SICKELS, 
Reporter, per C. 
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THOMAS KNIGHT VS, THE UNITED LAND ASSOCTATIOX ET AL. 
] No. 12748 
In the Supreme Court of the State of California, Department 


40, ~~. 


UNITE Lanxp Assocra roy and Chinpoy ©. Tripp. Plaintiffs — 
‘espondents, 
Cs, 
Troms KNicur, Defendant and Appellant. J 


7 ranseript On Appeal. 


| Dan Oo Preston, attorney for defendant and appellant: Philip G. 
Galpin, attorney for plaintiffs and Fespondents. 


Mndorsed - Filed this 2th) day of June, ISSS. J. D. Spencer, 
clerk, by Ben. M Maddox, deputy clerk. 


]! In the Supreme Court of the State of California. 
Pranser ips on Appeal 


In the Superior Court in and for the City and County of S 


an 
Franciseo, State of California, Deparitmens d. 
Unirep LAND Agg, IATION ang CLINTON @ Tripp, 
‘laintiffs ve = 
Plaintipy : No. 2804 
v. j 
Thomas K Nii. Defendant. } 


Complaint in Lyectment 


The plaintiffs above named, COMplaining of defendant above 
Named, tor causes Of action allego— 


2 I, 
That the Plaintiff The United Land Association, is duly incorpo- 


rated under the laws Of the State of ¢ alifornia 


IT. 


That the Plaintiff Clinton @ Tripp is a Citizen of the State of 
linois and NOt a Citizen of the State Of California 


ITT. 


That the defendant, 43 plaintiffs ape informed and believe, js a 
7 . a 


Citizen and resident of the State of Californi, ’ 
1348 


I—]3. 


THOMAS KNIGHT YS, 
IV. 

That on the 20th day of November, 1880, the said plaintiffs were 
owners and seized in fee and possessed and entitled to the possession 
of all that certain parcel of land situate in the city and county of 
San Francisco, State of California, and deseribed as follows, to wit: 
Commencing at the southwest corner of Seventh and Berry streets, 
thence along the southwest side of Seventh street to Channel street ; 
thence at right angles along the northwest side of Chatinel street to 
the corner of Eighth street if extended; thence at right angles 
northwesterly along the easterly side of Eighth street to Berry 
street; thence at right angles northeasterly along the southeasterly 
side of Berry street to the point of commencement— 

Being known on the official map of the city and county of San 
Francisco as block number forty (40). 


3 V 


That while the plaintiffs were such owners and seized and pos- 
sessed and entitled to the possession of said land and premises the 
said defendant did, on the day and year aforesaid, wrongfully and un- 
lawfully enter into and upon the same and oust and eject the plain- 
tiff therefrom, and ever since that day wrongfully and unlawfully 
withheld and = still and now wrongtully and unlawfully do with- 
hold the possession thereof from the plaintiffs, to their damage in 
the sum of one hundred dollars. 

That the value of the rents and profits of the said land and 
premises is one hundred dollars per month, and that by reason of 
the unlawful withholding of said land by the defendant as aforesaid 
plaintiffs have been deprived of said rents since the 20th day of 
November, 1550, and to their loss and damage in the sum of five 
hundred dollars. Wherefore the plaintiffs pray judgment against 
the said defendant. for the restitution of said land and premises and 
for the sum of five hundred dollars damages for the withholding 
thereof and six hundred dollars damages caused by the loss of the 
value of the rents and profits thereof, together with costs of suit. 

D. i. TRIPP, 
Ally jor Plaintiis. 
IARMON & GALPIN, Of Counsel. 


(Duly verified.) 


(endorsed :) Filed Noy. 25rd, 1880. Wim. A. Stuart, clerk, by P. 
Deveney, deputy clerk. 


4 (Title of Court and Cause.) 


y [ MSWME?T. 


The defendant above named, by Benjamin S. Brooks, his attorney, 
in answer to the complaint herein, says— 
That he has no information or belief on the subject suflicient to 
: i - ear . P ? P ns ° a * EY bé . 
enable him to answer the allegation that the plaintiff The “ United 
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Land Association” is a corporation duly incorporated under the 
laws of the State of California, and therefore denies that the plaintiff 
The United Land Association is a corporation duly incorporated 
under the laws of the State of California. 

That he has no information or belief on the subject suflicient to 
enable him to answer the allegation “that the plaintiff Clinton ©, 
Tripp is a citizen of the State of Illinois and not of the State of 
California,” and therefore denies that the plaintiff Clinton ©. Tripp 
is a citizen of the State of Illinois and not a citizen of the State of 
California. 

That he denies that on the 20th day of November, 1SS0, or at any 
other time the said plaintiffs, or any other person except this de- 
fendant, was the owner, or seized in fee, or possessed, or entitled to 
the possession of all that certain piece or parcel of land situate in 
the city and county of San Francisco, State of California, and par- 
ticularly deseribed in the said complaint on file herein. 

That he denies that while the plaintiffs were such alleged owners, 
OP SO seized, or possessed, or entitled to the possession of said land 

and premises the said defendant did on the day and year 
o aforesaid or that he did at any time wrongfully and unlaw- 

fully enter into and upon the same or oust or eject the plain- 
tiffs therefrom or ever since that day or any other time wrongfully 
and unlawfully withholds the possession thereof from the plaintiffs 
or either of them, to their damage in the sum of one hundred dollars 
or any sum whatsoever. 

Denies that the rents and profits of the said land and premises is 
one hundred dollars per month or any sum whatever, or that by 
reason of the alleged unlawful withholding of the said land by this 
defendant plaimtitis have been deprived of said rents since the 20th 
day of November, ISSO, or any other time, or that said plaintiff suf- 
fered loss or damage in the sum of five hundred dollars or any other 
sum. 

Wherefore defendant prays to be hence dismissed with his costs 
of sult. 

B.S. BROOKS, 
Attorney for Defendant. 


(Duly verified.) 


(Endorsed:) Filed Mareh 17, 1885. William T. Sesnon, clerk, 
by Jolin J. Kenny, deputy clerk. 


(Title of Court and Cause.) 


Order of it fer nce 


In accordance with the stipulation of the respective counsel herein, 
it is hereby ordered that this case be, and is hereby, referred 
to Philip Teare, Esq., to try all the issues and report his find- 
ings and judgement thereon. 


J. V. COFFEY, Judge. 


San Francisco, Oct. 26, 1887. 


THOMAS KNIGHT Ys. 


(Endorsed :) Filed Oct. 28, 1887. Wm. J. Ruddick, clerk, bv 
Thos. Croke, deputy clerk. 


(Title of Court and Cause.) 
Defendants Bill of E’veeptions. 


Be it remembered that on the twenty-sixth day of October, 1887, 
the above cause was referred by order of the court to Philip Teare, 
isq., to take the testimony, try all the issues of law and fact, and 
enter Judgment thereon. 

That thereafter the parties appeared before Ilon. Philip ‘Teare, ref- 
eree aforesaid, on the twenty-ninth day of February, 1SS8—the plain- 
tiffs by Philip G. Galpin, their attorney, and the defendant by EF. 
i. Preston, his attorney. 

To sustain the issues on behalf of plaintiffs they introdaced testi- 
mony showing that the premises in question are located on the sur- 
face of the earth between Barry. Channel, Seventh and Eighth streets, 
in the citv and county of San Francisco, State of California, and that 
the plaintiffs held title thereto under a grant from the State of Call- 
formia and various mesne conveyances, provided the title to said 
premises was originally in the State and provided a certain deed 

hereinafter mentioned was effectual to convey said title. 
7 lor the purpose of proving title in the State plaintiffs of- 
fered evidence as follows: 


The plaintiffs called asa witness Grorce R. Turner, who testified 
that he had been a civil engineer and surveyor for over twenty-five 
years; was deputy county surveyor of the county of San Francisco 
in 1852; was city and county surveyor thereof from October, 1857, 
to October, 1861, and since then deputy city and county surveyor 
for six or seven years. 

The witness having testified that he knew where the premises were 
located, and that he had made surveys in that neighborhood in 1854, 
was asked this question : 

Q. Where did the line of ordinary high-water mark run in the 
nelehborhood of the block between Seventh and Miglith, Berry ana 
Channel streets (of which the premises in controversy herein are a 
portion), at the time you first remember it ? 


This question was objected to as incompeteit, immaterial, and 
Irrelevant, and that parol evidence was inadmissable to prove the 
location of the boundary lines deseribed in the deeree. The objec- 
tion was overruled, the evidence was admitted, and the defendant 
duly excepted, 


The witness testified “ that at his earliest recollection of the neigh- 
borhood the line of ordinary high-water mark was far aboye and to 
the north and west of the premises.” 
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Question by Mr. GALPIN: 
QM. At that time, viz, in 1854, where was the surface of this block 


with reference to the surface of the water at ordinary high tide”? 

S Defendant objected that sate question Was Inmmnaterial, 
irrelevant and incompetent, and not the best evidence of the 

fact enquired of. Objection overruled, and defendant excepted. 


The witness answered : 

A. The surface of the block at ordinary high tide was far below 
the surface of the water. 

(). low far up was Mission creek navigable at that time ? 

Same objection as the last; same ruling anid exception, 


\. IT saw seows loaded with brick away above, to the west of these 
promises-—above Sixteenth street. 


Counsel for plaintiffs then read in evidence the judgment-roll in 
the case of The City and County of San Francisco v. The United 
States, begun in the board of land commissioners, by the filing of a 
petition therein, in TS52, in which petition the city asks that four 
square leagues of land be confirmed to her: also the decree therein 
of the court, which Is found in finding 16; also offered in evidence 
the first survey of the lands of the said city ander satd decree, pro- 
duced from the office of the United States surveyor general for the 
district of California, made and approved by L. Upson, United 
States survevor general, August 16th, 1868, and confirmed by Com- 
missioner of the Land Ollice J. A. Williamson November I1th, 
ISTS, being the survey mentioned in the twelfth finding (on this 

survey is traced the boundary line of the land confirmed to 
9 said city by said decree of the circuit court of the United 

States in said case); also the certificate of approval of L. 
Upson, who was at its date United States surveyor general, in the 
words and figures following : 


“The fleld-notes of the survey of the pueblo of San Francisco 
from which this prlaat Is trade have been examined ana approved 
and are on file in this oflice. 


“LL. UPSON. 


“United States surveyor general's office, San lFranciseo, Aug. 15, 
ISGS.” 


(Ilere follows map marked p. %) 


Also the conlirmation thereof by thie decision of J. A. William. 
son, Who was then Commissioner of the Geeneral Land Otliee. dated 
November 11th, 1S78. In said survey the boundary line of the 
pueblo is run to the north and west of the premises in) controversy, 
and they are left outside of this survey. 

The plaimtills also proved by said George Turner that the prem- 
ises In controversy were below ordinary high-water mark as laid 
down on said survey. 
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To said survey and said parol proof of the location of the prem- 
ises with refererce to the line of high tide as delineated on said 
survey and to each of them defendant daly objected “that the said 
survey Was not competent evidence, for that the same was not mat- 
ter of record; secondly, that said survey did not tend io prove, as 
between the parties to this action, where said line was, being res 

inter alios acta; that said survey had been eancelled and 
10 superceded by a second or subsequent survey made by F. 

Von Leicht in accordance with Instructions of the Secretary 
of the Interior.” 

The objections were overruled, the survey was admitted in evi- 
dence, and the defendant duly excepted. 

Plaintiffs also produced in evidence a map made by Butler, sur- 
veyor and engineer, in TSo7,and printed and published by Nathan- 
lel Gray In San Franeisco in 1So7, showing the line of ordinary 
high-water mark at about the same line as on said survey approved 
by Upson. 

Also a book of maps from the office of the city and county sur- 
. vevor of said city made by Geo. C. Potter in  1S65—4, the then city 
and county surveyor, showing the line of ordinary high-water mark 
at about the same line as on said survey approved by Upson. 

Also a map of the United States Coast Survey, made In LSo7, 
showing the line of high tide at about tlre same line as on said sur- 
vey approved by Upson: aiso a map of the United States Coast 


Survey, made by Capt. W.P. Palmer in 1859, showing the line of 


high tide at about the same line as on said survey approved by 
Upson, 

Also a map made by K.P. Bridgens, civil engineer, and pub- 
lished by M. Bixby in 1853, showing the line of high tide at about 
the same line as on said survey approved by Upson. 

To all said maps said defendant objected that they were incompe- 
tent, immaterial, and irrelevant. Said objections were overruled, 

and defendant excepted. 
11 Plaintiffs introduced also in evidence from the otliee of the 
clerk of the board of supervisors the original minute book 
of the proceedings of the board of supervisors of said city and county, 
and read a resolution of said board, passed on the 25rd day of De- 
cember, 1878, “that no appeal be taken from the decision on said 
survey of J. A. Williamson.” 
Same objections. Overruled, and defendant excepted. 


Plaintiffs’ counsel offered in evidence two deeds from the board of 


State tide land commissioners to George W. [cllis, dated the 24th 
day of November, 1875, and acknowledged on the 27th day of No- 
vember. 1875. and recorded on the 2BOth day of December, S75, 
Book 816 of Deeds, pages 7 to 21, inclusive, together with the letter 
of the attorney general, John L. Love, dated November 5th, 1875, 
which letter can be found in finding 7. 

Said deeds cover the premises in controversy, which are more fully 
described in finding 5. 

Whereupon the defendant objected to said deeds on the ground 
that they are incompetent, in that the board of tide land commis- 
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sioners had no power or jurisdiction to make such deeds; upon the 

further ground that it does not appear from the deed nor has it been 

proven In evidence that the board was advised by the attorney gen- 

eral to make such a deed. Objection overruled, and defendant duly 
excepted, and the plaimtith read said deeds and letter. 

1? llere plaintiffs rested their Cuse. 

The defendant offered in evidence the patent of the pueblo 
lands issued by the Government of the United States of America to 
the city of San lranciseo, dated the 20th day of June, 1SS4, signed 
by the President, Chester A. Arthur, by William HH. Cook, secretary, 
and S. W. W. Clark, of the General Land Otlice. Recorded at the 
request of Washington Bartlett, mayor, July oth, 1Ss54,in Liber 1 of 
Patents, page 91. The patent is more fully set out in finding 16. 

Defendant’s counsel offered the plat of the pueblo lands of San 
Francisco, finally confirmed to the city of San Francisco, surveyed 
under instructions from the United States surveyor general by F. 
Von Leicht, United States deputy surveyor, in December, 1883, 
together with the courses, distances, and boundaries tabulated on 
said map. Endorsed also: “Approved May 15th, ISs4. M. ©. Me- 
Ferland, Commissioner of the General Land Office;” and also en- 
dorsed : 

“The field-notes of the survey of the pueblo lands of San’ Fran- 
cisco, from which this plat has been made, are strictly in accord- 
anee with the instructions of the honorable Commissioner of the 
General Land Office reeeived with his letter, dated November 25, 
1SS5, as the same appear of record and on file in this etlice. United 
States surveyor general’s office, San Francisco, California, January 
17th, ISs4d. W. IL. Brown, United States survevor general for Cal- 
iMornia.” 

lt was admitted that the patent includes within its exterior 

boundaries the land in question. 

15 Taintifls objected to said) patent that it was Incompetent 

evidence to show title in the city of Sahl l'ranecisco iis uvainst 
“antees of the State to the premises 1 question, because : 
Ist. The State of ¢ alifornia acquired her title by virtue of her 
sovereignty on her admission into the Union, and her title could 
not be overthrown by declarations of the United States made after 
title hac vested In her. 

2d. That as to lands acquired by virtue of her sovereignty, ihe 
State was not the owner of a private land claim and was not 
bound to present her claims to the board of land commissioners, or- 
ganized under the act of Congress entitled An act to aseertain and 
settle the private land claims in the State of California, passed 
Mareh 3, ISol, nor is she concluded as to her riglits by not present- 
Ing them iis provided in seetion 13 thereof, nor by any decision On} 
the claim of another Perso. The act did not apply to her or her 


«7 
@1 


property. 

od. The only authority for the patent was a deeree of the United 
States circuit court, which court was not vested with jurisdiction 
over the State or the property of the State, although it was vested 
with jurisdiction over natural persons and corporations. Neither 
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To said survey and said parol proof of the location of the prem- 
ises with reference to the line of high tide as delineated on said 
survey and to each of them defendant duly objected “that the said 
survey Was hot COTE Fe tent evidence, for that the same was not mat- 
ter of record; secondly, that said survey did not tend io prove, as 
between the parties to this action, where said line was, being res 

inter alios acta; that said survey had been cancelled and 
10 superceded by a second or subsequent survey made by F. 

Von Leicht in accordance with instructions of the Seeretary 
of the Interior.” 

The objections were overruled, the survey was admitted in evi- 
denee, and the defendant duly excepted. 

Plaintiffs also produced in evidence a map made by Butler, sur- 
veyor and engineer, in TSo7,and printed and published by Nathan- 
lel Gray in San Francisco in 1857, showing the line of ordinary 
high-water mark at about the same line as on said survey approved 
P by Upson. 

Also a book of Phiapos from the office of the city nia COuUNLY Sur 
veyor of said city made by Cieo. ©. Potter in ISG5—4, the then city 
and county surveyor, showing the line of ordinary high-water mark 
at about the same line as on said survey-approved by Upson. 

Alsoa map of the United States Coast Survey, made in 1857, 
showing the line of high tide at about the same line as on said sur- 
vey approved by Upson : also a rhhityp> of the United States Coast 


Survey, made by Capt. W.P. Palmer in 1859, showing the line of 


high tide at about the same line as on said survey approved by 
Upson. 

Also’'a map made by KR. P. Bridgens, civil engineer, and pub- 
lished by M. Bixby in 1555, showing the line of high tide at about 
the same line as on said survey approved by Upson. 

To all said Dhaips sald defendant objected threat they were incom pe- 
tent, immaterial, and irrelevant. Said objections were overruled, 

and defendant excepted. 
1] Plaintiffs introduced also in evidence from the ofliee of the 
clerk of the board of supervisors the original minute book 
of the proceedings of the board of supervisors of said city and county, 
and read il resolution of sata board, passed Or) the Ora day of | eo 
cember, IS7S, “that no appeal be taken from the decision on said 
survey of J. A. Williamson.” 
Same objections, Overruled, and defendant excepted, 


Plaintitts’ counse!] ollered in) evidence two dd eds from the board of 


State tide land commissioners to Creorge W. Ellis, dated the 24th 
day of November, 1$75, and acknowledged on the 27th day of No- 
vember, 1875, and recorded on the 29th day of December, IS75, 
Book S16 of Deeds, pages 7 to 21, inclusive, together with the letter 
of the attorney general, John Rw Love, dated November oth. IS Zs. 
which letter can be found in finding 7 

Said deeds cover the premises in controversy, which are more fully 
described in finding 5. 

Whereupon the defendant objected to said deeds on the ground 
that they are incompetent, in that the board of tide land commis: 


-~ © 
? 
; 

“1 
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sioners had no power or jurisdiction to make such deeds; upon the 
further ground that it does not appear from the deed nor has it been 
proven in evidence that the board was advised by the attorney gen- 
eral to make such a deed. Objection overruled, and defendant duly 
excepted, and the plain tith read said deeds and letter. 

12 Hlere plaintiffs rested their case. | 

The defendant offered in evidence the patent of the pueblo 
lands issued by the Government of the United States of America to 
the city of San Francisco, dated the 20th day of June, 1SS4, signed 
by the President, Chester A. Arthur, by William IL. Cook, secretary, 
and S. WoW. Clark, of the General Land Office. Recorded at the 
request of Washington Bartlett, mayor, Jaly oth, 1S54,in Liber 1 of 
Patents, page YL. The patent is more fully set out in finding 16. 

Defendant's counsel offered the plat of the pueblo lands of San 
Francisco, finally confirmed to the city of San Franciseo, surveyed 
under instructions from the United States surveyor general by F. 
Von Leicht, United States deputy surveyor, in’ December, 1885, 
together with the courses, distances, and boundaries tabulated on 
said map. Endorsed also: “Approved May 15th, ISS4. M. C. Me- 
Ferland, Commissioner of the General Land Otlice;” and also en- 
dorsed : 

“The tield-notes of the survey of the pueblo lands of San Fran- 
C1seo, from which this plat has been made, are strictly In accord. 
ance with the instructions of the honorable Commissioner of the 
General Land Office received with his letter, dated November 25, 
1SS3, is the Sathe appear of record and Ol} file 1) this oflice. lnited 
States survevor general’s oflice, San Francisco, California, January 
7th, ISSd. 0 W. TL. Brown, United States survevor general for Cal- 
Mornia.: 

It was admitted that the patent includes within its exterior 

boundaries the land In question. 
ls Piaintills objected to said patent that it was incompetent 
evidence Lo show title in the CILV of Sat lraneisco as avalnst 
grantees of the State to the premises In question, because : 

Ist. The State of California aequired her title by virtue of her 
sovereignty on her admission into the Union, and her title could 
not be overthrown by declarations of the Lnited States made after 
title had vested in her 

7d. That as to lands acquired by virtue of her soverelgnty, ihe 
State Was hol the owner of a private land claim und was not 
bound to present her claims to the board of land commissioners, or- 
ganized under the act of Congress entitled An act to aseertain and 
settle the privat land claims in the State of California, passed 
Mareh 5, 1551, nor is she concluded as to her rights by not present- 
Ing them as provided In section 15 thereof, nor by any decision on 
the claim of another person. ‘The act did not apply to her or her 
property. 

Sd. The only authority for the patent was a decree of the United 
States circuit court, which court was not vested with jurisdiction 
over the State or the property of the State. although it was vested 
with jurisdiction over natural persons and corporations. Neither 
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the dceree nor any proceedings under the decree could affect the 
title of the State or furnish evidence against her. 

4th. The State was nota party to the record in the case of The 

City, ete, ¢. The United States, nor is she aflected as a nat- 
14 ural person or corporation would be by a failure to attend 

before the United States survevor general and object to a 
survey, as provided in section one of the act of Congress approved 
July 1, 1864, and entitled “An aet to expedite the settlement of 
titles to lands in the State of Caiifornia.” 

But, being a stranger to the entire record and proceeding, the 
patent is not competent evidence against her or her property. 

oth. The first survey is the tinal adjudication of the Land Office 
of the location of the premises described in the decree, because— 

(v.) In confirming a survey under the acts of Mareh 5, 1851, and 
July 1, 1864, the Commissioner acts ina special judicial capacity 
and his decisions are not appealable to the Secretary of the Interior. 

(L.) The city refused to appeal, and this refusal appears in the 
record, and there was no appeal. 

(c.) The first confirmed survey is better evidence of the location 
in this case than the patentand the patent is void to the extent that 
it departs from it. 

(d.) The decree confirms to the city only the land above or within 
the ordinary high-water mark at the date of the conquest. 

The premises are outside that specific boundary, and, as the sur- 
veyor general had no authority under the acts of Congress to sur- 
vey nor the Land Office to patent land not contirmed to the claim- 
ant, the decree controls and the patent is void to the extent that it 

departs from the specific boundary given in the decree. 
1h The court admitted the evidence, but refused to find for 
defendant, and the defendant duly excepted. 

The defendant’s counsel introduced the judgment-roll in the case 
of Thomas Knight «. The City and County of San Francisco, in 
which a judgment in favor of the plaintiff was rendered November 
6, 1S6S, quieting title of the vlaintiff to the premises. 

And whereas the said alleged errors in the rulings of this court 
do not otherwise appear of record, I have this day signed and 
sealed this bill of exceptions. 

In witness whereof | have hereto set my hand and seal this dlst 
day of May, 1555. 

The foregoing bill of exceptions allowed. 

PHILIP TEARE, Referee. [i. s.] 
he FF. PRESTON, 
Attorney for Defendant. 
P. G. GALPIN, “ft 
Atforney for Plaintiffs. 


(endorsed :) Filed June Ist, 1888. Wim. J. Ruddick, clerk, by R. 
T. Barrett, deputy clerk. 
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(Title of Court and Cause.) 
bindings. 


This cause having been referred to me by an order of said su- 

perior court to hear and determine the issues between the 

16 parties, plaintiff and defendant, and to report a judgment, 

the said parties appeared before me at my office, in the city 

and county of San Francisco, on the 29th day of February, 1888, 

the plaintiff’ by Philip G. Galpin, their attorney, and the defend- 

aut by Ie. I. Preston, his attorney, una Withesses at} behalf of both 

parties were examined and documentary evidence was also intro- 

duced and the cause was argued and submitted, and I do find as 
facts proven herein as follows : 


l. 


The defendant entered upon and took possesslon of the premises 
deseribed in the complaint On} the Oth day of Novemover, ISSO, and 
kept the possession thereof until the 25d day of November, 1880 
(which was the date of the filing of the complaint herein), and since 
then to the present time. 


LI. 


The plaintiffs, The United Land Association, is and was at the 
date of the filing of said complaint a corporation duly incorporated 
under the laws of the State of California. 


ITT. 


That the premises in the complaint deseribed are situated in the 
city and county of San Francisco, State of California, and below 
ordinary high-water mark as the same existed on the 7th day of 
July, 1846. 
ly if 

That said premises are below and outside of a certain survey or 
claim of the said citv and county filed in the office of the United 
States survevor general, approved by him August 15th, 1S68, and 
approved by the commissioner general of the Land Otlice November 
11, ISTS, and hereinafter mentioned tn finding 12. 

¥. 

Ou the 24th day of November, IS7o, one (reorge W. Ellis became 
seized In tee of said Prethises under and by virtue of two certain 
deeds of grant, bargain, and sale, to him then and there executed 
and delivered by the State board of tide land commissioners, for 
and in consideration of the sum of eight thousand dollars, whieh 
were then and there paid to said board and were covered into the 
treasury ot sata State. Said deeds were duly acknowledged ana were 
recorded in the recorder’s otlice of said city and county on or before 
the 24th day of December, 1570. 

J2—1548 


10 THOMAS KNIGHT Vs. 


Vi. 

That at the time of and prior to the exeeution and delivery of said 
deeds to said le llis ana Oll the oth day ot November, LS7», John L.. 
Love was attorney general of the State of California, Romualdo Pa- 
checo was Governor thereof, James J. Green was controller thereof, 
and Robert Gardner was surveyor general thereof, and that) said 


Pacheco, Green, and Gardner then constituted suid State board of 


tide land commissioners. 
1s VII. 


That on said 5th day of November, 1875, said board of State tide 
land commissioners held a regular meeting of said beard, whereat 
there was received and spread Upon the minutes thereof the follow- 
ing communication to said board from said attorney general : 


San Francisco, Nov. 5, 1S75. 


| hereby advise the State board of tide land commissioners to dis- 
pose of all lands where there Is no litigation and where they Cull 
ascertain to Whom the State title ought to go in pursuance of the 
tide land acts, November 25th, S70. 
JOUN L. LOVE, 


fforney Cy: ie ral, 


VIII. 


That on the Soth day of November, S70, the said Creorge W. 
ellis, Creed Hlavimond, and (". ¢ Duane conveyed suld premises to 
one William TL. Patterson by deed of grant, bargain, and sale, to- 
eether with all interest therein which they then had or might there- 
after acquire, to secure the payment to said Patterson of eight thou- 
sand dollars, with power, in default of payment within sixty days 


thereatter, lw Tor sid premises Ol) viVving One week s hotice thereot 


in some daily newspaper published in said city and county of San 
lranciseo and Upon the SecUrILy of said deed of trust. 


+g 


That said sam of eight thousand dollars was not repaid 

1 norany part thereof within said sixty days nor at any time, 
ind thereatter said) Patterson duly advertised said) premises 

for sale at public auction ina daily newspaper published in said city 
and county of San Francisco fora lounger period than was required 


by the termis ol suid trust deed, ahd during euch ane every dav ot 


ssid yet rlod of time ana ul the time ana place specitied it) suld ad- 
Vertisemenhl, anid (rt) the thine day of Septera by Te Sci, sold sila 


premises at public auction to the highest bidder for cash, tn aceord- 
unece With the tertos of said instrument, for the sum of ten thou- 
sand seven bundred and sixty-three dollars, being the principal and 
lhitere =| due ti suid indebtedness, to ole A. ( Llatmond, to Whom 
suid Patterson thereatter executed a deed of grant, bargain, and sale 
ol said pile LIses, Whereby sald: Tlamiumnond became seized thereof. 
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That said Llammond, by deed of grant, bargain, and sale of the 
premises, executed and delivered on the third dav of September, 
IS77. conveyed said premises to the plaintiff CLC. Tripp, and that 
said Tripp, by deed of grant, bargain, and sale of fifteen-sixteenths 
of said premises, executed and delivered on the 27th dav of May, 
ISTS, conveyed an undivided fifteen-sixteenths of said premises to 
the plainti! Phe United Land Association. 


AGE 


That in the ease of The City and County of San Francisco v. The 

lvnited States, originally brought before the board of land 

2) commissioners organized under the act of Congress of Mareh 

od, ISol, entitled “An aet to settle private land clelins in the 

State of California,” a petition was filed on the second day of July, 

1852, stating the claim of the city of San Francisco, as successor to 

the Mexican pueblo of Yerba Buena, to four square leagues of land 
on the peninsula of San Francisco. 

That sat Cauuse Was transferred Into the cirenit court of the United 
States for the northern district of California under the act of July 
Ist, ISG4, entitled “An act to expedite the settlement of titles to 
lands in the State oi California,” and said cause Was there tried and 
determined, and decree in said court and cavse was rendered on the 
ISth day of May, 1865, and that said decree was never vacated or 
revoked, nor reversed on appeal, but remains in fall foree and vir- 
tue; threat by sill ali Cree there was confirmed to sald city and county 
of San Francisco a tract situated within said county and embracing 
so muchoftthe “extreme Up per portion of the peninsula above high- 
water mark (as the same existed at the date of the con|dtest of the 
COUNTY, hamely, the 7th day of July, 1S46), on which the cHly of 
San lraneisco 1s situated ius will contain un area of four square 
lea ue — said tract bemg bounded on the north and eust by the Day 
of San Francisco, on the west by the ocean, and on the south by a 
due east-and-west line.” Said decree is recited In the 16th finding 
of fact herein. 


2] NIL. 


That for the purpose of carrying said decree into etleet and of de- 
termining the location of the east-and-west line therein mentioned 
in such place that the boundaries given in said decree would include 
four septa’ le neues the surveyor general of the State of California. 
acting under and by virtue of the authority of said decree, surveyed 
the line of erdinary high-water mark as the same existed at the date 
of the conqguest of the COUMEPY, VIzZ., on the 7th dav ot Juivy, S46: 
that said survey was duly made in the vears 1S67 and 186s, and 
Was duly approved ly L,. Lo pson, then survevor general of the 
United States for the State of California, and thereafter said survey, 
on the Pith day of November, IS7S, was approved by J. A. William. 
sou, commissioner general of the Land Office. 
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NITTI. 


No appeal was ever taken by the city and county of San Francisco 
from said approval, but an appeal was taken by the United States 
from that part of the survey which bounds the Presidio reservation, 
Such appeal did not touch or affeet the premises in question. 

ALY. 

Subsequently, on the 28th day of November, 1879, the then See- 
retary of the Interior sent for all the papers in said case, and upon 
the same, without taking other or further proof, ordered that 
sald survey be amended, and thereafter, by a subsequent See- 
retary of the Interior, an order was made directing a new 
survey. 


«) ) 


AY. 

A new or second survey was made in the vear 1SS4 by Frederich 
Von Leicht, which was not approved by the survevor general of the 
State of California, but was certified by him to have been made In 
accordance with orders of the Secretary of the Interior, dated March 
od, 1838), and July 12th, 1883. 

AVS. 

On this survey, and following the description contained in the 
field-notes thereof, a patent of the United States, under its seal, and 
signed by the President thereof, was issued on the 20th day of June, 
1SS-4. 

The substantial parts of said patent are as follows, omitting im- 
material portions of the field-notes: 


UNITED STATES OF AMERICA. 


To all to whom these presents shall come, greeting : 

Whereas it appears from a duly authenticated transeript, tiled in 
the General Land Office of the United States, that pursuant to the 
provisions of the aet of Congress upproved the third day of March, 
anno Domini one thousand eight hundred and fittw-one, entitled 
“An act to ascertain and settle the private land claims in the State 
of California,” the City of San Francisco, by its attorney, filed a 

petition on the second day of Juiv, anno Domini one thou- 
20 sand eight hundred and fifty-two, with the commissioners to 

ascertain and settle the private land claims in the State of 
California, sitting asa board at the city of San Franciseo, in which 
petition it claimed the confirmation of its title to a certain © tract 
or parcel of Jand situate in the county of San Francisco and State 
aforesaid, and being so much of the peninsula where the said eity 
is located as will contain an area equal to four square leagues, said 
parcel or tract being bounded on the north and east by the waters 
of the Bay of San Francisco, on the west by the Pacific Ocean, and 
on the south by a due east and west line, including the area afore- 
sald ; 


e 


* 
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And whereas the board of land commissioners aforesaid, on the 
twenty-first day of December, anno Domini one thousand cight 
hundred “und iftv-four, i the Calise entitled “ The City of San rane 
cisco v. The United States.” rendered a decree of confirmation in 
favor of the elaimant, which deeree or deciston having been taken 
Ol appeal to the cireuit court of the United States for the northern 
distriet of California, the said eourt. on thy elohteenth dav ol Mav, 
anno Domini one thonsand eight lundred and sixty-five, in the 
cause entitled “The City of San Francisco ¢. The United States,” 
rendered its decision as follows, to wit: 

“The appeal in this case taken by the petitioner, The City of San 
l'rancisco, from the deerce of the board of land commissioners to 

ascertain and settle private lane claims in the State of (‘alt- 
24 fornia, entered on the twenty-first of December, TSo4, by 

which the claim of the petitioner was adjudged to be valid and 
confirmed to the lands within certain described limits, coming on to 
be heard upon the transcript of proceedings and decision of said 
board and the pRepers ane evidence Lp which =ale decision Wiis 
founded, and further evidence taken in) othe district court of the 
United States for the northern distriet of California pending said 
appeal, the said case having been transferred to this court by order 
of the said distriet court under the provisions of section four of the 
act entitled ‘An aet to expedite the settlement of tithes to lands in 
the State of California, approved July Ist, 1s0d, and counsel of the 
United States and for the petitioner having been heard and due de- 
liberation lisa, It Is ordered, ceed purdare do and decreed that the claim 
of the petitioner, The City of San Francisco, to the latid bie rt Hatter 
described is valid, and that it be confirmed. 

“The land of which confirmation is made isa tract sitqated within 
the COUTLY of San le rancisco suniel embracing sotmmuch of the extreme 
Upper portion of the peninsula above ordin ry high-Watet tark (iis 
the saine existed at the date of the Congtest of the country, Hhameiy, 
the seventh of July, A. 1) LS 46) Ot} Which the CIN of S it} lraneisceo 
is situated iis will contain lp area of Pore Stl re I eeules, ssid tract 
being bounded (ot) the north tne Cust hy ihe Dav of Sal I: PANCISCO, 

on the west bv the Pacifie QOeean, and on the south Dy a due 
2O east-and-west line drawn so as to Inciude the area aforesaid, 

subject to the following deductions: Such pareels of land as 
have been heretofore reserved or dedicate: 
United States, and also such pareels of land as lave been by grants 
from Jawful authority vested in private proprietorship and have 
been finally confirmed ce) parties Claiming Lbikeder Sil erraints bry the 
tribunals of the United Siiates or shall hereafter bee fia ily Cottiven J 
to parties claiming thereunder by said: tribunals in proceedings 
How pending theremm for that Purpose (allot whitel sated eXCEepL d 
parcels of lanl ure micituded Within the area of fous “are ft erties 
nbove mentioned, bunt are exclud dq Pron coutiriation Ie this CIty). 
This confirmation is in trust for the benetit of the lot-holders under 
vratits from the pucblo, town, Or city of San le ranecisco of other com- 
petent authority, and as to any residue in trust for the use and ben- 
efit of the inhabitants of the city.” 


}* , 
to publie uses by the 


| 
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And thereafter the mandate of the Supreme Court of the United 
States dismissing the appeal taken from the decree of the said United 
States circuit court in this eanse having been presented and filed in 
the said circuit court of the United States for California, the saga 
circuit court, on the first day of February, anno Domini one thou- 
sand eighteen hundred and sixty-seven, in the eause entitled “ The 
City of San Francisco v. The United States,” ordered * that the said 
mandate be filed in this cause as a part of the records thereof, 

and that the said appeals le respectively dismissed, eve.., 
26 and that the parties be at liberty to proceed upon said decree 

us upon a final decree of this court,” whereby the proceed- 
Ings of court upon title became final, 

And whereas it further appears that prior to the final decree of 
the United States circuit court as aforesaid the following legislation 
was had in this cause, to wit, the fifth section of the act of Congress 
approved July first, anno Domini oue thousand eight hundred and 
sixty-four, provides “that all the right and tithe of the United States 
to the lands within the corporate limits of the city of San Francisco, 
as defined in the act incorporating said city, passed by the Legislature 
of the State of California on the fifteenth of April, one thousand cieht 
hundred and fifty-one, are here by 1 linguished and cranted to the 
sald city and its successors for the uscs and purposes specified in the 
ordinances of said city, ratified by an act of the Legislature of the 
sald State approved Ol) the eleventh of March, eighteen handred 
and fiftv-clelt, entitled “An act concerning the city of San Francisco 
and to ratify and confirm certain ordinances of the common council 
of said city, there being excepted from this relinquishment and 
errant all sites or other parcels of lands which have been or now are 
occupied by the United States for military, naval, or other publie 
uses, or such other sites or parcels as tay hereafter be designated by 
the President of the United States within one Vear after the 
rendition to the General Land Office by the survever general 
of an approved plat of the exterior limits of San Francisco, 
as recognized in this seetion im connection with the lines of the 
public surveys; and provided that the relinguishment and grant 
by this act shall in no manner interfere with or prejudice any bona 
fide claims of others, whether asserted adversely under rights de-- 
rived from Spain, Mexico, or the laws of the United States, nor pre- 
clude a judicial examination and adjustment thereof; and the aet 
of Congress approved Mareh Sth, anno Domini one thousand eight 
hundred and sixty-six, entitled “An act to quiet the title to certain 
lands within the corporate limits of the city of San Francisco,” 
provide “that all the right and tithe of the United States to the 
lands situated within the corporate limits of the CIty of San lran- 
Cisco, In the State of California, confirmed to the CIty of San Fran- 
CISCO by the deeree of the cirreuit court ef the United States for the 
northern distriet of California, entered on the eighteenth day of 
May, Ole thousand elolit hundred and sixty-five, bye, anid the sume 
are hereby, relinquished and granted to the said city of San Fran- 
cisco aud its successors, and the claim of the said city to said) land 
is hereby confirmed, subject, however, to the reseryations and 
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exceptions designated in said decree, and upon the following 
trusts, namely, that all the said land not heretofore granted to 

said city shall be disposed of and conveved by said city 
28 to partics In the Lona fide actual possession thereof by them- 

selves or tenants, on the passage of this act, in such quanti- 
ties and upon such terms and conditions as the Legislature of the 
State of California may preseribe, except such pareels thereof as may 
be reserved and set caper ly ordinance of said city for priblic uses; 
Provided, however, that the relinquishment and grant by this act 
shall not interfere with or prejudice any valid adverse right or 
claim, if such CXIst, to said leaned or ahy part thereof, whether de- 
rived from Spain, Mexico, or the United States, or preclude il judi- 
clal examination and adjustment thereof,” 

And whereas under the thirteenth section of said aet of third 
March, anno Domini one thousand eight hundred and fiftv-one, and 
the legislation supplemental thereto, and in aecordance with the pro- 
ceedings had pursvant to said act and supplemental legislation, 
there has been deposited in the General Land Office of the United 
States a return, with the deseriptive notes and plat of survey, of the 
said claim confirmed as aforesaid, authenticated by the signature of 
the United States survevor general for the State of California and 
his official seal, which descriptive notes and pleat of survey, “a trac: 
Ing of which is hereunto annexed and made a part hereof, are in the 
words and figures as follows, to wit: 


‘LL S. Surveyor GENERALS OFFICE, 
“San Francisco, Car, Jenuary 17, 1884 

zy “Under and by virtue of the provisions of the L5th see- 

tion of the act of Congress of the third of Mareh, 1851, enti- 
tled ‘An act to ascertain and settle the private land claims in the 
State of California, and of the J2th section of the act of 
Congress approved on the olst of August, S02, entitled ‘An 
act making appropriations for the civil and diplomatic expenses 
of the Government for the vear ending the 50th of June, 1855, and 
for other PUPposes .7 iis aise the act ol Congress approved July Ist, 
ISG-4, entitled “An aet to expedite the settlement of titles to lands 
In the State of Calitornia - alse the act of errant and contirmation 
by Congr Ss, approved March S, 1S66, entitled “An aet to quiet the 
title to certain lands within the corporate limits of the city of San 
Francisco ;:’ and whereas the U. S. crreuit court for the northern 
district of California rendered a decision whereby it recognized and 
confirmed the tithe and claim of the city of San Francisco to the 
tract of land designated as the pueblo lands of San Francisco, as ap- 
prears from the certified Cop of the final decree of the said co rt, a 
copy of which is hereto annexed, | hereby certify that the accom- 
paying ehhiiy Isa true and accurate prlaat of the said tract of land as 
appears by the field-notes of the survey thereof made by Ferdinand 
Von Leicht, deputy surveyor, under the direction of this office and 
In accordance with the decisions of the lon Secretary of the Lute- 
rior, dated respectively March 35, 1581, and July 12, 1885, which 
ficid-notes, having been examined, remain of record therein.” 
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The descriptive notes of said survey are in the words and 
ligures following, to wit: , 
“Ol. Thenee south twenty-elght “aie and forty-five minutes 
west seven chains and twenty-two links to station 92, at the mouth of 
Mission creek, on its lett bank ; course of creek Is east near its mouth. 
Thence across Mission creek. 
thirty-six degrees east three chains and fifty -five links 


~ oe South 


to station Oat mouth of Nlission Cree Kk. Ol} its riglit bank.” 
, ’ ’ ° 
{ le@idd-hotes OV COUTSes abe distanees omitted.) 


| | 
st iepenioae clits the United States of America, in consideration 
i pursuant to the provisions of the act of Congress 
Lot he third of Mareh, anno Domini one thousand eight 
' Litt: “one, and thr legislation supplemental thereto, 

i vranted, and by these presents does give and grant, 
| Its successors and assigns, and epou 
forth in the deeree of court aforesaid and 
nee with the provisions of the satd act of Congress of 

March eight, anno Domini one thousand eight hundred and sixty- 
red) and desertbed In the foregoing sur- 


six. the tract of land embra 

vev > but with the stipulation that in virtue of the fifteenth seetion 

of the satd aet rtihe ¢ ntirmation of this said claim hor this 

patent shall atfect iterests of third persons, and with the fur- 
tion from the transter by these pres- 


ther reservation and exception 


i 
] Ls 2 ‘ 
erits as eX CeDtTed DV lhe aioresitid decree ol the ecireult 
i . 
* ie ‘ _ * } } | 7 | > } - - . 
1 eoul re United States, dated the eighteenth day of Mav, 
. . 
, , ’ ] ) , , . . 
. » , : " : " ’ , a , ‘ es? , > . * 
anno Domini one thousand eight hundred and sixty-five, of 
* 
. ’ . " ’ , 9° 
“such pareels of land as have een heretotore reserved or dedicated 
’ 
. - , ; ) ; . , 
. . ; ’ , ’ ‘ ef . + - 
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}. by WAM. Il. CROOK, Secret 
5. @. CLARA. 
Leecorder of the General Land Urtiee. 
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\VII, 

The defendant did not connect himself with the tit 
—Y Fk 


The survey first made was approved by the survevor general of 
the United states for the district of California. Phe second survey, 
being the one by Von Leicht, was not approved, but was certified 
to bave been made in accordance with instructions of the Secretary 
of the Interior, as stated in finding le. 

From the foregoing tacts I find the following conelusions of law: 


The State of California, upon her admission into the Union on 
the an day ot September, }S50, became se1zed Ith ee ot the premises 
described in the complaint herein. 


I. 


The grantees of the State became seized in fee of said premises 
by virtue of deeds made by the State board of tide land commis- 
sioners. The plaintiffs have succeeded to their title. These deeds 
are prom facie evidence of title, as is ce clare d Ly uh act ot the Legis- 

lature of the State of California approved Marel 50th, 1s6s 
Oo (p. 716). The legal presumption is that the attorney general 

did approve of the compromise with Ellis. [t he did not 
the objection is one which cannot be successfully made by detend- 
ant, who does not connect himself with the title of the State. 


IIT. 


The title which thus passed to the plaintiths Wiis subject to defeat 
by said deeree of the United States cireult court in the case of The 
City and County of San Francisco ¢. Tie United States, and was 
defeated by it as to all) pretuises contirmed to said) pueblo, but) no 
further, anid thie premises 1!) CONLPOVErSsS (beng prove hh by thie COll- 
firmed survey of November llth, IST, and by parol proofs, to be 
outside of the specific boundary given In said decree) remained the 
property of the State. (See findings of fact 5 and 4.) 


ay 


| 
; 


le of the State. 


The second survey was illegal because it was not approved by the 
surveyor general of the State of California, no appeal was taken to 
the Seeretarv of the Interior from the decision of the commissioner 
cr neral of the Lane ()tlice approving thie prior SUPVeN, ana because 
the second survey Was not retained in the office of the United States 
SUPVOVOr general ior Hinery dave, and no netice of the same was 
given to enable parties tn interest to tile protests, as required by law, 

and beeause In Approving said Priorsurvey suid commissioner 
ot general of the Land Office was acting ina judicial capacity 

and his judgment thereon is not reversible and was not 
legally reversed. 


*) ) 
v— Lod 
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#2 

The deserip ‘tion of the premises contained in said pateut not being 
warranted by but being in excess of the premises described in, the 
prior survey and in the decree, the patent to the extent that It cuv- 
ered land of the State not contirmed tO the claimant was invalid, 
and did not Operate to convey the State's title to the premises here 
in controversy. The survevor general and the Land Office have no 
poWer lo atfeet land not confirmed to the claimant. Whether thev 
have exceeded their powers by granting land not entrusted to them 
lo grant Is a point to be decided by this 
vevor general nor the Land Ottice. The plaintiffs are entitled to 
judgment tor the Rens ei pete ew the com- 
plauint, together with the costs of this action. 


PHILIP TEARE, Rereree. 


San Fraucisco, May Ls. LSSs. 


(Endorsed:) Filed June Ist, 1888. Wm. J. Ruddick, clerk, by 
R. PT. Barrett, deputy clerk. 
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from Lhomas Knight, defendant, the restitution and possession of 
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eighth street if extended, thence at right dhetes borthWestleriv atong 


} . . > i 
the easterly side ol haivhth Street to berry street, thence at right 
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ous - : . , of a . ’ . } es } ’ . , . ’ 
ungles northeasterly along the southeasterly side of Berry 


a“ > . . = 
wr street to the point of conimencement, beIng Known or! e 
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Francisco, State of ¢ auiifornia, and ¢2 omeio clerk of the supertor 
court. do hereby eertity t] Se ST Te Eee ie FRE 
COUT, {j') LePE UN CET ie hOrevolhy .t7 LI?’ ct | ‘ \ 4 LA, (>) it? j . {F< 
’ . ; ‘ , , , ' , 
, . > ‘ 7 > ‘ , : * i. ’ ; , } 
ment entered in the above-entitled cause and recorded tn Judyment 


Book 3 of said court at page 404, department No. 4 
And I further certifv that the foregoing papers hereto annexed con- 
stitute the judgment-roll in said cause. 
Witness inv hand and seal of said superior court this 2d day of 
June, A. D. ISss. 
[SEAL. | WILLIAM J. RUDDICK, Cleré, 
By R. T. BARRETT, Deputy Clerk. 


(Title of Court and Cause. 


Valier of Ap al, 


. *% ’ . } 6 = } > — ? . . 
You will please take notice that the defendant in the abovee 


os ..? “ys } ! ‘ es 
4 entitled action hereby appeals tO tie supreme court or Cin 
State of California from the Judgment of Philip Teare, ret- 


eree, therein rendered on the Sth day of May, ISsS, and entered in 
the 2d dav of June. ISSS,in favor of the plaintiffs 


sald action on 
and against said defendant, and from the whole 


in saidl action 


thereof, 
KE. F. PRESTON, 


Yours, ete., 
Attorney fry) 1) 7 elon 


Dated this 19th day of June, 1558. 

To the clerk of said superior court and Philip G. Galpin, Eesq., at- 
torney for plaintiffs 

(Endorsed :) Service of the within notice ol appeal admitted this 
1th day of June, 1888. Filed June 19th, 1888. Philip G. Galpin, 
plaintiffs’ attorney. 

(Title of Court and Cause.) 
Stipulation. 


It is he reby stipulated that pending the appeal of the above-entt- 
tled action to the supreme court that all proceedings therein may be 


2) THOMAS KNIGHT YS. 


staved, and the plaintiffs hereby waive any and all undertaking re- 
quired by law of said defendant in order to perfect ath appeal to the 
supreme court and stay proceedings upon the judgment made and 
entered in said action. 
PHILIP G. GALPIN, 
Plaintijis’ Attorney. 
June 19, 1SSS. 
Oe 


3 (Title of Court and Cause.) 


Stipulation. 


It is hereby stipulated by and between the parties to the above- 
entitled action that this transcript is a true and correct transcript of 
the several documents and papers purporting to be contained therein, 
the originals of which are on file and of record in said action, and 
that the same may be filed and used as the transcript on appeal from 
the order and judgment. 

K. F. PRESTON, 
Atlorney for Defendant and Appellant. 
PHILIP G. GALPIN, 
Atturney for Plaintitis and Respondents. 


BY Service of the within and receipt of a copy thereof admitted 
this 29th day of June, ISSS. 
PHILIP G. GALPIN, 


Attorney for Te spondents. 


40 Submission of Cause. 
In the Supreme Court, State of California. In Bank. 


UnNirep LAND ASSOCIATION ef al. 
v. > 12748. 


KNIGHT. 


ISS9, Mareh Sth.—Argued by Galpin, for respondent. Ordered 
respondent be allowed 10 days within which to file brief; cause to 
be thereon submitted. 


Title Court and Cause. 
1SS9, Mareh 19th.—Filed respondent's brief and submitted. 
Title Court and Cause. 
1SS!), May loth.—The appellant having failed to appear or tile 
any brief in this cause, the judgment appealed from is atlirmed. 
Tie COURT. 
4] Title Court and Cause. 


ISs9, May 21.—i*iled substitution of J. A. Waymire as attorney 
for defendant. 


oa 
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Title Court and Cause. 
ISS), May 29 —PFiled atlidavit on application to set aside order of 
athiruance. 
Title Court and Cause 
1889, May 29.—Filed stipulation to set aside order 
Title Court and Cause. 


1SS9, May 20.—Upon the stipulation of the parties it is hereby 
ordered that the order heretofore made atlirming the judgment 
herein be, and the same is hereby, set aside and the catise is restored 
to the calendar for argument. 
BEATTY, C. J 
Meh ARLAND, J 
SELARPSTELN, J 
WORKS, J. 
THORNTON, J. 


4? Tithe Court and Cause 


1889, August l4th—Argued by Baggett for appellant, Galpin fer 
respondent; and further argument continued, 


Tithe Court and Cause 


ISS, August loth.—Argued by Galpin lor respondent, Daceett 
for appellant; and submitted. 


Title Court and Cause 


1889, Dee. 2.—Pursuant to stipulation it is ordered the sabtmis- 
sion in this cause be set aside and cause stand resubmitted as of date 
September 20, 1559. 
Tithe Court and Cause. 
1890, January 2d.—Judgment aflirmed. 
PATERSON, J 
We concur. 
WORKS, J. 
POX, J. 
SHARPSTEIN, J 
I dissent. 
MekFARLAND, J 


I concur in the judgment and will file an opinion hereafter. 
THORNTON, J 


45 Title Court and Cause. 
1890, Jan. 8.—Filed petition and notice of motion to set aside 


judgment. 
Title Court and Cause. 


1890, Jan. 17.—Filed petition for rehearing. 
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Title Court and Cause. 

Jan. 17.—Application fora rehearing of the eause argued by Galpin 
for respondent, Taylor, Cope, and Waymire for petitioners; and sub- 
mitted. 

Title Court and Cause. 


1800, Jan. 22.—Filed petition for rehearing by Wilson. 


Title Court and Cause 

1890, Jan. 20.—Rehearing granted Jan. 25, 1890. 

THe COURT. ' 
44 Title Court and Cause. 

1890, Feb’y 7.—Ordered cause be set for argument on Feb’y 21, 
LSOO. 

Title Court and Cause 

ISO, Feb’y 21.—Counsel consent that Mr. Justice Works may 
participate in the decision of this cause. 

Cause argued by Wilson, Waymire, and Tavlor for appellant, 
Galpin for respondent. Ordered that counsel for appellant be al- 
lowed 20 days within which to file brief, respondent 20 days to reply, 
cause to be thereon submitted. 


Title Court and Cause. 
IS90, May 24—Filed reply briefs of amicus euri and sub- 
mitted. 
15 In the Supreme Court of the State of California. In Bank. 


Unirep Lanp Association and Crretron ) No. 12748. On Appeal 


(' ‘Tripr, Ktespondents, from the Superior Court 
Us. innand for the Citv and 
PHomas Kwicaur, Appellant. | County ofSan Francisco 


And how, al this aay, this Caitdse DelTnY?e Cal ed and ir iwWing heen 


heretofore submitted and taken under advis ment, and all ind sin- 
gular the law and premises having been fully considered, the opin- 
ion of the court herein is delivered by Fox, J. 
We coneur. | 
SILARPSTEITN, ./ 
PATERSON, J. 


Concurring opinion 
; | | THORNTON, J. 

Dissenting opinion 
McFARLAND, J. 


We concur in the dissenting opinion. 


FY ep Oe Me 
WORKS, ./ 


THE UNITED LAND ASSOCIATION ET AL. 25 


amas. 9 it is adjudged and decreed by the court that the 
judgme ntof the superior court in and for the city and county of 
, San I ranels CO iP tha above-entitled eause be, and the same is hereby, 
affirmed. : 


4h OPINION 
In the Supreme Court of the State of California. In Bank. 
(br iled Septem ber 4, 1S.) 


Uxirep Lanp Assocration ef a/., Respondents, ) 
is, > No. }2748. 
PHomas Kwicur, Appellant. } 


This case was first heard and an opinion thereon filed in Depart- 
ment. Subsequently a rehearing in bank was granted, and, after 
argument, a decision Was filed January 2, 1890.) This was followed 
by divers petitions for a second rehearing, representing that the 
case Was one of great public importance, involving the validity of 
land titles to a verv considerable and what is now a very valuable 
portion of the city of San Francisco; and, in view of the alleged 
Importance of the questions Involved, a rehearing was granted. 
Upon this hearing elaborate oral arguments have been made, and 
all who desired have been permitted to file printed briefs and argu- 
ments, all of which have been carefully considered, and we are st i 
constrained to adhere to the conclusion _ reached In bank aud 
announced in the opinion written by Mr. Justice Paterson, 22 Pac 
Rep., a. 

This 1s not, as ee on behalf of ap pellant, a case of confliet 
between two - les both claiming under the Government of tie 
United States, nor is ita case where one 1s claiming under patent 
issued by the Government of the United States and the other isa 
mere naked trespasser failing to conuect bimself with any para- 
mount souree of ttle, 

The defendant and those who are situate ike him and on whose 
behalf argument ts here made claims under the pueblo of San Fran- 
cisco. ‘That pueblo claimed and derived its title, not under the 
Giovernment of the United States, but under the Government of 
Mexieo. Its grant was not a special one made by the supreme legis- 
lative authority of the sovereign State, but was one made by the 
ministerial officers of the roverhnment oder ane necessarily Ith Cone 
formityv with its general laws—necessarily so, tor if the miinistertal 
officers exceeded the authority conferred upon them by law, then 
their act was void. It must, therefore, be assumed that the grant 
was only such as the ministerial officers were authorized by law to 
niake. 

The prarte nt of the United States invoked by the ay) pell ant is not 
ith orlgin: i wraliti— does not em/nate from the source of tithe—but 
ick ho we 7 riernt that the srashle hiaacl title trom the \l XI- 
the predecessor of the United States, and a release 
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boundaries and to the survey made by the » political or ministerial 
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no Jurisdiction to transfer them, and its attempted convevatce ot 
them would be inoperative and void, noe matter with what seeming 
regularity the forms of law may lave been observed. Phe action ot 
the Department would in that event be like that of auvy other spe- 
cial tribunal not having jurisdiction of a case which it lad assumed 
to decide. Matters of this kind disclosing a want of jurisdiction 
may be considered by a court of law. Li saci case the objoetion 
the patent reaches bevond the acthlon of th: spechal tritetutnead cared 
goes to the existence of a subject upon which tt was cotupetent to 
act. 

In the later Cisse of Wright ix Ltoseln Pry 2] ‘ : yd th) the “iithe 
court ody considers the question, atid thot OniV qtlotes cilia upproaves 
the foregoing, bout also the following pissiipe a parler bhbie\ be 
collaterally impeached in any action and its operation as a convey: 
ance defeated by showing that the PDespocurtran rit tacaed lio JULIs hietion 
to dispose of thie lands—that Is, that the law edie net provide lor 
selling them, or that they had been reserved from: sale or dedicated 
to special Purposes qr head beer pres lously tritisterre 7 lw others Lt 
establishing any of these particulars the judgment of the Depart- 
Ihenl Upon matters properly before It Is thot cssatled, tor ps thie peo 
larity of its procecd igs Called inte question, bul its authority: to act 
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at all is denied and shown never to lave existed 

And still jater, in Doolan es. Cart (125 U.3S., 618), : eperet, thie satne 
court again says: “A patent may be collateraliv tiipeached in any 
action and its operation asin convevance defeated bv sliow lhe’ that 
the Department had no jurisdiction to dispose of the latids, rs 
or that they had been Previotlsis transterred to others. 

[n view of these recent and oft repeated decisions of the court of 
last resort to which the question can be carried, 
be il doubt about thie right ivf tha eourts. evetr th actions of erect- 
bient, When the parties pore “chil ahd re iv cus tb Phils case UL pred it preal 
ent from the United States, to eghire as to Whether or tiot) the 
description vivel ri thas preat bit prelude ~ land whiel: the Graovernine hit 
or its ollie bysacd no power Lo COnVes 

This being so, then when the patent was offered in this case thi 
plainutitl licaed aa rieht to Challeng lis Validity, thal, pu rhiaipes, iis to 
everything tliat it purported to convey, but as a COHVEValice ol it 
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the grant which was made; that not having been granted it re- 
mained, at the date of the conguest, the property of the nation, and 
passed as such to the United States; that the United States having 
made no grant thereof, upon the admission of California inte the 


Union, September 9th, 1850, it became the property of the State by ,, 
virtue of her sovereignty, and the United States could not thereafter 


make a valid grant thereof. The State did not take in subordina- 
tion to the older grant and her rights were not postponed until the 
settlement of the rights of the older grantee, for there was no older 
grant in any manner alfeeting the property, none which included it 
even Within its exterior boundaries ; and on all the authorities this 
CONCLUSION seeIns to be correct. 

Teschmacher vs. Thompson and Ward vs. Mulford ay be accepted 
as authority for the proposition that the Mexican Government could 
and sometimes did make grants covering the salt marsh Iving be- 
tween the high lands and the seashore—the lands between the high- 
water mark of extraordinary tides at the fall of the moon or spring 
tides and the ordinary high-water mark of the tides in their daily 
ebb aud flow, and even sometimes extended the vrant below ordi- 
nary high-water mark; but that fact does not prove that she could 
or ever did make gratits of lands lying on the seashore below the 
ordinary high-water mark of the daily ebb and flow of the tides 
Within the boundaries of a pueblo. Tn People vs. San Francisco the 
court savs: ~ No authority has been cited in support of the state- 
ment that by the laws of Mexico tide lands could not be included 
within pueblo lands.” That may have been true, but the court 
failed to mark the distinction between “ tide lands ” and “ seashore,” 
between lands made productive by the occasional overflow of the 
tides and lands made barren by the regular and daily overflow 
thereof. Of the one it lad before it two examples of the fact, es- 
tablished by decree of the Federal Courts, that the Mexican Gov- 
ernment could and sometimes did grant them; of the other no ex- 
ample Heiss ever bee furnished where the roverimenhl trade such il 
grant. That it did not make a grant of such lands in this case is 
attested by the decree of confirmation. Li SUp port of the Proposi- 
tion that a pueblo could not own land below ordinary high-water 
mark the court was then cited to, and we again cite, Dwinelle’s 
Colonial History of San lrancisco, addend., ‘s * Whecler’s Land 
Titles of San lranciseo, id: Civ. Code of Mexico, art. S02: Domat, 
Book 7, tit. 8, see. 1, art. 1; TIall’s Mexiean Law, see. (466: New 
Orleans vs. United States, 10 Pet., 662; Mayor US, Maynow, 1 Mart., 
207: Milne vs. Girodeau, 12 La., 524. 

There being no grant to which the rights of the State were sub- 
ordinate and to the settlement of which the riehts of the State were 
postponed, she became vested with the title Immediately pron her 
admission inte the Union. Thereafter there was no power in the 
Government of the United States to make a grant of the land, and 
the act of its ministerial officers in including it within the survey 
and patent of a grant theretofore tiade was in excess of their juris- 
diction, in violation of the decree of confirmation, and void. The 
patent, so far as these lands were concerned, Was In eflect but the 
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execution of the deeree of confirmation. (United States vs. Minor, 
lt ULS., 242.) * When a decree gives the boundaries of a tract to 
which the claim is confirmed with precision and has become final it 
is conclusive not only op the question of title, but also as to the bound- 
aries Which it specifies.” (United States rs. Hancock, 133 UlS., 196.) 
And it was the duty of the surveyor in making survey of the claim 
finally confirmed to “ follow the decree of confirmation as closely as 
practicable whenever (and wherever) such decree designates the 
specie boundaries s of the claim.” (fii, ana sec. 7 of the aet of Con- 
gress of July 1, IS64I—15 Stat., 554.) 

Surely if a ministerial officer, in executing a decree which fixes 
specitic boundaries, includes land excluded by the decree from those 
boundaries, lis act can have no foree or validity as a conveyance, 
and Os} Clally so if the party executing thie cohnvevance has no title. 

As in Jones vs Martin (13 Saw r, 317) s0 here, tie meander line 
down the coast was hecessaryv for the PUPpose of ase rtalning (ytlati- 
litv, “but when done it was the shore line as fixed by nature and 
shown upon the ground and not the meander line as run by the 
SUrVeyVor that determine d the boundary af the erant.” 

But there is still another aspect in which this case may be viewed. 
We have Spoke un of the riglits of this pueblo as a pre-existing title. 

That pre-existing title was never» fee underthe Mexiean law. A 
grant toa pueblo was not “a private land grant” In the sense which 
took title out of the State. It was the mere vesting in the pueblo, 
a political subdivision of the State, of the use of the land in trust 
for the bene fit of the Inhabitants thereol, an with brows ry iis the repr 
resentative of the State,to make grants which should vest tithe in 
private ownership of solare 3s, or house lots, and suertes, or sowing 
lots, to settlers: the remainder to remain vacant to the end that 
gifts thereof might be made to new settlers. These grants, as 
they are generally called, did not deprive the State itself of the 
right, ahany subs quent period, of making What are technically de- 
hominated * private learned erants, | vesting tithe In natural persons 
of any portion of the lands lying within the four leagues of the 
pueblo which had not already passed Into private oWnership; and 
this power on the part of the State was not unfrequently used. It 
Was notably so used in several Instances Within the prue blo of San 
Francisco. and the erants so made by the State within the pueblo 
have been re cognized ana eoufirmed : and, iis heremnbetore shown, 
the power of the pueblo to make grants that should vest tithe In pri- 
Vate ownership, unlike that of the State, did not extend to that of 
making grants upon the seashore. The fee of all the lend (which 
had not passed into private ownership) remained always in- the 
Government, and that Upon the seashore was unincumbered by the 
trust or power conferred upon the pueblo. “The result was that upon 
the conquest all the property gpon this peninsula which liad not 
already passed Inte private ownership became prear of the public 
domain of the United States and subject to the same laws as allected 
other portions of the publie domain; but in executing or carrying 
out the provisions of the treaty of Guadaloupe Hidalgo our Govy- 
ernment added the features of our own town-site laws, saw fit to 
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choose to adopt for that purpose. As to any rights which the State 
of California had at the time of that treaty, it Is suflicient to say 
that she had not then been born. 


Moreover, the case of People vs. San Francisco was decided after ~: 


the fullest argument and consideration, having been heard twice, 
and, as it established a rule of property, it is a case to which, in my 
judgment, the rule of stare decises should be strictly applied. [ think, 
therefore, that the judgment in the case at bar should be reversed. 


McFARLAND, J. 


We concur in the dissenting opinion of Justice McFarland. 
BEATTY, C.J. 
WORKS, J. 


49 Security on Writ of I’rror. 
In the Supreme Court of the United States. 


Toomas Knicur, PI in Error, 
Us. 
Usirep Lanp Association and Ciixron C. Trivv, Def’ts in Error. J 


Know all men by these presents that whereas a writ of error has 
been allowed by the chief justice of the supreme court of the State 
of California, and said writ of error has been issued accordingly, for 
the purpose of having reviewed the alleged errors committed by the 
said supreme court in the matter of its decision rendered in that 
certain cause wherein said United Land Association and Clinton C, 
Tripp were plaintiffs and respondents and said Thomas Knight was 
defendant and appellaut, which said cause is numbered in said court 
12745; 

And whereas a citation on said writ of error has been signed 
OU by said chief justice: 

Now, therefore, in consideration of the premises, we, the 
undersigned, do hereby, Jointly and severally, undertake and prom- 
ise on the part of the said Thomas Knight, plaintiff in’ error, 
that the said plaintiff in error shall prosecute his said writ to 
effect, and if he fail to make his plea good that he shall answer all 
damages and costs not exceeding the sum of one thousand dollars, 
in lawful money of the United States; for the payment of which 
amount we acknowledge ourselves Jointly and severally bound. 

TIHOs. B. BISHOP. [sear.] 
JNO. KR. JARBOR. — [sera] 
Witness to signatures: 


Mm. R. TAYLOR. 


The foregoing security is hereby approved this 12th day of Sep- 
tember, A. D. 1850. 


W. H. BEATTY, 
Chief Justice of the Supreme Court of the State of California. 


ie 
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Endorsed: 12748. In the Supreme Court of the United States. 
Thomas Wight, pl’f! in error, vs. United Land Association ef a/., 
def'ts In error. Sesnistiy on writ of error. Filed Sept.12, 1890. J. 
D. Spencer, clerk ; Frank Myers, deputy. 


ay Citation. 
UNITED STATES OF AMERICA, 88 


To United Land Association and Clinton ¢C. Tripp, Greeting : 

You are hereby cited and admonished to be and appear at the 
Supre me Court of the United States to be se 1 lat the city of Wash- 
ington, in the District of Columbia, on the thirteenth day of Octo- 
ber, A. D. IS980, pursuant to a writ of error, which has been allowed 
and filed in the oflice of the clerk of the supreme court of the State 
of California, wherein Thomas Knight is plaintiff in error and you 
are defendants in) error, to show Cause, if any there be, whiy the 
Judgment in said writ of error mentioned should not be corrected 
and speedy justice should not be done to the parties in that behalf. 

Witness the Ilonorable W. HE. Beatty, chief justice of the supre’ te 

court of the State of California, this 12th day of Septer 
[sean.] ber, A. D. 1890, and of the Independence of the Unité 
States the one hundred and fifteenth. 
W. IL. BEATTY, 


Chicf Justice of the Supreme Court of California. 


Attest: (J. D. SPENCER, Clerk, 
By FRANK MYERS, Deputy. 


52 Service of the within citation is hereby admitted this 
twelfth day of September, 1590, 
PHILIP G. GALPIN, 
Atty for Defendants in Errer. 


Kndorsed: 12748. In the Supreme Court of the United States. 
Thomas Knight, plfl in error, vs. United Land Association et a/., 
def’'ts in error. Citation. Filed Sept. 12, 1890.) J. D. Spencer, 
clerk ; Frank Myers, deputy. 
5D In the Supreme Court of the United States. 

Thomas Kswicut, PV{ in Error, 
is. 
Uxirep Lanxp Association and Cirston ©. Tripp, Def’ts in 
Isrror. 


~_-— — 


Assigniment of Errors. 


Now comes pli aimtill 3 rror (de fendant tn the court be low) and 
respectfully shows and re prese nts that manifest error ap pears On the 
es % the reeord in this c: ause in the following particulars, to wit: 
That according to the law of the land the judgment should 
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have been against the plaintiffs (defendants in error herein), and 

that the judgment of the trial court should have been reversed, with 

directions to enter a judement on the findings in favor of the de- 
fendant (plainti? in errer herein). 


od 2d. That it appears from the findings in the case that each 


and every of the conclusions of law are erroneous, and that 
each and every of said conclusions of law are not legally deducible 
from the findings of facets. 
od. That it appears from said findings of facts that the title of the 
plaintiff in error herein was and is paramount to that of defendant- 
in error herein. 
4th. That it appears from the record in this cause that the right 
and title of plaintiff in error was derived from and under the city 
and county of San Francisco as the successor of the pueblo of San 
Francisco; that said city as such successor was entitled to four square 
leagues of land to be set off from the upper portion of the peninsula 
of San Francisco, and which said land was bounded on the north 
and east by the waters of the Bay of San Francisco, on the west by 
the Pacific Ocean, and on the south by a due east and west 
5D line so run as to include an area of four square leagues; 


that said pueblo derived its said land from the Republic of 


Mexico, and that the right to the same was protected and guaran- 
teed by the treaty between the said Republic and the United States, 
known as the treaty of Guadalupe Hidalgo: that said United States, 
for the purpose of protecting said right, if 1t existed, examined into 
the same by officers daly appointed for that purpose, and that said 
officers, after such examination, determined and held that said city 
was entitled to said four square leagues of land bounded as afore- 
said, and that thereafter said officers located said land by official 
survey, and that after such location the said United States, by their 
President, duly issued letters patent to said eity, its successors and 
assigns, for the whole of said land; that the land in controversy, 
and which is claimed under said right by plaintiff'in error, is situ- 
ated within the lines of said survey and patent. 
ob That the defendants in error claim said lands by deed 
from the State of California, and that it appears from said 
record and from the foregoing statemnent under this assignment of 
error that the right and title of defendants in error and of said 
State under whom thev claim were and are subordinate to that of 
said city and of plaintiff in error. 

oth. Phat the trial court and the supreme court of the said State 
erred in holding and ruling that parol evidence was admissible for 
the purpose of determining the location of the north and east bound- 
ary line of said pueblo land. 

Oth. Phat said courts erred in holding and ruling that said bound- 
ary line as established by said patent could be varied by parol evi- 
dence. 

7th. That said courts erred in holding and ruling that said 
boundary line could be shown to be elsewhere than as finally laid 

down ip said survey and patent. 


D7 Sth. That said courts erred in holding and ruling that 
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said patent was not conclusive as to the boundaries of said pueblo 
land, 

9th. That said courts erred in holding and ruling that the decree 
of the United States circuit court confirming the right of said city 
to said pueblo land could be looked into for the purpose of deter- 
mining the loeation of the said boundary line, said patent having 
been issued in pursuance of said deeree and for the purpose of defi- 
nitely making out and determining the precise boundaries of the 
land deseribed in said decree. 

10th. That said courts erred in holding and ruling that the State 
of California was not concluded by said patent. 

Lith. That said courts erred in holding and ruling that defend- 
ants in error herein were not concluded by said patent, 

12th. That said courts erred in holding and ruling that 
oS the final survey of said pueblo land on which said) patent 
Was Issued was nota legal and authorized survey. 

loth. That said courts erred in holding and ruling that any sur- 
vey of said pueblo land made prior to the issuance of said patent, 
other than the survey on which said patent Is based, was legally 
examinable for the purpose of determining the location of said 
pueblo land. 

l4th. That said trial court erred in admitting in evidence the de- 
cisiou of Commissioner Williamson, dated November ITlth, IS7S, 
and said supreme court erred in atlirming the ruling of said: trial 
court In that regard. 

lth. That said trial court erred in admitting in evidence the 
map made by Butler in 1857 and the book of maps from the office 
of the city and county survevor of San Franciseo, and the map of 

the United States Coast Survey made in TSo7 and the Trhet} 
ov of the United States Coast Survey made in 1859 by Captain 

Palmer,and the map made by R. P. Bridgens, civil engineer, 
and said supreme court erred in affirming the rulings of said trial 
court in that regard. 

16th. That the trial court erred in admitting tn evidence the 
minute book of the board of supervisors of the city ane COouUnLY of 
Sah l'rancisco and in permitting to be read therefrom il resolution 
of said board passed on the 23d day of December, 1878: “ That no 
appeal be taken from the decision on said survey of J. A. William- 
son ;” and said supreme court erred in aflirming said raling of said 
trial court. 

Wth. That the trial court erred in admitting tn evidence the two 
deeds from the board of State tide land commissioners to Greorge W. 
Mllis, under which defendants in error claim, and said supreme 
court erred in aflirming said ruling of said trial court. 

Sth. That said trial court erred in admitting in evidence 

60 the survey of said pueblo land made by Surveyor Stratton 

in the years ISG7 and TS6GS: whien said survey Is mentioned 

in finding NIL of the findings of fact herein, and said supreme court 
erred in affirming said roling of said trial court, 

19th. That the trial court erred in admitting in evidence the cer- 
tifi “ate of approval of Surveyor CGreneral Upson of the tield-notes ot 
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said Stratton survey, and said supreme court erred in aflirming said 
ruling of said trial court. 

20th. That the trial court erred in permitting the withess George 
Turner to testify as to the location of the line of ordinary high water 
oi the premises In controversy and as to the navigability of Mission 


creek, and said supreme court erred in affirming said rulings of said— 


supreme court 
Yist. That said court erred in holding and ruling that any of the 
testimony of said George ‘Turner was admissible. 
(] 22d. That the first conclusion of law of the findings of the 
trial Court Is Crroneous, and that siti supreme eourt erred in 
holding it to be correct. 

20d. That the second conclusion of law of the findings of the 
trial court is erroneous, and that said supreme court erred in hold- 
Ine It to be correct. 

24th. That the third conclusion of law of the findings of the trial 
court is erroncous, and that said supreme court erred in holding it 
to be correct. 

25th. That the fourth conclusion of law of the findings of the trial 
court is erroneous, and that said supreme court erred in holding it 
to be correct. 

26th. That the fifth conclusion of law of the findings of the trial 
court is erroneous, and that said supreme court erred in holding it 
to be cerrect. 

27th. That the trial court erred in refusing to find for 

62.4 63 defendant (plaintiff in error herein) after admitting in 

evidence the said patent and the final survey on which 

it was based, and said supreme court erred in aflirming said ruling 
of said trial court. 

Wherefore plaintiff in error pravs that the judgment of the said 
supreme court rendered against him in this cause on the fourth day 
of September, A.D. LSt), be reversed, and that judgement be ordered 
to be entered in lis favor on the findings, 

JAMES. A. WAYMIRE, 
tlorney for Laintidy ‘i error. 

SAMUEL M. WILSON, 

RKDWARD Kk. TAYLOR, 

Of Counsel for Plaintifj in Mrror. 
Oo! [endorsed :| No. T2748.) Supreme Court of the United 
States. Thomas Knight, pli in error, es. United Land As- 
sociation etal, det’t in error. Assignment of errors. 

Mudorsed: Filed Sept. 19, 1890. J. De Speneer, clerk, by Ben, 

M. Maddox, le pouty. 
(4 UNITED STATES OF AMERICA, 8s 
The President of the tnited States of America tothe honorable the 


judges of the Stipbenie court of the State of California, Cores Cito : 


i Catinec 1 the lt cord abe proces dines, ana iso iN) the rendition of 


the judgment of il plea Which is thi the “rtd sUp retire court of the 


State of California, before vou, be lig the lhivhiest court of law or 


: 
; 
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equity In the said State in which a decision could be had in the said 
suit between United Land Association and Clinton C. Tripp, plain- 
tiffs and respondents in the said supreme court of the State of Cali- 
fornia, and Phomas Knight, defendant and appellant in the said 
supreme court of the State of California, where: were specially set 
Uy}? and claimed hy the suid Thomas Knight, defendant and appel- 
lant, a title and right under a certain treaty between the United 
States of America and the Republic of Mexico, commonly known 
und designated “as the treaty cl Cruadalupe [lidalyo, and under a 
statute of the United State s, and the decision was acatnst the said 
right, title, ane privilege, oo oMmanifest error tiath happened, to the 
great damage af thie sila ‘Thomas IKorpicrlat. us by hits complaint ity) 


~ 


pears, and it being fit that the error, if any there hath been, should 
be duly corrected and full ana speeay Justice done to the 


OH.) parties aforesaid in this behalf, Vou ar here DV commanded, 

Mf judgment be therein given, that then, under your seal, 
distinetly and openly, vou send the record and proceedings afore- 
sald, with all things concerning the same, to the Supreme Court of 


the United nwTates, together with this writ. so. that you have thie 
sume at the city of Washington,in the District of Columbia, on the 
second Monday of October next, in the said Supreme Court of the 
United States tobe then and there held that, the record of proceedings 
aforesald being inspected, the said Supreme Court of the United 
States Mmav cause lurther to be done there li to correct that error 
What of right and according to the laws and customs of the United 
States should be done 
Witness the Tlonorable Melville W. Fuller, Chief Justice of thi 
Suprema ( ourt of thie lL nited States, this tWelItt (| iV «>] September, 
In the year of our Lord one thousand eight hundred and ninety, 
and of the Indepondence of the United States the one hundred and 
fifteenth. 
[Seal U.S. Cireuit Court, Northern Dist. | 
L. S. B. SAWYER. 
Clerk of the United States Circuit Court, 
No ther District ot Caliiornia 


The above writ of error is hereby allowed 
\\ I] DLAl ey F 


‘ ; " - " ‘ ; ' ; ; a2 ; 
f Tia ustic QO) Lilie Suprence f wi j fii ary: latte fil aT. ‘hori. 


5 [Endorsed :| 12748. In the Supreme Court of the United 
stutes ‘| bolas In rrerlit, pl tf lb error, ¢; lL nited Land Asso- 


ciation and Clinton C. Tripp, defts in error, Writ of error. Filed 
Sept. 12, 1sy0. J.D. Spencer, clerk, by Frank Myers, deputy. 
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inclusive, contain a tall, 
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ite the returh to thie an- 


sald writ of error was filed 
Md court the plamti® in error lodged 
with Sus clerk of id court, in satd ollice, a copy of said writ of 
error | el . 4 defendants ith CPrPor it) sited CaAUSC. 
\\ Ii tiess TDN I brid senead the seal of the salad 
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IN JHE 


SUPREME COURT 


OF THE 


UNITED STATES. 


OctoBper TERM, 1S8o1. 


THOMAS KNIGHT, | 
Platntiff tn fen 


UNITE DLAND ASSOCIATION 
AND CLINTON C. TRIPP, 


Defendants an kerrer. 


Brief on Behalf of Plaintiff in Error. 


STATEMENT. 
Plainutt in Itrror (defendant below) ciaiming title to 
a lot of land under the City of San Francisco as suc 
cessor of the Pueblo of that name. was sued in eject- 


ment by defendants in error (plamtitts below) claimin. 


t 


title under the State of California, and was defeated in 


the action. The judgment of the Court below having 


V the Supreme Court of the State on 
iS$oo. a Writ of Error was at 


‘ 
“| a i i oe er 
. 4 si e 


ut DY detendant, and a reiurn mace to the 


. . expedition that the record was tiled tn 
f \¢ rie é€ase tuke at place (pi) the docket ot 
st term of the Court. At thatterm. on motion ot 


is he Sera. the CAaAluise Was advanced and set down 


ment on the roth ot ¢ lctober. Ol the present 


\ ¢ 
The question involved ts, whether the State of Cali- 
fornia. can, by its Courts. in an action of ejectment, 
hallenge the correctness of location of a Mexican Grant, 
as that location is evidenced by United States Patent; 


whether itis permissible, as against the Patent lines, 


tor the State to show by parol that these lines ought 


somewhere else than where thev have been 


to be 
ee 2 eo litical den: we of the Seder) Gaoe 
placed by the political department of the Feceral Gov- 


in its execution of the treaty ot (j;uadal ipe 


ae 
cy 


Trae action was. on stipulation of the parties plainttt 


- 
- 
_ 
_ 
= 
~ 
7 


] | ? ] i he “ens ° ’ — ‘ } 4’ “ga a’ 
and detendant. tried by a referee. and by re 


the Transcript ot the Record. trom pages 4 to §. it will 


1 tne rewmeree permitted, aS avainst the ob 


| }f ~ f 
ee . -% : , ! 
ie@fendant, evidence to he Intro$§uced tem 
a ) \ wiere oraiwnary hich walter mark Was Ib 
TT Litmecs subsequent thereto: and on 
: 2 proceedings before the Joand 


( mmnis ; ire cl by the City of San brane: (4) 


to) se iT «6F . a : )} Bites 2 which Si? Wait Piybadiy 
nei tO) De ChnLilLict in on a survey OF ti! didi which 


"42 


was rejecte| by the Secretary of the Interior, and a deed 
from the State of California to grantors ot detendants in 
error, the latter rested their case. 

As a part of plaintitt’s case, the plat of the aforesaid 
survey which was made by Stratton was introduced in 
evidence, and a copy of this p!at is made a part of the 
Transcript of Record. 

As against the case made by  laintifis (defendants in 
error) detend int Knieht relied on the final survey ol 
the Pueblo Lands of San Francisco made by Von Leicht, 
and the patent of the United States issued in accord: 
ance with that survey. 

By the Stratton survey the lands in controversy are 
excluded from the Pueblo, while by the Von Leicht sur 
vey and patent they are included within it. Plainutt in 
error derives title under the City, while detendants in 
error claim under the S:ate. basing their claim upon the 
asserted fact that the lands ‘are tide Jands, and as such 


) 7 } 


were 1moproverly included within the Pueblo boundaries 


_by the Von Leicht survey and patent. 


on - , ee * . ’ ‘ . 
; , > a . . " ae « ‘* , ° ." : , ' -* 
Tne final decree which determined the boundart 
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at length the Patent of the 


as other matters (some of which 


n view of the history of the case 


thee at Washington), and as 


conclusions of law. the deduction is, that the State title 
is paramount to the City title. We on our side claim 
that those conclusions of law are erroneous, and that 
this Court, on the ind’ngs of Fact made, should send 
the case back with directions to enter a judgment in 


favor of plainuit i error. 


Errors Assigned. 

The Assignment of Errors, with prayer for reversal, 
was made a part of the return to the Writ of Error, 
and can be found in the Transeript of Record trom 
Fol. 53 to 63, and we here reproduce it. leaving oft 
the prayer for reversal: 

* Now comes plainuth in error (defendant in the 
Court below) and respectfuily shows and represents 
that manifest error appears on the face of the record 
in this cause in the following particulars, to wit: 

‘ast. That according to the law of the land the 
judgment should have been against the plaintitis (de- 
fendants in error herein), and that the judyment of the 
Trial Court should have been reversed with direc- 
tions to enter a judgment on the findings in favor of 
the defendant (plaintiff in error herein). 

‘od. That it appears from the findings in the case 
that each and every of the conclusions of law are er- 
roneous, and that each and every of said conclusions 
of law are not legally deducible trom the Findings of 
l‘acts. 

3d. That it appears from said Findings of Facts 
that the title of plaintitt in error herein was and is 


paramount to that of delendant in error herein. 


6 


“ath. That it appears from the record in this 
cause that the right and title of plaintiff in error was 
derived trom and under the City of San Francisco as 
the successor of the Pueblo of San Francisco; that 


said city as such successor was entitled to four square 


leazues of land to be set off from the upper portion of 


the peninsula of San Francisco, and which satd land 
was bounded on the north and east by the waters of 
the bay of San Francisco, on the west by the Pacific 
Ocean, and on the south by a due east and west line 
so run as to include an area of four square leagues; 
that said Pueblo derived its said land from the Repub- 
lic of Mexico, and that the right to the same was pro- 
tected and guaranteed by the treaty between the said 
Republic and the United States known as the treaty 
of Guadalupe Hidalyo; that said United States, for the 
purpose of protecting said right, if it existed, examined 
into the same by officers duly appointed for that pur 
pose, and that said officers, after such examination, deter- 
mined and held that said city was entitled to. said 
four square leagues of land bounded as aforesaid; and 
that thereafter said officers located said land by official 
survey, and that after such location the said United 


States by their President duly issued letters patent to 


said city, Its successors and assigns, for the whole of 


said land; that the land in controversy and which is 
claimed under said right by plaintiff in error is situated 
within the lines of said survey and patent; that the de- 
fendant in error claims said jand by deed from the State 


of California, and that it appears from said record 


~ 


7 
and from the foregoing statement uncer this assign- 
ment of error, that the right and utle of defendants in 
error and of said State under whom they claim, were 
and are subordinate to that of said city and of plaintitt 
In error, 

“sth. That the Trial Court and the Supreme Court 
of the said State erred in holding and ruling that parol 
evidence was admissible for the purpose of determin- 
ing the location of the north and east boundary line 
of said Pueblo Land. 

“6th. That said Courts erred in holding and ruling 
that said boundary line as established by said patent 
could be varied by parol evidence. 

“7th. That said Courts erred in holding and ruling 
that said boundary line could be shown to be elsewhere 
than as finally laid down in said survey and patent. 

“Sth. ‘That said Courts erred in holding and ruling 


‘ 


that said patent was not conclusive as to the bound- 
aries of said Pueblo Land. 

‘oth. That said Courts erred in holding and ruling 
that the decree of the United States Circuit Court con- 
firming the right of said city to said Pueblo Land could 
be looked into for the purpose of determining the loca- 
tion of the said boundary line, said patent having been 
issued in pursuance of said decree, and tor the purpose 
of definitely marking out and determining the precise 
boundaries of the land described in said decree. 

“oth. That said Courts erred in holding and rul- 
ing that the State of California was not concluded by 


said patent, 
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permitting to be real therefrom a resolution of said 
Board passed on the 23d day of December, 1878, 
‘That no appeal be taken from the decision on said 
survey of J. A. Williamson, and said Supreme Court 
erred in affirming said ruling of said Trial Court. 

“a7th. That the Trial Court erred in admitting in 
evicence the two deeds trom the Board of State Tide 
Land Commissioners to George W. Ellis, under which 
defendant in error claim, and said Supreme Court erred 
in affirming said ruling of said [rial Court. 

“aSth. That the Trial Court erred in adinitting in 
evidence the survey of said Pueblo Land made by 
Surveyor Stratton in the years 1867 and isos, which 
said survey is mentioned in binding NII of the bind- 
inos of act herein, and said Supreme Court erred in 
affirming said ruling of said Trial Court. 

‘roth. That the Trial Court erred in admitting in 
evidence the certificate of appeal of Surveyor-General 
Upson ot the held notes ot sald Stratton SUPFYV CY, anc! 
said Supreme Court erred in affirming said ruling of 
said Trial Court. 

** 20th. Phat the Trial Court erred in permitting 
the witness, George Turner, to testify as to the loca- 
tion of the line of ordinary high water on the premises 
in controversy, and as to the naviygability of Mission 
Creek, and said Supreme Court erred in attirming said 
rulings of said Supreme [| Superior} Court. 

‘2ist. That said Courts erred in holding and rul- 
ing thac any of the testimony of said George Turner 


was admissible. 


1O 


‘s0d. That the first conclusion of law of the findings 
of the Trial Court is erroneous, and that said Superior 
Court erred in holding it to be correct. 

“o3d. That the second conclusion of law of the 
findings of the Trial Court is erroneous, and that said 
Supreme Court erred in holding it to be correct. 

‘oath. That the third conclusion of law of the find- 
invs of the Trial Court is erroneoss, and that said 
Supreme Court erred in holding it to be correct. 

‘osth. That the fourth conclusion of law of the 
findings of the Trial Court is erroneous, and that said 
Supreme Court erred in holding it to be correct. 

*o6th. That the fifth conclusion of law of the find- 
ings ot the Trial Court is erroneous, and that said Su- 
preme Court erred in holding it to be correct. 

‘27th. That the Trial Court erred in refusing to 
find for defendant (plaintiff in error herein) atter ad- 
mitting in evidence the said patent and the final sur- 
vey on which it was based, and said Supreme Court 


erred in affirming said ruling of said Trial Court.” 


Brief of the Argument. 
I, 


lkrom what has gone before, it is evident that the 
question Is s juarely presented upon the record, as to 
whetuer, In an action of ejectment for lands witain the 
boundaries of a pueblo grant protected by the treaty 
of Guadalupe Hidalgo, as those boundaries have been 


established by the Patent of the United States, title 


derived from the State of California shall prevail over 
the title derived under such pueblo. 

The question is also presented upon the record 
(conceding the jurisdiction of the State Courts to 
locate Mexican grants), as to whether the government 
of the United States did not properly locate the par- 
ticular grant in question. 

That such a question could be presented, at this 
day, for serious consideration by a Court of last resort, 
is one of the marvels of litigation; but not only has it 
been presented, and that seriously, but the Court to 
which the Writ of Error ran in this case has, as 
avainst numerous decisions of its own, held in such a 
way as to make us marvel whether anything in the 
law can ever be permanently settled. 

The litigation over the boundaries of the Pueblo 
Lands of San Irrancisco lasted for many years in the 
Land Department; that Department gave to the con- 
troversy its best thought; three successive Secretaries 
of the Interior passed upon tr, each one in turn hold- 
inv against the State and in favor of the City; and in 
fact we have this Court, when speakiny through Mr. 
Justice Firevp in Cty v. LeRoy, No. 878 of the last Oc- 
tober Term, saying in regard to this very controversy 
over the Pueblo boundaries, that they were ascertained 
and fixed “ after the most thorough and exhaustive 
‘* examination ever given to the consideration of the 
‘ boundaries of a claim of a pueblo under the Mexican 
‘vovernment.” And now, atter this long contest has 


terminated; after the political department of the Gen- 


oa 


eral Government, specially deputed by the Constitn- 
tion and Laws of the United States, has determined 
where the boundaries should be located, and in pur- 
suance of such determination has located them and, 
as record thereof, has caused a patent to be issued to 
the City wherein these boundaries are designated, we 
are met with the proposition that nothing has in fact 
been determined, and that these boundaries can, in a 
collateral attack on the patent, be shown by parole, 
and that the State Courts have concurrent jurisdiction 
with the Executive Department of the General 
Government in the matter of locating land grants; 
aad, indeed, that the decisions of that Department in 
the matter of such location are subject to be reviewed 
and set aside by those Courts. For all this follows 
necessarily from the decision of the State Supreme 
Court. It is simply begging the question to say that 
the United States Land Department had no jurisdic- 
tion to include within the Pueblo any Jand belonging 
Lo the State: Jor the cory question aD be decided by 
that Department was as to the location of a line on 
One Ste of which should be State land and on the other 
stde of which should be City land. This was the 
precise and only question submitted to it, and of that 
question it had exclusive jurisdiction. Its final deter- 
mination, therefore, as expressed in the patent, must 
be tinal. If by mistake, or by fraud, any land of the 
State has been included within the pueblo lines, that 
matter can be corrected in equity by a proper pro- 


ceeding brought by the United States, in the name of 


oo &- 


o¢- 


> ¢ 


their Attorney-General. (C2 S. v. A/éner. 114 U. S.., 
233; Maxwell Land Grant Case. 121 U. S.. 325.) 
And it must be kept in mind that no question is made 
as to the sadyect matter of the decree and survey — It 
is not contended that the Land Department assumed 
to survey any other four square leagues of land than 
the four square leagues set out in the decree, and this 
being so, jurisdiction was complete. 

But even ina direct proceeding to set aside a pat- 
ent on the ground of errors in the survey. the Courts 
are exceedingly cautious in interfering. In the Max- 
well Grant Case, the strongest appeals were made to 
this Court to set aside the patent on this ground. 
The grant covered nearly two million acres, and noth- 
ine was left undone by those contesting it to work its 
overthrow, or at least to limit its operation by a new 
survey which should contain less quantity than that in 
the survey assailed. Yet the Court declined to inter- 
fere; and at page 387, Mr. Justice Minter, speaking 
for the Court, uses the following language: 


“Without going into this evidence more minutely, we are content to 
say that, while in favor of the correctness of this survey, in the points 
assailed, it is as strong, or stronvel than that for anv othe SUTVEN 
which would be made, or which has been suzgested by the counsel 
for the United states, we are very clear that it Is not the province oft 
this Court to set aside and declare null and void these survevs and 
putents approved by the officers of the government whose cluty it Was 
to constier them, and who evidently did consider them with vreat at- 
tent nm, Upon the mere possibility or a bare prol ubordity that some 


other survey would more accurately represent the terms of the grant.” 
The proceeding here was a direct one, brought by 


the United States, for the very purpose of doing what 


ise at bar ina collateral 
Calitornia:and vet we have 
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more southerly than it was by the one which finally 
prevailed; and which was made, we may say in pass- 
inv, in accordance with the rule which controlled the 
surveys involved in the cases of Zeschemacher v. 
Thompson and lard v. Milford, and in the case ot 
U.S. v. Pacheco, 2 Wallace, 587. Furthermore, the 
tide line which the surveyor was to find, for a con- 
siderable ,ortion of its length had been obliterated, as 
we have mentioned above, long betore the decree of 
confirmation, and could only be worked out after a 
most careful examination of all the data that bore 
upon it. A survey in the field, as to a considerable 
portion of the line, was impossible, for it must be kept 
in mind that the tide line to be found was that which 
existed on the 7th of July, 1846. Now. between that 
time and the decree in May, 1865, this line had been 
carried far castward by repeated filings of the Day, 
not enly north of Market. but south of Market as well. 
Hence, it can be readily seen that here was a case 
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these boundaries can be questioned collaterally ? 
They certainly answer no purpose under such cir- 
cumstanees, and might better never be made. And it 
is certainly just criticism upon our judicial methods, tt 
a controversy, which has been settled, after years of 
litigation, by a tribunal specially deputed to hear and 
ee 

determine it, can be reopened in another tribunal and 
treated de nove. 

ln the Opinion delivered by Mr. Justice leoOx in the 
State Supreme Court, it is conceded by him that a 
survey of the Pueblo Lands was necessary by reason 
of the grant being one of exact quantity, and also by 
reason of the tact that the southern line was to be a 
strictly artificial one to be so established as that within 
all the other lines the exact quantity of land should 
be included. ‘his artiticial line he thinks ts safe from 

Hateral ; k. while the others live in const lan- 
Collateral attack, WHHCE LNG Others live m constant dan 
ver, and may in fact be overthrown by the breath of a 

; , ed oe 

single WILNCSS. lt is cithcuit to treat serrousiyv the 
distinction here set up; and hence we leave it as it ts 
merely remarking that, independently of the fact that 
Oe boundary C.thi be nd TOre sacred ar S0 ere ee. ther. 
the concession made by the Court not only operates 
| ; ‘ . 
he reason that all the 
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for the furcher reason, that this concession carries the 
inplication that the Land Department was acting within 
its jurisdiction in locating the grant, and that while its 
judgment may have been erroneous, it was not void, 
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The State, as is conceded, is subsequent in right to 
the City, for the City’s claim is based on a Mexican 
grant, while the State acquired no right until her ad- 
mission into the Union. California is bound by the 
treaty of Guadalupe Hidalgo, and is also bound, we 
presume. by the Constitution of the United States, 
wherein she granted to Congress the power to enact 
those laws which gave the Land Department exclusive 
jurisdiction to locate those grants which, on a judicial 
investigation, were found to be worthy of confirma- 
tion. The State can question none of this legislation, 
nor can her Courts nullify it. By that legislation, the 
United States set up an elaborate machinery whereby 
the obligations under the treaty should be made good. 
This was made up of two parts—judicial and adminis 
trative or executive. by the former, there was to be 
determined ail questions arising on the validity of al- 
leged grants, and the quantity and situs of land cov- 
ered by each grant. By the latter, the land contirmed 
by the decree was to be definitely located by sur- 
vey and when so surveyed was to be patented. The 
former was peculiarly the business of the judicial 
branch of the government, while the latter appertained 
quite as peculiarly to the executive. And though the 
aid of the Courts was sought by way of assisting 
the Executive Department in the matter of locating 
grants, first by the Act of 1851, and in a still more 
marked degree by the Act of 1860, yet the subject is 
one of administrative, rather than of judicial cogni- 


zance, and was so thought by Congress when they 
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the boundaries of the grant, for to survey a tract of 
land is but to establish its boundaries on the ground. 

California can no more question the acts of the 
United States authorities (when keeping within the 
lines of their jurisdiction) in regard to the examination 
and location of Mexican grants, than can the United 
States themselves. She is no more a“ third person” 
within the meaning of the Act of 1851, than are the 
United States. This not only follows from what has 
gone beiore, but from the fact that the State is but the 
successor of the United States. This is true even ot 
the tide lands which, with a proudly majestical sound. 
we proclaim to belong to the State ‘by virtue of her 
sovereignty. Nothing could make this clearer than 
the following statement of it by Mr. Justice SANDERSON 
in Ward v. Adulford, 42 Cal., page 372: 

‘In private proprietorship and in sovereign right the United States 
succeeded the Mexican Government, and in both these respects Cali- 
fornia, so far as she acquired anv right in either, succeeded the United 
States and became privy to the latter in estate in respect to all lands 
within her border, whether such as may be held in private or sover- 


_eign right. In this respect no distinction can be made between the 


lands acquired by her through Federal grants and such as she took I 


virtue of her sovereignty.” 

All the tide-flowed lands, all the public lands in 
California swamp as well as dry, were subject to be 
charged with a trust in favor of Mexican grantees 
These lands stood, therefore, within the bestowal ot 
the United States, in discharge of this trust, in such 
way as the sovereign might see fit. And as Califormia 
Was privy in estate to this sovereign, she necessarily 


took the estate burdened with the trust. She came 
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into the Union cam onerc,; not only to receive favors, 
but as one of the United States, to assist in discharg- 
ing obligations. The machinery set up by the General 
Government by way of discharging the trusts created 
by the treaty can hence be no more questioned by the 
State of California than if she herself had constructed 
it. The only thing she cax question is that of 7z7ts- 
diction, when the machinery operates in a way to In- 
juriously affect her interests. But. given a Mexican 
grant; a valid decree determining the tract to be set 
off to the claimant; a survey made by the proper 
authorities for the purpose of specifically marking 
out the boundaries of the tract; and given a con- 
firmation of that survey and a patent in accordance 
with it, and no question of jurisdiction caxz be 
raised by the State. For, as we have said above, 
and here repeat by way of emphasis: It the Ex- 
ecutive Department had exclusive jurisdiction to 
survey the grant, necessarily it had exclusive juris- 
diction to establish the boundaries of the grant, 
for to survey a tract of land is but to establish its 
boundaries. 

The great question involved in this case rests upon 
rudimentary principles never disputed. The Govern- 
ments, State and lederal, are each composed of three 
separate departments—the executive, the legislative 
and the judicial. Each within its sphere is entirely in- 
dependent of the other. When we ascertain that the 
action of either is within its own established orbit, we 


then know that such action must be respected and 


Q: 


2] 


cannot be reviewed by either of the other depart- 
ments. The lawtul acts of the executive and of the 
legislative departinents must be respected by the judi- 
clary, and the latter can never inquire into the expe- 
diency, propriety or accuracy of the executive or 
legislative departments, excepting only in one respect, 
and that is, whether such executive or legislative act 
is within the scope of the respective powers granted 
toeach. When the Court ascertains that a_particu- 
lar matter has by the Constitution been committed to 
one or both of the other departments of the Govern- 
ment, it has ascertained that the judiciary has nothing 
to do further with such matter, unless it to be enforce, 
aid and assist such action. 

Now, the power to make treaties with foreign na- 
tions is vested by the Constitution of the United States 
in the President by and with the advice and consent of 
two-thirds of the U.S. Senate. The same Constitu- 
tion forbids a State to enter into any treaty. (Art. I, 
Sec. 10, Con. U. S.) “All treaties made. or which 
shall be made, under the authority of the United States 
shall be the Supreme Law of the Land, and the Judges 
in every State shall be bound thereby, anything in the 
Constitution or Laws of any State to the contrary not- 
withstanding.” (Art. VI. U.S. Con.) The treaty of 
Guadalupe Hidalgo is thus made the supreme law of 
the land, binding upon this and all other courts. By 
that treaty the United States recognized the principle 
that, on the change of government from Mexico to the 


United States, the municipal law remained the same, 
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g 
decisions “ by the treaty ol Guadalup Liidalyo. the 
law of nations, the laws, usages. and customs of the 
government trom which the claim is derived, the prin 


ciples of equity, and 


the decisions o' the supreme 
Court of the United States. so far as thev are Ap) i 
cable.” The same act provided for survevs of the 
claims when adjudicated, and the ultimate issue ot the 
patent to the claimant when his grant should be 
contirmed. 

Now all this. whether the claim went trom the 
Land Commission to and through the Courts. or stop 
ped at the Land Commission, was merely the action 
of the political branch of the (sovernment Lhe 
Courts were merely used as instrumentalities of the 
political department. Claims started in the Land 
Commission and ended in the Land Department with 
the Secretary of the Interior as its head. Congress 
so provided, and the tact that intermediate this mode 
of proceedings the political branch of the Government 
asked the aid of the Courts to assist it, made such ac 
tion none the less political; and the grand end and 
final consummation was the patent issued by the Gen 
eral Land Office; hence all ended in political action 
and executive duty. 

Now, all of these acts, including the survey and 
patent, were directly within the scope of the powers 
of the political department and beyond review yy Ath 


Court. much less a State Court. 


Under the Mexican regime there was no distine- 
tion, so far as the power to grant Was concerned, be- 
tween the submerged land and upland. That Govern- 
ment could grant each, and especially the great 
margins of swamp and overtlowed land bordering the 
vreat bays of San Francisco, San Pablo and Suisun, 
The jurisdiction of the Land Commission, the United 
States Courts, the General Land Ottice—in a word, of 
the political branch of the Government, extended to 
submerged or tide-lands just as much as it did to up- 
lands. The State, by virtue of her sovereignty, could 
not take lands to which claimants under Mexico had 
such claims as that Government, by its laws, customs 
and usayes recognized as valid, and whether a claim 
prescnted was of such a character was to be deter- 
mined by the avencies, and in the mode provided by 
Congress. 

But itis sant that the United States locating oth- 
cers had no jurisdiction to include any Sfeée land within 
the lines of the Pueblo survey. But this was the very 
quesuon exclusively devolved upon those officers tor 
determination-— to lay down a line on one side of which 
should be State land, and on the other side of which 


should be City land. «As was said by Sawyer, Circuit 


Judge, in J/anning v. San Faciuto Jin Co., 7 Saw 
yer, 127: “* The genuineness of the grant and tts 
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“ dunals cocn upon a till filed by the United States,” 
as was held in U.S. v. Flevt; OC. S.v. Throcknerton. 
and €. S.v. Carpenticr, 4 Sawver. 42. afhrmed in 
gd U. S., Ot. And COM Pare with this what is said on 
page 426 1n regard to those cases where the survey 
could be reached’ by direct attack. It is simple beg- 
ving the whole question to say that the locating 
officers exceeded their jurisdiction by going outside 
of the decree, for the very subject submitted to their 
action was a location of the Jand set out in the decree. 
To survey a grant is to locate it by detinite bound- 
aries, and when the locating officers exercise their 
functions upon the subject matter of the decree, they 
are necessarily within the lines of their jurisdiction. 
This is rot a case of conflicting surveys, or of con- 
fiicting decrees; it is a case, simply. where. in the mat- 
ter of locating a grant protected by the treaty of 
Guadalupe Hidalgo, the grantee of the State alleges 
that his land has been taken from him. /af whether 
or nel it was the land of his grantor, the State, was 
the very question submitted to the Federal tribunals 
and officers who had been specially deputed to adeter- 
mine it. We purchased from the State with full 
knowledge that the grant might be so satistied as to 
take this very land. The State could only take what 
was left after satisfying the grants protected by the 
treaty, and after satisfaction has been made the 
mouth of the State is closed. Neither she nor any of 
her grantees can further litigate what has been tully 


litivated and determined in the wibunals ex; ressly set 
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up for the very purpose of such litigation and deter- 
mination. ‘To follow any other rule is to invite chaos, 
This is obvious; for the Court have, it is conceded, no 
power to correct a survey or to order a new one, — In 
the matter of the survey of the pueblo lands of San 
Francisco, as tinally embodied in the patent, if the east 
line, as now decided by the Court, is held to be er 
roneous, by what means is another line to be es- 
tablished? The officers of the General Government 
cannot survey another line, for the matter is now be. 
yond their jurisdiction; the patent having issued, ** all 
the tribunals and officers to whom the special jurisdic- 
tion over the matter was committed, have become 
functe officio.’ Vhe matter ts so well stated by 
Sawyer, Circuit Judge, in Jlaxnning v. San Facinto 


Zin Co., supra, that we beg to quote: 

* The Government, to carry out the provisions of treaty, commit- 
ted this whole matter to other and special tribunals, except so far as 
brought before the ordinary Courts for review on appeal. The Cir- 
cuit Courts in the exercise of their general and ordinarv jurisdiction 
had nothing to do with it. // this location ts declared vord in this pro- 
ceeding, and the defendant be decreed to convey to the complain- 
ant, the Court has no power to re-locate the grant, or remand the case ¢ 
any other Court, board or officer to re-locate uv; and although the Gor- 
ernment is satisfied with the location, the grantee of a genuine Mex- 
ican grant of eleven leagues will lose the land granted. The pro- 
ceedings for confirmation and location of the grant having resulted 
in a patent afier a fourteen years liugation, all the tribunals and offi- 
cers to whom the special jurisdiction over the matter was commit- 
ted, have become /unct: offi gs 


In the opinion first delivered in the case at bar by 
Mr. Justice Parierson (85 Cal., 474-483), on the de- 
cision rendered in Department. and which opinion is 


approved by the majority of the Court, it is claimed 
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that a distinction can properly be drawn as to the con- 
clusiveness of the location of a Mexican grant, between 
a grant covering a tract having specitic boundaries, 
and one covering a specific quantity lying in an area 
of larver extent. 

The distinction thus sought to be drawn between a 
sobrante or float and a grant having specific bound- | 
aries, is obviously not sound, for it is quite mani- 
lest that the surveyor, in surveying a sobrante, might 
in the opinion of some court or jury, carry his line be- 
yond one of the exterior boundaries, and if he did so. 
the question involved would be the same as if the sur- 
vey had been of a grant having specitic boundaries. 
The distinction set up assumes that the surveyor would 
always keep within the exterior boundaries; and on 
this assumption, we are told that his acts and those of 
the Land Department in approval thereof, would be 
safe from collateral attack, while in the case of locating 
a grant having specific boundaries, no such rule would 
apply. But the assumption is really based upon the 
presumption that the locating officers will keep within 
the decreed lines; and this presumption applies to one 
class of grants the same as to another. 

It is said in Mr. Justice PATTERSON'S opinion that in 
the Teschemacher case the grant was assumed to be a 
sobrante. The words of Chief Justice Iirip are as 
follows: “We are not informed by the record 
‘ whether it was of a specific tract with definite bound- 
‘aries, or was only of a specific quantity lying in one 
‘* area of larger extent. [Ve shall assume for the pur- 
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‘poses of the present appeal that tt was of the latter 
© character, and conveyed only an interest, requiring 
* further action of the Government, and that such ac- 

oe 
“tion was not had previous to the cession. Mant- 
festly, the Chiet Justice thought that by assuming the 
erant to have been a sobrante, he was putting the case 
in the strongest possible attitude for the party claim- 


Ing under the State—-as indeed. he was. 


What the Federal Courts have Decided. 


What we have said heretofore has been said trom 
the reason of the thing, and would seem to need no 
authority to support tt. But the authority ts so ample 
as to embarrass one with its riches. We have en- 
deavored to show that no jurisdiction exists in the 
State Courts to review the decisions of the Land De- 
partment in the matter of surveying Mexican grants; 
but even the lederal Courts decline to take jurtsdic- 
tion in cases which involve a collateral attack upon 
such decisions. 

In the case of Lral/lance v. Forsyth, 13 How... 18. 
the facts were, that on the 15th of May, 1820, Con- 
vress passed an Act for the benefit of the inhabitants 
of Peoria, by which every person claiming a lot in the 
villave was to give notice to the Register of the 
Land Othce whose report was to be laid before Con- 
gress; that on the 3rd of March, 1823, Congress 
passed another :\ct granting to each of the French 
and Canadian inhabitants and other settlers the lot on 


which they had settled, and directed the surveyor of 


84 
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public lands to make a plot of the lands for which pat- 
ents were to be issued to the claimants; that this sur 
vey and plot were not made until April and May. 
1837; that in November, 1837, a person who was not 
a settler purchased at the Land Office at private entry 
a fractional quarter of land which included some of the 
above lots, and soon afterwards obtained a patent; 
and that the certificate and patent reserved the rights 
of the claimants under the Acts of Congress above 
mentioned. It was not until 1845 and 18.17 that these 
claimants obtained their patent. It was thereupon 
held that they were entitled to recover in ejectment 
against the persons who held under the private entry. 
It appears (24 How., 184) that after the mandate 
went down from the Supreme Court to the Court 
below, Ballance (the party claiming by private entry) 
filed a bill on the equity side of the Court, setting 
forth the same tithe which had been involved in the 
suit at law, and praying relief upon certain special 
grounds, which the Court Reporter says are not nec- 
essary to enumerate. Whereupon Mr. Justice Camp- 
BELL delivered the opinion of the Court, in which he 
uses the following language: 

The plaintitf “further objects to the title of his ad- 
versaries. He insists that in the location of their claine, 
under the Acts of May, 1820. and March, 1823. refer- 
red to in the report of the case as the source of their 
title, there was an erroncous location and survey and 
that a larger extent of ground was conceded to them 


than they were entitled to, that the plan of survey did 


af 
30 


wot conforne to the reguirenents of Congress, and that 
their proots were not tiled intime. * * * FZ ¢s te 
settled doctrine of this Court that tr the location and 
survey of claims arising under clets of Congress like 
those of May, 1820, ard March, 1823. the Executive 
Departutent of the Government has, tn general, EX- 
ELUSIVE JUR sbICTION, and that all questions arising up- 
on their location and survey are administrative in their 
nature, and must be disposed of in the Land Office.” 
Says the Justice turther: ** The plaintitt was aware ot 
the existence of these claims, and of the jurisdiction to 
which they were contided “—language entirely appro- 
priate to the State in this controversy —and says tur- 
ther, that it he pretermitted his opposition to the sur- 
vey betore the General Land Ofhce, he was bound by 
his laches, and that it he was unsuccesstul in his oppo- 
sition, the decision of thit Department upon his objec- 
tions was binding upon him. So that plainuit’s etiort 
to disturb the survey tailed in equity as it hal in law. 
Vest v. Cochran, 17 How., 403, was a case where 
West claimed under a reservation made by Brazeau in 
a deed to one Labeaume, and under the contirmation 
of LBrazeaus tiie by the Board of Commissioners on 
the 22nd of September, 18:0, Cochran claimed under 
a sinilar contirmation of the same date to Labeaume. 
Phe patent tor brazeau's claim did not include the land 
in dispute, while the patent tor Labeaume's clatin did 
include it; and the question was, whether \West, claim 
ing under Brazeau's title, could show that the land had 


been erroneously located, and could claim under the 


confirmation. The Court below decided against West, 
and the Supreme Court affirmed the judoment. 

The question of law in the case was raised upon the 
following instruction given to the jury 


- Recently, the SUFVeVs of these tracts were made ac ording to the 
precise instruction as to their boundaries coming from the General 
Land Office at Washington, and pursuant to the order ot the Secretary 
of the Interior; and on these surveys patents have issued, one to the 
legal representatives of Labeaume, and the other to the lewal re pre- 
sentatives of Brazeau, which tracts adjoin each other on the southern 
boundary of Labeaume s tract, as des ribed in the pratebt, ah 1 Ol} 
question is whether the Plamt} lo thers sual can claim land ehewhere than 
that described 7 Ars patent, nn other words, whether hie’ Cah aban li 
the land surveved for him and granted by patent, and yo further north 
and receive iand there which never had been surveved in conformity 
to the concession. 

“We are of the opinion that the United States reserved the power to lat: 
by survey, the land compirmed to Brazcau, and by such sures te s parat 


rs from the publr lan ts, and f) A} thie lands haw f ’ CLh¢} - and I) 


issue a patent therefor as was done in this instanc: that this reserved 
power was vested in the Executive Department, wh, Cts in this In- 
stance bound Lrazeau and those claiming under mi; mor can thev 
extend their claim and recover land bevond th indartes desenbed 
In the patent to Brazeau or his legal represen ve 


Phe Court, in dealing with this question, proceed 


. on . | , 
to consider the condition of claims to land derived 


from france and Spain before the | “pyite gd States ac- 
quired Louisiana, which condition was very much the 
- , | > J ol . a : | ! - " ? ‘ ’ ] j . 
same as that which pertained to ciaims to lands Ge- 
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rived under Mexican grants. Im each class of cases, 


those ciaiming jands had but equitable rights, and hac 
to depen lupon the bounty of the new Government 
to see that those equitable rights were protected by 


proper proceedings. in each class of cases. it be ne 


necessary, mM neariyv a ms'ances, that survevs shouiad 


pete 
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be made, in order to properly locate the land claimed, 
the decisions of the Supreme Court of the Lnited 
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Brazeau, who brings suit, had no title at the time it was broweht thu 


would support an action of ejectment.” 

The judgment of the Circuit Court) was theretore 
affirmed. We have here the most specitic decision, 
not only by the Circuit Court of the United States 
sitting for the District of Missouri, as embodied in 
the instruction above given, but of the Supreme Court 
of the United States as well, that in the matter of 
locating grants conditioned as is the grant involved 
In the case at bar, the power rests exclusively with 
the United States Government as to the manner of 
its execution, and that the Courts of all devrees are 
powerless to interfere in the matter, whether by way 
of ordering new surveys, or by way of changing the 
boundaries which have been made under the authority 
of that Government. 

The same Justice, delivering the opinion of the Court 
in West v. Cochran, also says in Stanford v. Lavloi 


reported in 18 How., 412: 


‘* But where the ¢ tn has no certain mits, and the judgn e! 
confirmation carries alony with tt the condition that the land s! 
Surve\ al r yt! ep boot iti tat inc of 
then it is! Ope controvers\ he é ches to j 
NOK H KT O} riCE ANY AU ‘ "\ KRY 


ESTABLISH ITS BOUNDARIES, THIS BEING RESERV! | ¢ HE FNES Livi 


PARTMENT. ‘The case of West v. Cahran 17 How., 403, ne 


w referred to as settling this point. 

The title of Brazeau, which was in issue in the cas 
of West v. Coch? Qi, Supra, is dealt with again in t 
case of Jdagwire v. Lyler, 1 Black, igs. Tho 
claiming under brazeau, having fatied as above me 


tioned in their action of ejectment, tied their bii 


a4 


the State Circuit Court. on the equity side of that 


Court, on the assumption that the Court had only de- 
cided in the former case that Brazeaus incipient but 
equitabie title would not sustain an action oft eyect- 
ment; but they tailed in the latter acuion as they did 


in the former one. It seems, in the sult in equity, a 
survey was relied on which had been approved by the 
Commissioner ot the General Land Office. but which 
was subsequently rejected by the Secretary ot the In- 
rerior (a state of facts exactly the same as that which 
took place in the matter of the survey of the Pueblo 
Lands of San Francisco), and one of the questions in 
the case was, whether the Secretary of the Interior had 
power to review the action of the Commissioner of 
the General Land Ofhce, the Court holding that he 
had such power. (See also the case of Szyder v. 
Seckles. o8 U.S... pages 203-211.) 

In the case of lV2//ot v. Sanford, 19 How., So, the 
defendants rights under the patent were assailed upon 
tie ground that more land was embraced therein than 
was embraced in the confirmation; and the jury was 
instructed by the Circuit Court that the survey and 
patent were not conclusive evidence that the land 
they embraced was correctly located and surveyed ac- 
cording to the confirmation, and that if they believed 
that the land sued for was not wzthzx the contirmatiox 
to the legal representatives of the patentee, althought 
tomight be we/Aen the survey and patent, then the 
survey and patent could not protect the detendants. 


In accordance with the instruction (fe zury found that 


»@ 


“ 
cyt 


the final survey did not (oe: respond to the confir miaticn. 
that tt was illegally extended so as to interfere % ith 
the claim upon which the Plaintiff velteds BEA “hi 
SUPREME CoURT REVERSED THE Couk? BEEOW AND 
RE-AFFIRMED THE DOCTRINE LAID bowN IN) West v. 
CocukAan, supra, the Justice speaking tor the Court 
saying at pave 82: “ Inthe next place the Unied 
* States reserved the power to survey and erant 
‘claims to lands in the situation that these contend- 
‘‘ing claims were then confirmed; nor have the Courts 
‘of Justice any authority to disregard surveys and 
ss patents, when dealing with them im actions. of 
“ ejectment. | 

Beard V. federy. 4 Wallace, 47°, was a case where 
the plaintitt deraigned his title from Alemany, the 
Catholic Bishop of Monterey, to whom a patent eim- 
bracing the premises in controversy was issued by 
the United States. ‘The detendants relied upon a 


grant that had never been presented to the Board ot 
: 


Land Commissioners for confirmation, and which had 
never been confirmed, but which they claimed was a 
good title, in that it was not a grant in colonization, 
but a sale made according to the recital on its face, by 
order of the Departmental Assembly; a sale, too, to 
save the nation ina crisis of supreme need, and that 
it vested a ‘y od title in the parties under whom tue 
defendants claimed anteriorly to the church s title, and 
could not be divested by any title subsequent to ti 


Lhe peel 


conquest. Defendants further insisted that 


tion of the Bishop presented to the Board of Land 


(Commissioners d.d not show that he lalinecd by virtue 
tany rivht or title derived trom the Spanish or Mesxi- 
in Gsovernament, which could give b.m the benent of 

Lilt ot.  §€Ont Prdss€u for tae purpose ot settling 
rad determinine private land clans in Calitornia. 
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tribunal and officers, that a claim asserted is valid and entitled to rec 
ogmuon the Government acts and issues its patent CO the Chatman 
This instrument is, theretore, record evidence of the action of the Gioy 
ernment upon the title of the claimant. By it the Goverment ck 
clares that the claim asserte | Was valid’ auder the laws of Vie Xico: that 
it was entitled to recognition and prrotectiona ty thi SUipiilationis ol ibe 
treaty, and might have been located under the former Goverument 
and is correctly locatd now so as to embrace the premises as ther are su 
vered and described. As against the Government, so long as it remains 
unvacated, it is conclusive. AND IT IS EQUALLY CONCLUSIVE AGAINST PAR 
TIES CLAIMING UNDER THE GOVERNMENT BY TLILE St bs Bot kN, fi is in 
this effect of the patent as a reco fol the Govermmes lial its secu 
ity and protection chiefly lie. If parties asseruny interest in lands 


acquired since the acquisition of the country cou 1 aenyv abd Cohtroved#t 
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the greatest degree of lucidity, but the dangers and 
mischiets which would arise from permitting what 1s 
attempted in the case at bar, are also most strikingly 
pointed out. There can be no security if boundary 
lines which have been established by those authorized 
to establish them, and boundary lines, too, which have 
in many instances cost great study and much Jabor 
carefully to establish, can be questioned by parol. 
There must, in the nature of things, be a final stage in 
all legal proceedings beyond which litigation can no 
further go. There can be no such final stage if the 
boundaries of confirmed Mexican grants in this State 
can be questioned by parol. No one can tell what liti-. 
gation may arise when these boundaries might be 
called in question; and those who derive their title un- 
der such grants could never feel secure that the land 
as finally surveyed and patented was the land they were 
really entitled to. Nor can it make any difference in 
principle whether the tract has specific boundaries or 
not. If the party has presented his claim, and the 
United States authorities deem that the claim is one 
that should be surveyed, their judgment must be con- 
trolling in that respect. And when these authorities 
have made that survey the survey must on reason and 
authority be held to be conclusive; but in the case of 
the Pueblo Lands of San Francisco, as has’ been 
shown above, the boundaries were not specific. It was 
a grant for quantity, and it was absolutely necessary to 
segregate the precise quantity from the lands not only 
of the United States, but of the lands of the State. 


@ © 
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As has been shown, it was a matter of some difficulty 
to tell where the line of ordinary high water, as the 
same existed on the 7th of July, 1846, was. And even 
if it had been a matter of no difficulty; even if that line 
had been fully determined; still it was absolutely nec- 
essary to survey the grant in order that the precise 
quantity of four square leagues might be set oft to the 
City. That the State of Ca‘ifornia is in no position to 
question this has been shown, and will be more 
fully shown before we get through. Her rights are all 
subsequent to those of the City. Her rights, whatever 
they might be, depend entirely upon what the United 
States Government might do with relation thereto. 
She could not question what the General Government 
would do in regard to that matter. When she came 
into the Union, as has been said above, she authorized 
the General Government to proceed to adjust in its own 
way all thé equitable claims arising under Mexican 
grants, one of which was the Pueblo Grant. And can 
she now, after having so agreed, and after that adjust- 
ment has been made, question it in any way?) On no 
principle of law or justice can she do so. The same 
learned Justice who delivered the opinion of the Court 
in Beard v. Federy, again says in Svelting Company 
v. Acmp, 104 U.S., 641: 

“Tt is this unassailable character which gives to it [the Patent] its 
chief, indeed its only value, as a means of quieting Its possessor in the 
enjoyment of the lands it embraces. If intruders upon them could 
compel him, in every suit for possession, to establish the validity of the 
action of the Laud Department and the correctness of its ruling upon 


matters submitted to it, the patent, instead of being a means of peace 
and security, would subject his rights to constant and ruinous litigation. 


To the same eftect is Steel v. Smelting Com- 
pany, 106 U.S., 447. 

Fohnson v. Towsley, 13 Wallace, 72. 

French v. Fyan, 93 U.S., 169. 

flayner v. Stanley, 8 Sawyer. 214. 

Boyle v Flinds, 2 Td., 527. 

Manning v. San Facinto Tin Co., 7 ld, 424. 

Maguire v. Tyler, 8 Wall., 651. 

Snyder v. Sickles, g8 U.S., 212. 

In the very recent case of the Czty and County of 
San Francisco v. tugene LeRoy, decided by this 
Court at the last October Term, it became necessary 
to examine the force and effect of a State deed similar 
to that under which Defendant in Error claims, when 
pitted against a title derived under the Pueblo of San 
Krancisco In fact, the very question now before the 
Court was before the Court last October, and was 
ruled adversely to Defendant in Error. In that case 
it became necessary to examine into the validity of 
the State deed for the very particular reason, that if 
that deed were valid, it was clearly unnecessary to 
provide in the decree for a reservation of streets and 
squares on behalf of the City; but if, on the other hand, 


the land were /’ve6/o land, then the City, as the Court 
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held, was entitled to such reservation. The question, 

hence, was one involved and one to be decided. and 

in dealing with it, the Court, speaking through Mr. 
Justice ietp, use the followine lancuave: 
> ~» =” °* 

‘* We do not attach any importance, upon this question of reserva- 


tion, to the deed of the Tide-land Commissioners, executed to Sulli- 
van on the 3oth of October, 1876, for the State did not at that time 
own any tide or marsh lands with: the limits of the pueblo as finally 
established by the Land Depariment. All the marsh lands, so-called, 
which the State of California ever owned, were granted to her by the 
act of Congress of September 28, 1850, known as the Swamp land 
Act, by which the swamp and overflowed lands within the limits of 
certain States, thereby rendered unfit for cultivation, were granted to 
the States to enable them to construct the necessary levees and drains 
to reclaim them. (9g Stat., chap. 54, p. §19.) The interest of the 
pueblo in the lands within its limits goes back to the acquisition of 
the country, and precedes the passage of that act of Congress. And 
that act was never intended to apply to lands held by the United States 
charged with any equitable claims of others, which they were bound 
by treaty to protect. As to tide-lands, although it may be stated as a 
general principle—and it was so held in Weer v. Board of Harb» 
Commissioners, (18 Wall., 57, 65)—that the utles acquired by the 
United States to lands in California under ude-waters, from Mexico, 
were held in trust for the future State, so that their ownership and 
right of disposition passed to it upon its admission into the Union, that 
doctrine cannot apply to such lands as had been previous!y gramed to 
other parties by the former government, or subjected to trusts which 
would require their disposition in soine other way, When the Umited 
States acquired California it was with the duty to protect all the rights 
and interests which were held by the pueblo of San Francisco under 
Mexico. The property rights of pueblos equally with those of imii- 
viduals were entitled to protection, and provision was made by Con 

gress in its legislation for their investigation and confirmation, ( //7n- 
send y. Greeley, 5 Wall., 326, 337.) The duty of the Government and 
its power in the execution of its treaty obligations to protect the claims 
of all persons, natural and artificial, and of course of the City of San 
Francisco as successor to the pueblo, were superior to any subse- 

quently acquired rights or claims of the State of Califorma, or ot 
individuals. The confirmation of the claim of the City necessarily 
took effect upon its title as it existed upoa the acquisition of the 
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Union were not those which were al 


Dut OMiv those over which tide COW l sO CONnUNUOUS:V as LO 


prevent their use and occupation, To render lands tde-lands, which 
the State by virtue of her sovereigntv could claim, there must have 
the tiow of tide-water over them, or such >reg- 
ularity of the tlow within every twenty-four hours, as to render them 
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Inthe Van Ness ordinance to the Civ of San Francisco. or to its suc- 
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cessor, the Civ and County of San Francisco. over lands that had 
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ruares, and public butid- 


then been occupied or set apart for streets, sq 


ings of the City, and as thus modified be affirmed: and it is so 


ordered,” 

The decision of the Supreme Court of the State 
seems to be mainly based upon the notion that Syre/f- 
ing Co. v. Aemp, 104 U.S., 614; Wright v. Roseberry, 
121 U.S., 519; and Doolan v. Carr, 125 U.S., 618. 
give the right to the State Courts to question the lo- 
cation of a Mexican grant, as that location stands evi- 
denced by a patent; and in fact, it seems to have been 
considered by the Justices joining in the prevailing 
opinion, that those cases have enlarged the operation 
of the rule as to collateral attack on patent. Never 
was there greater judicial misconception. No such 
question was involved in either of the cases as Is in- 
volved here; this being well shown by the dissenting 
Justices in their opinion. (Fol. 48, Transcript of Rec- 
ord.) Nor do those cases lay down any different rule 
as to collateral attack on patent trom that watch was 
enunciated years ago. It is doubtful if any great con- 
tribution has been made to the law of collateral attack 
on patent since Paéterson v. Winn, 11 Wheat. 381: 
and since the leading case of Dol/ v. J/ceador, 16 Cal. 
325. wherein Mr. Justice Fieip, as Chief Justice of the 
California Supreme Court, in delivering the opinion. 
lays down the rule with its limitations so clearly and so 
precisely, as that nothing is lett to doubt or conjecture, 
and as that in any particular case it ought not to be 
matter of great difficulty to determine whether it be 
within or without the operation of the rule. As we 


read the federal decisions from /ad/erson v. Viner down 
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described the land as lying in the immediate vicinity of 
the River Sacramento, and as bounded on the north 
by the base of the snowy mountains, on the south by 
the lands of John E. Sutter, and the east by the 
Feather River. No boundary on the west was spec- 
ified, but to the expcdtexte a map of the tract was an- 
nexed, and to that map reference was made in the grant, 
the third condition of which was in the following 
language: ** The land of which donation is made 1s 
“merely four square leagues (or four ranges of neat 
‘ cattle) in conformity with the map annexed to the 
* proceedings. The judge who may give them pos- 
‘ session will cause the same to be measured accord- 


ingly to the ordinance, leaving the remainder which 
‘“may result to the nation for its proper uses.” In 
April, 1857, four leagues, the specific quantity granted, 
were laid of and surveyed under the direction of the 
Surveyor General of the United States for California, 
and the survey was in May following approved by that 
officer. Upon his survey, and in pursuance of the con- 
firmation, a patent of the United States was issued to 
the claimants, bearing date the 14th October, 1857, 
for four leagues of land with the specific description of 
the official survey. The patent included the premises 
in controversy; and to resist its effect the defendants 
offered parole evidence to show that the four leagues as 
surveyed and patented were different front the tract 
designated inthe grantand the map te which the grant 
makes veference,; that a correct SUKTCY of the tract as 


granted would not include the premises in suit; that 


ry 


dx @ 
y 
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the defendants were citizens of the United States and 
pre-emption claimants, insistins that as such claimants 
they had acquired vested rights, and that the confirm- 
ation of the grant and the patent issued thereunder 
were rot conclusive against them under the provisions 
of the fifteenth section of the Act of Conyress of March 
3, 1851. The Court below excluded the evidence 
otiered, and its ruling in this respect constituted the 
principal error assigned for the reversal of the judg- 
ment. The Supreme Court held that the ruliny of the 
Court was correct, and that the position of the defend- 
ants was untenable. The Justice, delivering the opin- 
ion of the Court, after stating that there was no cer- 
tainty and precision in the boundaries of the grant, and 
that a survey was necessary tn order to locate it, pro- 
ceeds to say, that the right of so locating it belonged 
to the political department of the Government, and 
could not be exercised by Courts of Fustice; that the 
Courts could ascertain and fix the position of bound. 
aries which were designated, but could not give bound- 
aries to a specific quantity which*has none and lies in 
a larger tract; that to give precision and location to 
such specific quantity a survey must be made by the 
proper department of government in which the subject 
is vested by the legislation of Conyress; and that with 
the action of that department (4e judiciary could not 
tnterfere, that the “judiciary must determine, it Is 
‘true, whether prior rights of third parties have been 
“interfered with by the survey and patent issued 


‘thereon, but it cannot correct the one or the other 
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‘and locate the land where, tn its pudgment, the loca- 


“ tron ought ortginally to have been made. The sur 
‘vey and patent are conclusive upon it in actions of 
“ejectment, ercept wren in conttict with the prior 


* rights of third persons, and then their inconclusive- 


* 
_ 


ness can be asserted only to the extent essential tor 


7 the protection of such prior rights.” 


Again, at page 487, the Chiet Justice says: 

‘* The ttle of the grantees to the land comained within the map 
may be admitted to have been perfect, and yet no conclusion follows 
against the claim of the plaintiffs. If they have accepted the land de- 
scribed in their patent, as satisfying their claim, no other persons can 
object that a portion of the land thus taken is without the boundaries 
of the grant, unless their prior rights are interfered with. This is a 
matter between the Government and the grantees, with which strangers 
have no concern. The answer, however, to the posiion of counsel 
is this: The Government had provided a board for the determina- 
tion of the validity of claims to lands held under Mexican grants, and 
a system for the survey and location of the lands upon the recognition 
and confirmation of such claim. The survey and location are to foilow 
the decree of confirmation. The approval of the survey by the proper 
othcers is the determination—the judgment, of the appropriate de- 
partment of Government, that the survey does conform to such decree. 
That determination or judgment is not then a subject of review by 
the judiciary. It is conclusive upon the Courts in actions of eject- 
ment, as the adjudication of a competent tribunal upon a_ subject 
within its exclusive jurisdiction. The patent, which is the final docu- 
ment issued by the Government, Is conclusive evidence of the validity 
of the original grant and of its recognition and contirmation, and of 
the survey, and its conformity with the confirmation, and of the re- 
linquishment to the patentee of all the interests of the United States in 
the land. It cannot be attacked collaterally even for fraud, whether 
charged to have existed in the procurement of the original grant, or in 
the proof of its execution, or in the making of the survey. For these 


y 


matters the right of imerference resis on/y ter/h the Government.” 
ee 4 ai ., . peer oe 
So also in )ount v. Jfowell, 14 Cal.. 465. wherein a 


pre-emptor sought to collaterally attack a patent upon 


49 
the ground that the tract of land described in the erant 
and the petition to the Commissioners was different 
from that embraced tn the patent, tt was held that ect- 
dence offered for the Pitt pose of showtig such a stale 
of facts was properly excluded. 

The Chiet Justice, speaking for the Court, at pave 
460, Says that the pre-emptor ” possessed no interest 
‘ oiving him a standing in Court against the assertion 
‘of the rights of the plaintitt, The pre-emption laws 
* of the United States were not extended to Califor- 
“mia until after the proceedings had been taken for 


* the confirmation of the claim under the grat, and to 


- 
* 


the first step in such proceedings the patent took 
‘effect by relation. Lut aside trom this consideration, 


‘the evidence was inadmissible. The action of the 


officers of Government in the location of lands 


‘ claimed under confirmed Mexican grants cannot 6 


inquired eto tn an action for cpectment, The pat- 
ent is conclusive upon these matters in such action. 


* 
a 


* Its existence implies a compliance with every pre- 


- 
- 


requisite of the law to its issuance. Unless a patent 
“is issued without authority, or is prohibited by stat- 
‘ute, or is void upon its face, ¢s operation agatnst 
“the Government and those CLAIMING BY TITLE SUBSE- 
‘ovent, cannot be questioned tn any collateral suit 
‘ For errors, irregularities or fraud committed in any 


‘of the steps preliminary to its issuance, Inquisition 


oo 
- 


can only be had in a proceeding taken directly for 


all 
- 


that purpose. ” 


Leese v. Clark is quite a noted case, which was 


= 
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s 
1 5 7 ; | os : va ei y ("“4] 7 oT ly I, + ’ 1, . 
ed in 18 Cal. §3§. and 20 Val., 357. Nm that case the 


plaintitt relied upon a Mexican grant and the patent 
issued thereon for certain lots in San Francisco, the 
Ceten latits relyin , Uy On grants ot the Same premises 
e to them in 1847 by 


EE lO. A Ae CaS NNN ae 
persons acting as aicaides or ciet magistrates of tne 


| 
be ~ 


‘ - . . | » . ad . 
Pueblo of San Francisco, defendants contending that 


' taf Land Crneenied rs had no iurisdicti 
tie Board 's)| lean ‘ OPINISSI ON € rs Lici' il) JUPISCICTION 
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try ass upon the claim ol the Piaintltl, ana that asa 
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consedanuence the action of the nited states authorities 
ee } eels i iaclas' cialee el tt authority and void: 
im wssuing the patent was without authority and vold: 
that. if those authorities had such jurisdiction, the 


under the deeds were “ third per- 


; . . . > aad 7 > - 7 . — 
sons within the meaning of the fitteenth section of 


the Act of Congress, against whom the decree of con- 
firmation and patent were not conlusive, and that they 
were in consequence at liberty to guestton the location 
of plaintitts grant. But the Supreme Court on both 
iopeals ruled against the claim of the detendants, and 
} 


+ > 
iISSeCTTé 


with great vigor the principle for which we 


ere contending. In this litigation the genuine- 


ness of the grant under which the plaintiffs claimed 


cond 
ce? 


questioned, the principal question at issue 
being as to whether the grant was properly located 
the defendants claiming that as “ third persons” within 
the meanin r Ol the ct ot Congress of March 3d, [O51]. 
they could pucstton the location of the Premises the 
same as if the grant had never been before the Land 


Commission. Proceeding upon this view, defendants 


dt 


TT 


csi 
— 


directed their proof to show that the premises in con- 
troversy were not entoraced tu the evant tn question. 
(18 Cal., p. 566.) The jury found for defendant on 
the grounds as stated in their verdict that they could 
not locate the yrant as claimed by the plaintirt. 7%. 


Supreme Court in that case held that notewithtardine 


s 


the defendants claimed the grant fron the pucblo, they 


were vol tha - silion to Jiteslioi ei aity cll] whale hag 
the location of the prior grant which had beer made by 
the Mexican authorities to the plaintiffs, 

says Mr. Chief Justice Fievp, speakiny for the Court, 
at page 574 of 18 Cal.: 

‘*¢ The defen lints, as junior grantees, took their grants with this 
knowledge: That if the military occupation of the country ceased, an J 
the displaced Mexican authorities were restored, they would only take, 
if in that event they were allowed to take at all, in subordination to 
the action of those authorities in the location of the elder grant; and 
that if the United States retamed permanent possession of the coun- 
try they would take in subordinauon to like acuon of the new govern 
ment. Dy the action of March 3d, 1551, the new government desiz 
nated the manner and conditions under which the right and power ot 
location would be exercised, and declared the effect which should 
given to proceedings had. Zhe defendants taking whatever mterest t 
may Possess A SUBORDINATION TO THE FUTURE ACTION OF THE GOVERS 
MENT, o/d or neve, in determming the lication of the elder grant, are mn iv 
posttion to question those proceedmgs, As the Government acted in those 
matters only through its appointed tribunals and officers, if it shall d 
cover that imposition and fraud have been practiced upon them, aud 
have produced a result which otherwise would not have been obtained, 
wf may msti ute procedngs to vacal the connrmation and pitent, and 
nul or correct the location. But unless the Government interferes 
the matter, the defendants, as JUNIOR GRANTEES, are remediless. The 
title to the premises was not such at the date of the treaty as to enab 
them to resist the action of the Government in the location of th 
elder grant. They are not, therefore, ‘‘ third persons,’ within the 
meaning of the fifteenth section of the Act of Congress. ” 


The action of the Court below having been adverse 


to these views, and judgment having gone for the de- 
fendants, that judgment was reversed, and the case 
sent back for a new trial. 

Again, when the case was tried anew, the Court 
failed to carry cut the views as expressed by the 
5 ipreme Court, on the appeal from the former judg- 
ment, and hence a second appeal, a report of which ts 
to be found in 20 Cal., 387. On this second appeal, 
the Court with more vigor than before asserted the 
rules which should govern such cases, and reversed the 
judgment of the Court below, with the direction to en- 


ter judyment for the plaintirf upon the special findings 


pursuant to the prayer of the complaint. 

We call particular attention to the language of the 
Chief Justice delivering the opinion of the Court, as 
given from pp. 420-426, it being too long to here give 
in full. 

In JWeller vy. Dale, 44 Cal., 562, the leading cases 
on the subject of who are “ third persons” within the 
meaning of the fifteenth section of the Act of 1851 
are examined, and these authorities are all to the point 
that parties standing in the position of the State of 
California are no such persons. 

Chipley v. Farris, 45 Cal., 528, is a case where it is 
specitically decided that tf the decree of confirmation 
covers land not included tn the survey, and not conveyed 
by the prtent, the clatmant has no title to the surplus 
wreck is not conveyed by the patent; and that the bounad- 
aries mentioned in the proof of survey must prevail 


over those ntentioncd in the decree of conhrmation. 


- 


i er 
o i 
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And to the question, ** Can the decree be read in con- 


‘nection with the patent? and 


‘ the boundaries given in the decree, or those given in 


?. ’ 
ne dec rc. Gt ruld 


“the patent?” the Court replied t 


not be so read, and that the c/admant's tittle 


hned Lo 


EVEN IF 


a 4 o a } 
he dand as descrtbcd in thi 


IN THE PATENT, 


The 


decree 


case wis one where the plaintiff relied on the 


as against the patent; and the Court took pre- 


cisely the reverse view to that held by the Court 


in the case at bar. Plaintiff was grantee of the patentee. 


and brought ejectment against the party claiming un- 


der the patent, he insisting that the patent unduly re- 


stricted the boundaries of the grant as 


out in the decree, and that he was entitled to recover 


ess that descril ed 


the land confirmed by the decree 


In other words. he claimed that the de- 


in the patent. 


yatent as to the location ot the 


cree should control the 


land and that the Court should look into the decree 


to ascertain whether or not such was the fact. 


That this was a case where, beyond any cavil or 


doubt, there was a variance between the decree and the 


survej, is plain enough from the statement of it: but it 


is placed beyond all reach of ingenuity to show tl 


contrary, by the following extract trom the opinion of 


the Court, delivered by Mr. Justice RHopes: 


1 by the plaintiffs that the survey, zw/rch ts mncorpo- 


‘It is contend 
rated m the patent, does nol a 
that they are 
IN THE PATENT —/Or Ute to Lands within the decree, but not within the sur- 


wi wrth the decree of confirmation, and 


| tf wt the decree —WHICH IS ALSO INCORPORATED 


5+ 


vey. This position cannot be maintained consistently with the views 
already expressed as to the nature and effect of the patent. The pat- 
ent purports to convey the lands described in the survey, and tls scope 
cannot be extended, nor on the other hand can it be limited by showing that 


| 


the decree comprised a greater or less area than the surves 

The Supreme Court, again, in Saz Diego v. Allt- 
son, 46 Cal., 162, held that when, ‘after a decree ts 
made confirming a Mexican grant of land,a survey ts 

, Yue *he § ot 04 fix and leter te1¢2 he | ) | (ac 7 he 
necessary to fix and determine the DdDoundaries of: the 
land confirmed, the Courts will not go behind tt and 
look into the decree toascertain what are the boundaries 
of the grant, 

And in speaking of a Sfate patent, the Supreme 
Court of this State. in Churchill v. Anderson, 56 Cal., 
at pp. 60-01, approved the following language which 
Mr. Justice McIinsrry, speaking for the Court, quotes 
from Doll vy. Aleador (16 Cal., p. 325), as follows: 

“If a patent be void upon its face, it may be assailed at any 
time and in all cases; for it is itself record evidence of the mat- 
ter which renders it a nullity. If it be issued in the absence of legis- 
lation directing a disposition of the property described, or by an 
officer who is not invested with power to sign the same, or for an estate 
prohibited, its validity may also be controverted in any action, either 
directly or collaterally; but if the authority to issue the patent defend 
upon the existence of particular fucts in reference to the condition or the 
location of the property or the performance of certain antecedent acts, and 
the officers have been appointed for the ascertainment of these mat- 
ters in advance, who have passed upon them and given their judgment, 
then the patent, though the judgment of the officers be in fact erron- 
eous, cannot be attacked collaterally by parties showing ttle sub- 


sequently from the same source, much less by those who show no 
color of title in themselves.” 


TESCHEMACHER vy. THOMPSON, 

Leschemacher v. Thompson, 18 Cal., 11, deserves 
the greatest consideration in this brief, as an eflort is 
made by the Court in its opinion to distinguish it from 
the case at bar. 

We maintain that there is not in principle the dif- 
ference of a hair between the case at bar and that of 
Leschemacher v. Lhompson. Both are actions of 
ejectment, and tn both there is a collateral attack upon 
a Mexican grant patent by one sheltering himself 
under the State title. Jn both cases a survey was 
necessary to determine the definite location of the 
land granted, and in both, the surveys were had under 
Acts of Congress passed to carry out the provisions 
of the treaty of Guadalupe Hidalzo. In both cases, 
by those surveys, land was claimed to have been in- 
cluded within the calls of the survey and patent 
which of right ought not to have been so included, 
aud which belonged to the State. In both cases, the 
erants bordered on the Bay of San [rancisco, and 
hence as in one case as in the other it was necessary. 
in order to follow the decree, to find the line of ordi- 
nary high-water mark of that Bay. In the Zese“e. 
macher case, says the reporter of the Court, in stating 
the facts of the case at page 13: “ On the trial it was 
admitted that the Aatent of the United States emz- 
braced that part of the demanded premises which 
was in the possession of the defendants,” and the case 
showed the land to be outside the line called for in the 


grant and decree Now, in the case at bar, the defend- 
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peradventure, we have this statement by Mr. Chiet 


Justice tecp, de ivering the Opinion of the Court { pp. 
10 , to d mine the appeai in . ' 
' mM upon grounds which w fina . 
roversy between the present parties, and furnish 
} j tuner controversies oO! a simi. ir Character. 
) e shall assume that the land occupied by the det : 
1 part of the demanded premises, was, 
baie { the admission of California as a State into the Union, 
heordinary hash-iwater mark of the Bay of San Franetseo; in el 


ne tlow of the ordimary or ne ip it tes fifi array 


Upon that umpiion the land thus occupied belonged a 


> » * . 
t that date to 


t} t tye 7 
Liif tritt tidbit ‘ i NAS 


been subject of a previous grant by the Mexican 


fsovernment, wiich the Uniued States upon the acquisiuon of th 


country was bound to protect, and which they have since recognized 


and contirmed. Until the icquisition of the countrv the land w 
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rol and position of the forme! 


course under the jurisdicuon, control and disy 


government, and the rights acquired by the United States were in sub- 
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pertect inder the former (sovernment. Lhe tLitie 


‘ still constituted property within the decision of the 


supreme Court which we have cited. and was such 


‘as the Goverment of the United States was under 


‘ obligations to protect by the law of nations. and by 


‘the stipulation of the treaty. This protection it 


“could extend in its own way. But to protect an 


- 


é equitable title is to perfect it, or to afford the means 


' of Its perfection. by the c\ct of March 3rd, LS51, 


‘the Government has attorded such means. It has 


oa oan ee ae cenit a ae eat : 
there provided tor protecting all titles, legal or 


- 


equitable, acquired previous to the cession. Its 


‘ powers to thus provide cannot be questioned, The 


power results from the fact that it is sovereign and 


‘supreme as to all matters connected with the treaty 


‘And the entorcement of the obligations incurred 


‘thereunder are cast upon it, independent of the 


treaty. by the law of nations upon the cession of the 


‘country. It must determine for itself what claims to 


‘ property existed at that date. which it is bound to 


protect, and consequently the lands to which they 


~ apply and the parties by whom they were then held 


[n protecting those claims it must necessarily make 


them good as agatust others asserting tnterests 


5 


‘from events subsequently transpiring, otherwise the 


“ power to Carry out the stipulations of the treaty and 
‘the obligations imposed by the law of nations would 
“be limited and dependent, and not sovereign and 
‘supreme. Szdseguent claimants must, therefore, take 


“au stvil suberdinatten to its action. And such sah- 


o~, 


‘that the grant was located. or mictit have bee 
\ ae 
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‘ seguent claimants are not entitled to any notice ef 

“ats proceeding. The sovereign power can, as we 

“have already observed, atlord the requisite protec- 

* tion in its own way. It can do so by direct legis- 

‘lative Act. perfecting at once the equitable title. or 

“ by authorizing proceedings to be taken betore its 

e “tribunals and officers, and it is under no more obli- 

‘gation to give notice to parties asserting subse. 

“ quently acquired interests in the one case than in 

‘the other. Nor can sudsequ et claimants have any 

“ust grounds of complaint, for wiratever interests 

they may possess were acquired with full knowledge 

* of the treaty and of the obligations and powers of 
“ the new Government.’ 

The Chief Justice then proceeds Lo port out the 
method under the Act of March . g561. by means ot! 
which those holding equitable claims unter the Mex 
ican Government could have these titles protected by 
the United States. And in speaking of the effect of a 
patent issued under the provisions of that Act, he 
says: 

‘ By it, the sovereign power, which ilone could 


‘ determine the matter, declares that the previous 


7 
- 


grant was genuine ; that the claim under it was vali! 


‘and entitled to recognition and confirmation by thi 


- 


law of nations, and the stipulation of the treaty, an 


“ located, by the former government, and ¢s corre: 
located Ay Lite BCU’ roceV MICHIE SO AS lO CHiOKr«aACE Li 
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this declaration remains of record, the Government 
itself cannot question tts verity, nor can parttes 
claiming through the Government by tattle subse- 
quent. 

Speaking then of the particular patent under dis- 


cussion, and which ditfers in no respect whatever from 


the patent in the case at bar, the Chief Justice says: 


. 
a. 


‘“ The patent, therefore, to the plaintitf, considered 


‘as issued upon a grant of the character which we 
‘have assumed it to be, is evidence that the grantees 


‘ possessed, at the date of Its cession. a vested in- 


terest in the quantity of land mentioned in the 


‘ grant, a right to so much land to be afterwards laid 


‘ ott by official authority; that the premises in contro- 


versy were then subject to appropriation in satisfaction 


of the quantity granted; and that the Government of 


the United States, in discharging its duty has, through 


its appropriate departments, made the appropriation, 


‘and thereby given precision to the title of the grant- 


‘ees, and attached it to the tract as surveyed.” Zhe 


‘third persons” against whose interests the action of 


‘the Government and patent are not con lusive, under 


the fifteenth section of the Act of March 3, 1851, 


are those whose title accrued before the duty of the 


Government and its rights under the treaty attached. 


' The views we have thus expressed dispose of the 


present appeal. The United States, upon the ces- 


sion of the country, took the premises charged with 


the equitable claim of the Mexican grantees, and have 


‘ 


since perfected the claim into a perfect title. Bud 
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* for such eguitable claim the United States would have 
“held the title in trust for the new State; but, the 


‘claim existing, YHE STATE AND ALL OTHER PARTIES 


- 
- 


MUST HOLD IN SUBORDINATION fo (he action of the 
Government respecting it. The right and the power 
‘* of the Government to protect, and thus perfect, the 
‘equitable claim, were superzor, as we have shown, 
“fo any subsequently acguired RIGHTS OR CLAIMS OF THE 
“ STATE or of éndividuals. Immediately upon the ces- 
* sion of the country the Government could have com- 
* plied with its obligations and at once have perfected 
“the claim. Subsequent events, not originating 
‘‘ with the grantees, can have no effect upon the valid- 
‘ity of their claim, or of the duty of the government 
‘* respecting it. 

The fact that the survey in Zeschemacher v. Thomp.- 
son was made under the Act of March 3d, 1851, and 
the survey of the Pueblo lands made under the Act of 
July ist, 1864, can make no ditterence, because the Act 
of 1864, as the Act of 1851, was passed for the pur- 
pose of providing machinery by means of which equit- 
able claims arising under the Mexican Government 
could be perfected, and in essence and principle they 
are the same. It is true that under the 13th section 
of the Act of 1851, the right to the patent might be 
contested by any person who saw fit to contest it, by 
presenting a petition to the District Judge of the Uni. 
ted States for the District in which the lands were sit- 
uated, and that upoa such petition it might be lawful 


for such Judge to grant an injunction to restrain the 
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party at whose instance the claim to the lands had 
been confirmed, from procuring a patent for the same 
uattl the right thereto should have been finally de- 
cided; while in the Act of 1864 there is no provision 
for the Court's aiding the Land Department in exer- 
cising the administrative function of locating the land. 
But the most careful measures are provided by means 
of which all interested parties shall have notice of the 
fact of the survey having been made. and _ have full 
opportunity to contest it. After the claim has been 
surveyed and the plat made, it is the duty, under the 
Act of 1864, of the Surveyor-General to give notice 
that the same has been done, by publication once a 
week for four consecutive weeks in two newspapers, 
one published in San Francisco, and one published near 
the land surveyed, and shall retain in his office for pub- 
lic inspection the survey and plat until ninety days 
from the date of the first publication. If no objections 
are made to the survey, he must approve it, and trans- 
mit a copy of the survey and plat to the Commissioner 
of the General Land Office at Washington for his in- 
formation and approval. But if objections are made 
within ninety days by any interested party, such ob- 
jections must be reduced to writing and filed with the 
Surveyor-General, together with such affidavits or 
other proots as may be produced in support ef the ob- 
jections. .\t the expiration of the ninety days the Sur- 
veyor-General must transmit to the Commissioner of 
the Genera] Land Office at Washington a copy of the 


survey and plat and objections, and proofs filed with him 
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in support of the objections, and also of any proofs 
produced by the claimant and filed with him in’ sup- 
port of the survey, together witn his opinion thereon: 
and if the survey and plat are approved by the Com- 
missioner he must endorse thereon a certificate of his 
approval. If disapprove by him, or if in his opinion 
the ends of justice would be subserved thereby, he 
may require a further report from the Surveyor Gen- 
eral, or may direct a new survey or plat to be made. 
When the objections are disposed of, or the survey 
and plat corrected, or a new survey and plat are made 
in conformity with his directions. he must endorse 
upon the survey and plat adopted, his certificate of 
approval; and after such endorsement the Commis- 
sioner is to cause a patent to be issued to the claim- 
ant. 

Thus it is seen that ample provision is made in both 
statutes for such procedure as will lead to a correct 
location of the grant. The Act of 1864 is in truth of 
higher legal value, in one respect, than that of 1851, 
for the latter makes no provision for notice to be given ot 
the fact of survey and plat, while the former does; and as 
the proceeding before the Court for an injunction is not 
obligatory, the survey and plat might have been sent 
on and a patent issued, without any interested party 
knowing of their transmission. But it is idle to com 
pare the relative values of these two methods of pro- 
cedure; for, as stated in Zeschemacher v. Lhempson, 
the General Government could provide any means it 


saw fit to carry out its political oblig itions under the 
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treaty, and to those means the State of California, as a 
party subsequent in right, could make no objection, 
and is in no position to be heard. Whether the Gov- 
ernment in discharge of these obligatious shall provide 
that its Courts shall aid the Land Department in the 
matter of locating grants, or whether the Land De- 
partment shall be made to depend upon itself in the 
matter of such location, can make no difference what- 
ever in principle. And hence itis that what ts said by 
Mr. Justice Parrerson, in the opinion delivered by 
him in the case at bar in regard to the manner in 
which the boundaries of the Teschemacher grant are 
assumed to have been determined, is quite irrelevant 
and out of the way. There is no particular sanctity 
surrounding a grant surveyed under the statute of 
1851; nor is it a pins fee more in value than a grant 
whose boundaries have been established under the 
provisions of the Act of 1860, or of 1864, or it be 
set off according to the lines of the public surveys 
under the Act of 1866. There is nothing, however, 
in Zeschemacher v. Thompson, as reported, which 
would indicate that there was any contest over the sur- 
vey in the United States District Court. Tor aught 
that appears, the patent was issued without such con- 
test, or without the Court dealing with it in any way, 
as might have been the case; for, as shown above, 
such a proceeding was not obligatory, and was not a 
condition precedent to the issuance of the patent. 


Certainly there is not in the 7Zeschemacher case, the 
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slightest notice taken of any such contest by counsel 


or by the Court. 


WARD v. MULFORID. 

This case (32 Cal,, 365) is the Zeschemacher case 
over again in all essential particu’ars, for defend- 
ant, claiming under a State patent for swamp and 
overflowed land, sought in an action of ejectment to 
limit the boundaries of the plaintift’s land, which was 
held under a patent issued on a confirmed Mexican 
grant. Like the Zeschemacher case, the grant was 
bounded on the Bay of San Francisco, and like that 
case tlie lines of the survey included tide-land. It was 
hence contended by the defendant that the patent took 
in land which belonged to the State. and which he, as 
grantee of the State, had succeeded in title to. In 
approving JZeschemacher v. Lhonpson, Mr. Justice 
SANDERSON, speaking for the Court, says, at page 


3/0: 

‘“ From the foregoing it results that the State of California came 
into the Union with her claim to the land within her borders, such as 
she took by virtue of her admission under general grants to all the 
States previously made by the Federal Government, and such as 
might thereafter be granted from the same source, and such as she 
then acquired by virtue of her sovereignty, suéordmate to the prior equr- 
ties of grantees under the former soveretgn, and bound by such action as 
the Federal Government might lake mascertamimng and sellling such epui- 
ties. In private proprietorship and in sovereign right the United 
S:ates succeeded the Mexican Government, and in both these respec's 
California, so far as she acquired any right in either, succeeded the 
Un.ted States and became privy to the latter in estate in respect to all 
land within her borders, whether such as may be held tn private o: 
sovereign right. Jn fats respect no distinction can be made between thi 
lands acquired by her through Federal grants and such as she took ly vir- 
tue of her sovereignty. In respect to the latter, as in respect to the for- 
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mer, the United States succeeded to the title and took it upon precisely 
the same terms upon which the Mexican Government held it at the 
date of the cession. And so of the State. If the Mexican Govern- 
ment had made any rightful disposition of lands which she held as sov- 
ereign, netther the United States, nor the State as succeeding sovereign, 
could disregard wu any more than in the case of other lands, 


It certainly seems plain enough that the cases 
of Ward vy. Mulford and Teschemacher v. Thonipson 
are opposite to the decision in the case at bar; and 
that if the two first are sound, the latter must be un- 
sound, ‘The three cases cannot breathe the same air 
and live. 

Ward v. Mlulford is even more precisely to the 
point than Zeschenacher v. Thompson, for while in 
the latter case it doesn’t appear by express statement 
that there was a variance between the decree and 
patent, leaving it to be inferred from the fact of the 
grant being bounded by the Bay that the decree so 
ran, in the former case it is expressly stated by Mr. 
Justice SANDERSON (p. 369), that the decree followed the 
grant and bounded the lands onthe Bay. Tnis bound- 
ary was necessarily the line of ordinary high water ; 
but the surveyor, as claimed in that case, and as 
claimed in this, did not follow that line but went below 
it, and so included land which belonged to the State. 
Here was a direct conflict between the decree and 
patent, the party claiming under the State patent, that 
he hada right to impeach the United States survey 
and patent, and to show that the line of the Bay—line 
ot ordinary high water—determined in the decree, 


should prevail, and su prevailing, the line as surveyed 
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would be found to be below that line. It should seem 
to be manifest beyond question, therefore, that in 
Wardv. Alulford * the boundaries as defined in the de- 


cree were’ not “ followed in the patent,’ and precisely 


the same was assumed to be so in the 7Zeschemacher 
case, the whole controversy turning on this, and upon 
this alone. 

Again, in the Zeschemachey case the defendant, be- 
ing in possession, relied not on paper title in himself, 
but upon title outstanding in the State; while in Ward 
v. M/ulford, it was a square battle between the Uni- 
ted States Mexican Grant Patent and the State Swamp 
Land Patent. The issue, hence, in the latter case, was so 
joined as to make /Vard v. Milford, a perfect twin 
to the case at bar. 

In People v. San Francisco, the very question now 


before the Court, on the very titles here contesting 


for supremacy, came before the Supreme Court of the 
State (75 Cal., 388) and was most elaborately pre- 
sented on both sides, the Court having heard the case 
| on a rehearing, and the result was as expressed in the 
following extract from the opinion of the Court deliv- 
ered by Mr. Justice McKrnstry: 

‘Our conclusions are: 1. Zhe land, the title of th: 
‘“ United States wherein ts granted by the patent to 

. * the City and County of San Francisco, ts the lana 
2 “embraced in the approved survey set forth in th 
| -@ ‘“ patent. 2. Lhe patent ts conclustve evidence of th 
“ right of aclendant to all the lands embraced withtn 
the survey, except that it does not affect the interests 


. >. 
hence too piain tor rationai contradiction that no question 
of constructio) vuld arise the case at bar such as 
emanded the attention of the Court in ore v. VMassint, 
Indeed. the very tirst sentences ot the opinion in that 
case are fatal to it as an utnorityv nere. 

Mii. Justice Rao In Zeschemacher v. Thompson, 18 Cal., 

ii, at was admitted that the patent of the United States to the plaintiff 
fhitoia thie duahkdis dh COMLPOVers't and the lands in dispute in Ward 
Mull 2 Te oc were within the lines of the survey, and were 
emtuacect bv th bel rom the United States. Were that the 


pros da OT Chae batt iispute in this case, the authority of those 
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that hence the judiciary were brought upon the 


’ | : | 
| 


scene, it being conceived that the judsment of the 
United States District Court under the Act of 1860 ts 
PY anryt hay ly: ; re General | 1 Dey 
more potent than that of tae General Land Vepart- 
ment under the Act of 1864. This is. indeed, to mis- 
' ' ’ . ’ - ' 
apprehend the whole question at issue; for, as has been 


heretofore poiated out. these two Acts stand on pre- 


cisely the same plane — both of them having been set 
up by Congress for the purpose of enabling the peo- 
ple of the United States to fulfill their treaty obliga- 
tions. The judgment of one. hence, has no superior 
weight or force over the judgment of the other. Each 
tribunal was set up in turn for the same specific pur- 
pose; and when we are brought face to face with 
their final determinations, the only question to be 
answered, is that which is addressed to jurisdiction. 
Whether there can be more abuse of power under one 
Act than under the other is a false quantity in the 
discussion: for we can never argue a want of power 
from the opportunity to abuse it. If the power exists, 
that is an end of the discussion. 

Teschemacher v. Thompson, supra, (the leading 
California case on the subject under discussion) seems 
to be entirely misapprehended by Mr. Justice Fox; for 
we find him speaking as follows: ‘Incidentally it was 
‘claimed. and the Supreme Court held, that in that 
“ case the boundary of the Mexican grant ran to ordi- 
‘“ nary low water mark,’ etc. Now, it was neither so 
claimed, nor so held. The only claim that cou/d have 
been made was that the grax/ extended to the line 


of ordinary 4zgh water, for the tract covered by it 


] 
was bounded by the Bay of San Francisco; but what 
the Court held was, that. even conceding the locat- 
gone below the line of ordinary high 


water. and had thus included tide land within the 


lines of the survey, yet the patent embracing such 


Ing officers had 


land could not, ov that account, be collaterally assailed. 
This misapprehension is profound, and obviously goes 
to the root of the whole matter. In fact, we have 
the Justice proceeding to liken the decree covfrming 
the Pueblo lands to San Francisco to the decree in 
the Zeschemacher case locating the land covered by 
the grant. And from the similarity between the two, 
he argues that the Judicial Department of the United 
States has, in effect, so /vcated the San Francisco 
Pueblo lands as that the patent is unavailable against 
such location. It is no wonder that such contusion 
should have lead to very erroneous conclusions. The 
decrees in the two cases are not only not similar, they 
are not even analogous. In the Zeschemacher case 
as in the Pueblo case, there was a decree confirming 
the yrant and determining its boundaries; but the loca- 
tion of these boundaries upon the ground was as im- 
perative in the one case as in the other. In the 
Teschemacher case, the location was ettected through 
the instrumentality of the surveyor and the United 
States District Court; while in the San Franctsco 
Pueblo case, it was effected through the instrumental 
ity of the surveyor and the General Land Depart- 
ment, with the Secretary of the Interior as chiet 


supervising officer. 


+@ 


The State was bound to contest in the Land De- 
partment as to where the line should be run 
between her lands and those of the City, 


and she is concluded by the determination 
of that Department. 


The survey of the Pueblo Lands was made under 
the Act of July 1, 1864. Under this Act, unlike un- 
der the Act of 1851, notice was required to be given. 
as we have shown above, of the fact of survey and 


platting; and under this notice any interested party is 
given the fullest opportunity to be heard in opposi- 
tion to the survey, and is permitted to carry his oppo- 
sition to the Commissioner of the General Land Office. 
to the Secretary of the Interior, and even to the Presi- 
dent. Such a notice was not at all necessary in order 
to conclule the State, as ts said in Zescheneacher v. 
Thompson by Mr. Chief Justice Fieip; for California 
could only get what she was entitled to, after the rights 
cf claimants under the treaty were fully met and satis- 
fied; but the statute furnished a remedy in the nature 
of a proceeding ¢xz rem, whereby all the world was ad- 
monished to appear and contest as to the lines of 
the survey. In fact, as appears, a contest was 
begun in the Surveyor-General’s office by interested 
parties, who succeeded in having the Secretary of the 
Interior so modity the survey as to direct a new 
survey to be made which should include the premises 
in controversy. Can sucha notice be taken for noth- 
ing? Are not precisely just such notices held conclu- 


sive in probate and admira!ty proceedings ? and when 
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legally given,do they not bind the whole world?) Can 
one, after survey and patent under this statute, be heard 
to say that the lines were mistakenly run?) And has 
any one ever been permitted to say so? If he bea 
“third person” within the meaning of the Act of 
i851, he can impeach the patent upon any one of vari- 
ous grounds: but his impeachment would rest upon 
some basis of prior equity. and would be directed 
rather at the confirmation, than at the survey made to 
carry the confirmation into efiect. This is well illus- 
trated in the numerous cases of overlapping patents, 
where the successful party never succeeds by causing 
a change in the lines of the two’conflicting surveys. 
but by having it decreed that his land ts protected by 
a prior equity. There is no question of a mistake by 
the surveyor involved, but rather of an error commit- 
ted by the tribunal who rendered incons's:ent decrees 
of confirmation. 

furthermore. establishing boundary lines by means 
of a survey involve gvestions of fact; these questions 
under the Act of 1864 were committed for determina- 
tion as to Mexican grants, solely to the Executive De- 
partment of the United States Government. The 
officers of that Department, having given the notice 
required by law, having proceeded regularly, and 
within their jurisdiction, cannot, as to their finding of 
fact in regard tothe location of the Pueblo Lands, have 
that finding reviewed by any tribunal whatsoever. It 
is well established that where a tribunal has been cre- 


ated tor the purpose of hearing and determining dis- 


a? 
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puted questions of fact, the judgments of that tribunal 
are conclusive, and cannot be questioned directly or 
collaterally except for fraud, or except ina proper pro- 


ceeding where it has mistaken the law. 


French v. Fyan, 93 U.S., 171. 
Churchill v. Andersen, 56 Cal., 60-61. 


That the Land Department had ja77sdzctton to ad- 
measure the Pueblo Lands, goes without saying, and 
that it did so admeasure them, cannot be disputed. 
If it made errors in its admeasurement, those errors 
cannot be corrected in a proceeding where its action is 
sought to be reviewed collaterally. If it had no jurzs- 
diction to proceed in its work of survey, that can be 
shown. If, for instance, it undertook to survey one 
tract of land under a decree to survey another tract, 
its action would be void. and could be so shown; but 
when it undertakes to survey the particular tract of 
land directed in the decree, and it proceeds to survey 
that tract, the lines it establishes, however erroneous, 
must hold fast as against appeal to any other tribunal. 
Here, the Surveyor-General was directed to survey a 
tract of land, four square leagues in extent from the 
extreme upper portion of the peninsula of San Fran- 
cisco, having the shore line for northern, western and 
eastern boundaries, the southern line to be fixed for 
quantity. This is the tract he undertook to survey and 
did survey, beyond doubt. It was matter of fact as to 
where the shore line was, and matter of mathematical 


calculation as to where the southern line should be 
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its banks, and thus excluded from the Pueblo not only 
the bed of the stream, but the marsh, fresh as well as 
salt, which extended for some distance on each side of 
the creek. This course was wholly unwarrantable, for 
it was neither authorized by law, nor by the rules reg- 
ulating surveys. And if this be so. defendant in error 
has no case; for if the line properly crosses the creek 
then the lot in controversy is within the pueblo bound- 
aries. This is shown by the map and by course g1 of 
the survey as given in the patent. (Transcript of the 
Record, fol. 30.) And indeed, it is admitted that the 
patent includes within its exterior boundaries the 
land in question. (lol. 13, Transcript of Record.) 
Around this it was, that the controversy in the Land 
Department raged the hottest; and that Department 
held, firmly and consistently, from first to last, follow- 
ing in this Sherman Day, the United States Surveyor- 
General, who sent on the Stratton Survey with his 
objections to it. “at no part of the marsh or of the 
creck, was any part of the Bay of Sar Francisco; and 
that the Pueblo line had been in etiect determined 
under the Water Lot Act of 185:, wherein it had 
been necessary to establish the very line of ordinary 
high water mentioned in the decree. In accordance 
with these decisions the patent was issued. Under 
this head of the argument we deem it well to make 
extracts from the decisions of the Secretaries of the 
Interior, and from them it can be gathered that the 


decree was exactly followed in the Von Leicht survey, 


and was unwarrantably deviated from in that of 


The first decision is that of Seeretary Scuukz, re. 
versing the decision of Commissioner WiIntiaMson, and 
was rendered March 3d, 1881, and from that decision 
we ECXtiract as follows: 

© caim was made by Deputy Surveyor James T, 
Stratton between March pS67. and January, 1568, except the military 
reservations, which were surveyed by Mr. Stratton in 1866, 

The survey and plat were approved by Surveyor-General Upson, 
August 13, 1868, and were duly advertised in August and September 
of the same vear, in accordance with the Provisions of Section 1, Act 
of July 1, 1864, and were retamed in the office of the Surveyor- 
for the public inspection until the expiration of ninety days 
from the date of the first publication, 

* The approval of the survey and plat by Surveyor-General Upson 
prior to giving the notice required by law was unauthorized, and they 
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must be treated as if no certificate or approval were attached, 

“A protest against the approval or said survey, and objections 
thereto, in due form of law, and evidence in support of the same, 
were filed in ume by the City and County of San Francisco. General 
f..O. CC, Ord, as Commander of the Military Department of Califorma, 
also filed objecuions within the ninety days to so much of the survey 
as related to the Presidio Military Reservation, with proofs in support 


‘Qn the 25th of November, 1869, Surveyor-General Day for- 
feial plat, and on the 14th of the following month he 
transmitted a copy of the field notes and other papers relating to the 
survey, and the objections and proofs, together with his opinion sus- 
taining some of the objections, and holding that the plat should be 
amended: 
ist. by a resurvey of the southern and eastern boundary of the 

Presidi 

‘* 2d. By the insertion of two or three small tracts at the Mission 
Dolores. 3 

“ 3d. By including the marsh Jands within the four square leagues. 

“ath. By changing the southern boundary for quantity. 


- * ” * * * ” e 


“Under the fifth paragraph of the protest the city and county ob- 


ne of ordinary 


line on an engr 


jects to the survey, because it excludes a tract of land norih and west 
of Brannan Street, which ts represented on the plat as covered by 
The protest alleges that this ur 
1846, almost wholly a tract of overtlowed land, mostly 

hardly any of it overflowed by tide-water except at spring 
almost wholly above ordinary high-water mark; that the line o 
arv high-water mark was at that time on the 
defined by a growth of samphire, a marine reedy 


down to the line of ordinary high-water, and no furthes 


high-water mark, as it existed 


1 down on 


aved map of 


A. F. Rodgers. 


} 
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‘ Survevor Stratton reports that. on account of the natural and art 
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[ hereby certify that the blue line on tiis map, from A to B, and 
ind tnence following he line marked j ¢. G. Goes ctlv | pl 
line of ordinary high-water mark around the City of San Francisco, as 
delineated on the original oificial maps on file in this office. 

‘¢ Geo. C. Porrer, 
‘* City and County Surveyor,’ 
The certificate is dated May 28, 1867. The line marked c, c, c, 
is the one that represents high-water mark north and west of Bran- 
nan Street, and exciudes the tract in question, 

It may be here remarked, that this certified line does not em- 
brace any of the tracts returned as ‘ salt marsh, which the Stratton 
survey excludes, and certainly was not a guide in surveying out these 
parcels; and it should not be confounded with the cerufied ‘ descrip- 
tion of the lines of segregation of salt marsh and ude lands found 
mong the papers, and upon which Mr. Stratton relied. 

You held that the evidence of the six witnesses above mentioned 
should hardly be allowed to overthrow an ollicial survey made so many 
vears before under so tavorable circumstances. Undoubtedly, to ap- 


Nimate the ithe Of Ol inary hivnh-water marlkK around the Titty OF 


rom Point San Jose to or south of Mission Creek, re- 


; 


san Francisco, 


hance must be had upon the early surveys to a great extent; but it 


seems tO me inat the evidence 1s suiicient to Cast a GouDbt Upon tne 
‘9% 4 ° ' re ety 4 1 > } , ’ ’ , ! > ; . ] | 

Correctness OT this ceruhed iimne, and to put the i par crane nil Upon li- 
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uirv as tO Whether that Certuliicate Is the esl CVidchce Lhe Nalure ol 


i Case Whil Admit Ol. \n eXamination of the iimes of high-water 


Mark, Gceilneatled Upon Lie pial (Mus Cepillled, Willi HOt TIMNpPress One 
ot’? } yy . | rrygs aft Ys ] sir ¥ ‘% " ; " | | 

lid CVIGENCes OF BIedal Care ANU ACCUTACY Il > PlCpabauorh, Abe Al- 
iourh Air. Stratton calls it a traced copy of the water-line portion of 


Mr. Ieddy's © first official Map Ol said Cty Ss mot cerutied as L COpY 
of any map whatever, but simply that the biue le correctly. repre- 


Sents the ime Of Ordimary Digh-water mark, 4s delineated on original 


Official maps. The evidence, therefore, vu 
relied for establishing this portion of the line of the comfiimed clu, 
consists mainly in this Certificate. 

” The description of the tract in QGUeshon Is Mot suilic te tiv cette 
in the protest to admit of an accurate survey of the hoviewater line 
therein claimed, and it mav be that the evidence relied on bw Vir. Stra 
ton Is the best that can be now found, but that mo was error to sutves 
out the two gores north and west of Brannan Street seenis clear to me, 
if there ts any reliance to be placed In human testimony, Poert To thatak 
the question may be solved bv a careful examination mito the record 
and maps of the oflice of the City and County Surveyor 

** By an Act of the Legislature, passed March 26, 1551, the State 
designated all lots within a certain specified boumdary as the Saw Pian 
cisco Beach and Water Lots, and granted the use and occupation of 
the same to the City for ninety-nine vears. ‘The being of thi 
boundary was at the point where the cast line of Simmons Street uites 
sected the southern boundary line of the Citv; thence northerly and 
westerly, bv lines of streets, around the City to the western boundary 
line thereof: thence southerly alony the Jatter line ‘ to natural high- 
water mark; fhence along the line of the sard hivh-wats mark to its pot 

fintersection wath the ulhern boundary line of sad City? Piiis line 
of high-water mark ran considerably south of Mission | K, and 
longer than that certified by Mr. Potter 
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The whole is certified as a cor- 
The red 


— 
vevor, and bears date April 4, 1O51. 


rect copy by William P. Humphreys, the present Survevor. 
line om this i ‘natural high-water mark,’ shows 


under consideration. and all of the tract 


Mir. Stratton above the mouth of Mission 


** Anothel map filed with vou, entitied ° Map of the sait marsh ind 
vw uncer water st uth 6) | Second ~irce.. Cie. 


by the Board of Tide-Land Commissioners, the 
1 and the State Survevor-General in 1569, has also this red 


State board 
; ! ; , | \I; : 1? > eect rt 17? if howine : 2 
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tract Of sait Marsh, tO De above 
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in Question, as well as said t 


Oiyh-Waler math, 
. — . } "Y- ‘ 
as evidence, the ODIleCUONS Aas to 


—- 
. 
~~ 
- 
a 
— 
_ 
. 


* If the se piats COULG DE 
these two U <d of at once bv directing the Sur- 
vevor-Gaenerai tO Make Ulis Hady red-iinme Map the Dass Of ihe sur- 


that part otf the contirmed claim. 


But itis sutliciently clear to my mind that such map exists, and 


represents 2 ine oO! ordimmary nigil-water mark that has been estal lished 


rev arOoOunuU 


sancuoned and recognized In the most soiemn manner bv the’ State 
nd the Citv for vears; and if this line was not actually surveyed in 
it must have been established from the early and most relhable 
urvevs, and is, doubtless, the best available evidence of the line of or- 
mark OL 1546 arouna that poruon otf the City 


- you whi, therefore, lyrect the Survevor-General to secure a cor- 

rect, ihenuc Copy OF the Map cesignating ihe imme of ‘ natural hich- 
; 7 

iccordance with the said Act of Viarchn 20, TAs, 


water mark, made in 
fa SUTVe) Oi sO Inuch Ol (he CALcrIOr DOUNCdATN 


the Cialm as il Fepreschits. 


1 connected With the ime ol the 


Phe ends ot this line should 


ra they Shouid not Coimcimde therewith) im such 
heady preserve he the Of OFdIMNAaATY Tlie Water mh irk 


’ 


i@tT as lO TOs! 
maanihy The Connectoh OV Lhe SHOTLESI POssloie blics, 


yn the protest neea Hot 


Ie OUTCE mi under the mith prtbaybedpol { 

ohsidered lurther than to remark that wt will stand or tail, in whoie 
L pari, Dy l@ establishment of the line as above direct dl. 

Parag iplis %, tel O OF Lire Protest reiale to the following tracts 


Lie SuUTVeY, VIZ: the tract above the mouth 


Litelllals a Wl) 
fission Cres nN, be DOTUCTINE ON [slais Creek, and the one ad 
ining the Presidio reservation. The survey is objected to because 
Lnese lracts Were ti nciudded, being alleged that they Were AbOVe 


rualhi iTS Lg ii-\s tiv baadckdi \% ci) Lod 


“Tn my opinion, the testimony of the above-named witnesses fu !y 
sustains the objection. 

“In surveying around these tracts, Mr. Stratton relied mainly upon 
field notes certified by Mr. Potter, Citvw and County Survevor. thus 
‘ The within is a description of the lines of segregation of salt-miarsh 
and tide lands in San Francisco County, according to the surveys re 
turned to the Surveyor-General.’ The certificate is without date, and 
does not show when the survevs were made, nor that they were ever 
approved. They could not have been early surveys. ‘They could 
hardly have been made under the Act of April 23, 1855, providing 
for the sale of swamp and overflowed lands, because the sale of such 
lands within ten miles of San Francisco was prohibited by that Act 
Swamp lands in the City and County of San Francisco were also ex 
cluded from the provisions of the Act of April 12, 1858, providing tor 
the saie and reclamation of swamp and overtlowed land: Lt threes 
had been made under these Acts, it would be evidence of the tracts 
being above high-water mark. (/’e fle v. Mrri//, 26 Cal. 


es 


» 354.) 

But the strong probability is, that the surveys referred to by Mi 
Potter were made under the Act of April 13, 1561. If so, the tac 
itself is proof that the tracts were above high-water mark in i+ 

The Act provided for ‘ the reclamation and segregation of swamp and 
overflowed salt marsh and tide lands deonatd to the State by Net of 
Congress. If these tracts had been below ordinary high-water mark 


they would have passed to the State by virtue of her sovereignty and 


not by Act of Convress. (See cases above cried as to line of Ingh 

r | P j 
valer mark.) The Act created a board for reclaiming thes ini 
and in Section 14 provided that county surveyors should, immediate 

~ . ¢ | ‘ } ‘ } ° , wat ‘vy? ’ , 

after the Organization of that boara, pre cced to seulevate fh jell 
‘from the highland ind make con plete maps thereol! within thei 
respective counties: and the 20th Section provided thatone copy of 
| ’ , } . } ’ ‘ } : as 7. ' . ‘ ’ ~ ’ 
SUTIVEV and map sSnouiad pe retained Vv thie 


another should 


see 
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high-water mark of 1836, and they should be included in the survey 
as a part of the area of the four square leagues. 
‘You will therefore direct the Surveyor-General to amend the sur- 
vey accordingly. © 
+ . * _ * * 


A motion having been made before Secretary TEL- 
LER for a review of the foregoing decision of Secretary 
Scuurz, that Secretary, in denying the motion, render- 
ed the following decision, to which we beg the par- 
ticular attention of the Court, because the decision of 
Secretary Sciucurz is therein strongly reinforced by 
illustration and argument: 
© Seeretana Teller to Commisstoner Farland . 

* July 12, 1883. 

‘* Sirn—I have considered a motion for review of the decision ren- 
dered by Mr. Secretary Schurz March 3, 1881, in the matter of the 
survey of the pueblo lands of San Francisco, setting aside, as to the 
particulars named, what is known as the Stratton Survey, executed in 
1567, and directing a new survey of the line of high-water mark on 
the Bay of San Francisco, taking as a basis what is designated as the 
‘sxved Line’ of the original shore, as delineated by authority of an Act 
of the Legislature of California, approved March 26, 1851. 

* The mouon tor review was duly presented under the permission 

fthe Department in April, rS81, with a request that the mater or 
argument be left open for the consideration of whatever questions 
might arise in the further progress of the case, and was formally re- 
newed in September, 1552, by counsel for the parties interested in the 
approval of the Stratton survey, and, after full oral and written argu- 
ment, the whole case has been regularly submitted for mv decision. 

* Having complete jurisdiction of the case, as shown by the author- 
ities cited on page 4 of the former decision—also Jugwrre ve Zhle 
(1 BL, 1y5, and & Wall, 650), Tan Reynegan v. Bolton (gs U.S.,, 33), 
Smyder ve Stickies, (YS U.S., 203), and other cases—I propose to give 
such direction in the matter as will lead to an intelligent execution of 
the survey, at the same time limiting the expression of my views to 
the exact points presented by the pending application, 

* The mgntto the pueblo title and possession rests in the City of 
San Francisco, by judicial contirmation, sanctioned and ratified by 


] —_ ? ne "o> «rrys ‘ °* ; , 4) % pe * ss? by / , a =N 
legisiative grant. (frenouth ve Coty and County of San Franetsco. 1c 
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U.S., 251.) The case just cited contains not only a clear and con- 
Cise statement of this particular grant, but of the Mexican custom and 
law in which such utie originated. The Acts of Congress referred to 
are those of July 1, 1864 (13 Stat., 333), amd March 8, 1866 (14 Stat., 
4), the latter of which released all claims of the United States upon 
certain trusts, and by direct reference to the decree of the Circuit 
Court of the United States, rendered May 18, 1865, which specified 
the boundary calls of the grant. 

“The descriptive language of the decree is this: 

** The land of which confirmation is made ts a tract situated within 
the County of San Francisco, and embracing so much of the extreme 
upper portion of the peninsula above ordinary high-water mark (as 
the same existed at the date of the conquest of the country, namely, 
the 7th of July, a. p. 1846), on which the Citv of San Francisco is 
situated, as will contain an area of four square leagues; said tract 
being bounded on the north and east by the Bay of San Francisco, on 
the west by the Pacitic Ocean, and on the south by a due east and 
west line drawn so as to include the area aforesaid. 

“All material questions relating to this boundary are, as I under- 
stand the case, now settled, except the single inquiry whether or not 
in running along the line of ordinary high-water mark of the ocean, 
and especially of the bay, the main shore or coast line of such body 
of water, identified by its larger description, shall be followed, cutting 
across the mouths of streams, estuaries, and creeks which, intersect- 
ing the body of the peninsula, tind their entrance into the said ocean 
or bay; or whether such estuaries as also fall below high tide shall be 
scgregated by following up the tide line on one side and down on the 
other, so as to map them, as it were, as a part of the sea, and to meas- 
ure only the land surface thus articulated and segregated, to obtain the 
area called for by the grant. 

‘My predecessor held that the former was intended by the decree 
and expressed its true construction. The applicants for review adhere 
to and insist upon the latter interpretation. 

‘€ \lission Creek, so called, running into Mission Hay, an interior 
part or portion of the Bay of San Francisco, presents the principal 
locality of the controversy; although several other streams are also 
atfected by the tidal flow, and strips of land along their banks are, or 
were in 1846, submerged by the ordinary high tides, All these lands 
are now reclaimed, and covered bv the streets, blocks, and buildings 
of the Civ. Itis sufficient for this case to fix the meaning of the 


decree as to Niission Creek: ior, 1 that be excluded asa boundary, 


all the other streams and lesser channels will. by the same rule. tal! 


within the exclusion, 
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as recognized by the law of nations, would naturally tall within the 


municipal nght. To change or limit this natural and persuasive pre- 
sumption of intent, words of clear and unmistakable import must be 
used —not words which may reasonably find full interpretation in the 
Opposite VIEW, 

‘Now, when we look at the calls for boundary there is no am- 
biguity, no doubtful phraseology: ‘Said tract being Jounded on the 
north and east by the Bay of San Francisco, on the west by the Pacific 
Ocean.’ The ‘tract’ Jownds upon the *4ay’ and * ocean,’ not upon 
estuaries, creeks and streams intersecting such tract, even though they 


be navigable and technicaliy termed ‘arms of the sea’, 


_ 


<< See = ow am ee 
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ay, 

“| have examined the full list of authorities cited and brought to 
my attention at the argument and subsequently, and have no question 
tO raise respecting them ina case to which they apply. Those on 
which great stress is laid are Hunt’s Law of Boundaries, 16, 17; Sth 
Alabama, 1 to 24; 16 Peters, 251, 266, 267; 6 Cowan, 518, 540; 2 
Wallace, syo; gg U. S., 324. Im all these cases the arm of the sea, 
or the stream itself, was the given boundary, and the only thing 
decided was that the title reached only to high-water mark, all bevond 
that resting in the rights of riparian proprictorship, subject to the 
public easement. 

‘* But, as before stated, this is another case. Here the boundary is 
not the stream, but the bay, consequently, the ‘ ordinary high-water 
mark’ must be the high-water mark of the shore as pertaining to the 
sea, and not the high-water mark of the bank as pertaining to a river 
or stream. So that, although Mission Creek is alleged to have been 
as well a tidal inflow as an outlet for the inland waters, it nevertheless 
falls within banks instead of resting upon shores, and must be cone 
sidered an inland water for all purposes, being far within the rule laid 
down in Cuthd States v. Grush (3 Mason, 290), and clearly covered 
by the late case of Untld States v. Stam Vessels (No. 141, October 
term, 1552). 

‘To the foregoing may be added the rule long since established by 


the United States Coast Survey, as communicated by the Superintend- 


ent under the date of Sth ultimo, in response to mv request for 
information on the subject. [ subjoin this lettres 
‘U.S. Coast axnp Geopetic Survey Orrice. ? 
“*WasHincton, Tune 8, 1883. § 
‘Sik: In further ilustrauon of the statement made bv this office 
under date of June 5, in answer to your letter dated May 31, 1853 
concerning the practice of this office in detining the inner boundaries 
or outiines of bays when the same are interrupted by the mouths of 
estuaries, rivers, or crecks, | submit the following additional statement 
“This office has long since had occasion to adopt detinite rules in 
that respect for the Purpose of making estimates for projected work 
and viving account of work done, 

The rule adopted is to draw the line between high-water mark 
of the nearest points of land on each side of the interruption in con- 
tinuation of the general outhne, 

‘Thus making use of familiar illustrations on the Atlanuc Coast, 
the general coast line is measured from Point Judith to Montauk 


Point: from Conev Isiand to Sandv Hook: from Cape May to Cape 


SS 


Henlopen; trom Cape Charles to Cape Henry. On the Pacific 
coast from Point Lobos to Point Bonita (San Francisco entrance), etc 

* Descending to smaller features: In Long Island Sound the limits 
of the Sound are defined by measuring across the mouth + 
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and labor expended in its discussion, as well as of the misapprelen- 
sion which it seems to me must exist in the minds ef counsel who 
have appeared in support of the Stratton survey, I] have thus sought to 
sect at rest the conilicting theories concerning it. To me it is plain 
that the confirmation extends to the high-water mark of the shore of 
the bay, leaving entirely out of the intention of the decree anv refer- 
ence whatever to the inland channels of the streams intersecting 
granted peninsula; that the adjudication of the boundary goes to 
settlement of the rights of the Civ, not only by relation as to the date 
of filing of the petition with the Board of Land Commissioners, but 
that it goes to ‘the utle of the claimant as it existed upon the ac- 
quisition of the country.’ (Peard v. Fuérs, 3 Wall., 478) This ad- 
judication necessarily postpones the State, even in the exercise of her 
tide-water sovereignty, to the right of these claimants under the City; 
and but for the public character of the works made by or under Mate 
authority to improve the public easement and water front of the City, 
which works have also been co-operated in by the Citv herself, the 
title might probably be held to extend through riparian proprietor 
ship to the present line and shores of the bay. 

*¢ But, fortunately, there is no need to extend this question to that 
limit. The one thing for this Department is to tind such shore line 
of high-water as it existed in 1846. To this end my predecessor di- 
rected that the ‘red line map’ be made the basis of the survey. I do 
not regard this as commanding an inflexible adherence to such map, 
but construe it as intending to require that the former shore of the 
bay be followed, and not the banks of estuaries and streams. If at 
any point the red line traverses the land above the tide line, mani- 
festly the tide line must be the boundarv. So, also, where the Ine 
may chance to lie bevond the shore out in the water of the bay, the 
tide line must sull govern, Dut following such ude line in its gen- 
eral course along the shore as it then existed, it must cross the 
mouths of these estuaries, including Mission Creek, at the points 
where the banks of the stream came down to the bay, though such 
banks may have been composed of marsh lands and were subject 
to tidal overtlow as banks of the streams. 

‘© It is objected that this creek was from 140 to 270 feet in width 
width navigable, an 


and navigable. So, many streams are miles i 


below high tide for many miles from their mouths; but thev are no’ 
excluded from the area of tracts of land bounded bv the shores of the 
superior bodies of water into which they tlow at various angles. My 
predecessor intended simply to direct that Missicn Creek be not made 
an exception to this general use. 


, 
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authorities contirming the grant, construing whatever of doubt it mav 
present according to my best individual and official judgmen:. 

‘If the claimants under the State have a valid title, it is the duty of 
the Department to recognize that fact, mo matter how great the injury 
to those hoiding under the pueblo tive. ‘The laver have occuyred anid 
improved the lands in controversy by the erection ct tine and valuatle 
buildings. They have become the homes of a large number of p 


sons of small means, who acquired their title through the pueblo utle, 
and who for years lived in ignorance of any adverse claims. The 
claimants under the State rely upon their naked legal rights, and de- 
mand their recognition by the Deparimemt, without reference to the 
hardships such recognition will cause to those dove fide purchasers 
under the pueblo title. As before stated, it 1s my duty to recognize 
the legal rights of the State claimants if clearly estabuished: but it is 
also my duty to require sufiicient and convincing proofs of such 


rights before rendering a decision that will disturb utles and deprive 


the occupants of their lands, their homes and their places of business. 
This Department can and ought to have coxznizance of the fact that 
long before the claimants had made a pretense to ownership, the ocen- 
pants were claiming the lands under the pueblo utle, and bv their 
money expended in improving them the same became valuable, and 
their acquisition desirable to claimants. 

‘For a nominal sum they now hope to acquire property worth mil- 
lions of dollars, rendered thus valuabie by the money and labor o! 
those they now scek to despoil, 

‘€ Before lending my aid to enforce naked legal rights of this char- 
acter the proofs must be made exceedingly clear and conclusive. But, 
fortunately, in this case IT have no ditheulty in determining that the 
claim of the parties holding under the State is not only without legal 
right, but subversive of equity and justice; and I cannot permit myself, 
with the authority of the Department committed to my charge, to as- 
sist a claim based upon such considerations in overthrowing the set- 
tled riziits of the Community, appropriuing their property, and the: 
verv homes, in the manner which would result from a modiiic ition 
the decision already made. 

“Qn the other hand, if the parties holding the State tide bu 
made improvements under such ttle, they are not wichout thei 
remedy, inasmuch as the City is but the trustee of such occupants, wi) 
may, ata nominal figure, secure a title from the citv authorities to th 
premises so occupied, 


‘* Leaving in force the decision of August 2, 15382, as tou 
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boundary of the Presidio military reservation, a review of which was 
declined October 26, 1582, | alsodirect a substanual adherence to my 
predecessor's decision of March 3, 1551, a review of which is sought 
by the present application, which motion for review is accordingly 
overruled. In executing the survey the suggestions herein expressed 
will be carried into eftect. 

(Decisions Ol Departinent of Interior, relating Lo public lands, Vol. 
Il, pp. 346-353-) 

After this decision was made, the parties claiming 
under the State insisted that the Secretary should 
make special findings of fact in the case, and therefore 


Secretary Teiuer made the following findings and 


decistk nl: 


DEPARTMENT OF THE INTERIOR, ) 


Washington, October 18, 1883. § 
Lo the Commuissroner of the General Land Office. 


Sirn—On the 3d day of March, 1881, the then Secretary of the In- 


terior, after a careful examination of the law and facts, decided the 
case relating to the matter of the survey of the Pueblo Lands of San 
Francisco, and directed a survey of said lands to be made, taking as 
the basis for such survey what is designated as the ‘** Red Line Map” 
determined by authority of an Act of the Leg- 


; ° , } 
Of the origimai snore, as 


isiature of California, approved March 26, 181. 
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After a very careful examination of the law and facts in this case,on 
the 12th of July last, | adhered to the views expressed by my prede- 
cessor in his opinion of March 1, 1881. Just before the signing of 


my decision of July 12, 1883, the counsel for the claimants under the 


State applied to have certain facts found for the purpose, as thev de- 
clared, of enabling them to maintain their cause in the courts. In my 
decision of Jul- t2th, | endeavored to state explicitly on what ground 


lecision, and to express 


l understood my predecessor had rested his « 

, ae »? sry . > ? | '.* ; * 1 *i.t*.* ~ » > —_ -} le . | .) > 
INV aAgdNeTeNncCce tO | . ViICcWs, since such decision the Claimants 
under State title insist that the tindings of fact in the several decisions 
in the case are not su ‘ntiv explicit to enable the Court to deter- 
mine what are the facts on which these decisions are based, and again 


renew their request for special findings. On the 14thof August last, the 
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Assistant Secretary, acting in my stead, directed a stay of proceedings, 
until otherwise directed. This was for the purpose of allowing ume to 
consider the request of the parties for special findings. Such request 
for special findings included: 

‘ First(—We ask that the decree of the Court of the 18th of May, 
1865, by which the Pueblo lands were conti:med to the City of San 
Francisco, shall be fully found and set forth.” 

This was done, as will be seen from an examination of the decis- 
ions. 

“ Second—We wish the fact that the red line map existed before the 
red line was drawn upon it, and before the Act of the Legislature was 
passed in 1551, which brought the red line into existence.” 

That the red line map, so called, did exist before the red line was 
drawn on it, was doubtless proved by the testimony. 

The act of March 26, 1851, referre] in terms to an existing survey 
and a ‘‘ map or plat of the same now (then) on record in the office of 
Recorder of the county.” (Hittell, Sec. 4227.) 

“ Third—We wish the fact to appeay that the red line was made as 
indicating the front and inner boundaries of the beach and water lots, 
leased by the State to the City of San Francisco for ninety-nine years, 
and was not made for the purpose of marking the line of ordinary 
high water.” 

As the red line was not adopted as the actual line of survey by my 
predecessor, but was required to be taken as the “ basis of a survey,” 
and as in my order I distinctly directed the Surveyor General to make 
his survey on the basis of the red line, and not by it, using it only as 
the means of determining the shore line at high-water mark and indi- 
cating the general line of the shore at the time the red line was put on 
the map, 1 am of the opinion that the second and third requests are 
immaterial, and I decline to find on them further than I have already 
done, except to say, that as the red line marked both the inner and 
outer boundary of the water lots claimed by the State, and leased to 
the City, the fact would seem to be that all parts of it stood alike in 
relation to the State title as a boundary, and its inner portions were as 
controlling and material touching the State claim as the outer bound- 
aries of the said lots on the newly adopted shore line. The boundaries 
were continuous, and were described by a single line extending around 
the tract at various angles, by reference to an already completed sur- 
vey and map, so far as related to the blocks and streets, and running 
as to other portions by ship's channel and the line of high-water mark. 
It was a statutory boundary, aii the courses and distances of which 
were prescribed by the Act, and extended from the point of beginning 
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at the intersection of the line of Simmons Street and the southern 
boundary line of the City, to the intersection of the described lines of 
Jefferson and Larkin Streets, and ‘*to the natural high-water mark ” 
on the western boundary line of the City. The course is then fixed 
by description “thence alons the line of said high-water mark to its 
point of intersection with the southern boundary line of said ciuy— 
being the identical inner line, which Lam asked to find * was not 
made for the purpose of marking the line of ordinary bigh-water.” 

In view of this law of the State Iam not required to find as a fact 
what was its purpose—that being a matter to be judicially determined 
from the language of the Act itself. I could not, therefore, find as 
requested, even if the question became material to the decision of the 
case before me. 

© Fourth—TVhat what is known as the red line drawn upon what ts 
known as the red line map was not the result of any survey, but was 
simply traced by Eddy without making actual survey.” 

This is not at all material to the question at issue, and I decline to 
find specially on that point. : 

‘* Fifth—That to follow the red line marked by this William M. 
Eddy will carry the line of the survey, made in execution of the said 
decree of the 15th of May, 1565, at certain places (designating them), 
out into the deep see, and at other places over high lands and rocky 
hills.” 

There is some proof to sustain this request, but it is not at all ma- 
terial, inasmuch, as the red line is not to be followed by the survey in 
all respects, but only to be taken as the basis of such survey; and I, 
therefore, refuse to find further on that point than I have done. 

“ Srvh—That on the 7th of July, 1846, Mission Creek was at its 
mouth 275 feet wide, with an average width of 140 feet; that it ex- 
tended up a mile and a quarter from the mouth or the place where 
the red line crosses it; that throughout its entire length the daily tide 
regularly ebbed and flowed; that the same was navigated by sloops 
and small schooners and other craft; and that said creek was not an 
outlet for fresh water, except the surface drainage of the adjacent hills 
during the rainy season; that it was declared a navigable stream Marcin 
31, 1551, by an Act of the Legislature of the State of California, and 
that its depth at low tide at the mouth where the red line crosses it was 
(3) feet, and at high tide about (9).”’ 

It was conceded by the decision that Mission Creek was as well a 
tidal inflow as an outlet for the inland waters, and it was recited that 
it was of a certain claimed width and navigable; also that it had been 
by Act of the State Legislature declared a navigable stream. I decline 
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to find further as as to the exact amount of outflowing water, or the 
exact distance from its mouth to which the tide reached. The whole 
decision sets out my deliberate judgment, that notwithstanding the ad- 
mitted facts it was not in law excluded from the grant 
© Sezenth— That all this land desent ed in the last paragraph as Mis- 
sion Creek, was covered by the daily tides of the sea or bay.” 


Whether the waters of the bay at anv time covered over all the lands 


now claimed by the State. Isa matter of some doubt: but it is un- 


doubtedly true, that when the creek was swolicn by rains, the tide did 
increase the volume of the water in said creek, and overflow the banks 
thereof to some extent, but ! am not satisfied that it did to the extent 
claimed by the counsel forclaimants. But whether the ude did so flow 
or not, over the lands claimed under the State title, is immaterial in 
the consideration of this case: as Mission Creek does not, and never 
did, constitute any poruon of the Bay of San Francisco, the boundan 
of the Pueblo on the North and East: anda survey will not be correctly 
made, that follows the windings and meanderings of said creek, so as 
to exclude from the Pueblo the lands in said creek. 

 hichth—TVhat this land so within Mission Creek is excluded trom 
the lands of the S:ate, and given to the Pueblo lands of the City by the 
decision in this case.’ 

This has been fully answered in the answer to the sixth request. 

 Nnth—tind, as a matter of fact from the testimony, that the other 
portions of the disputed lands which, by the decision in this case, are 
given to the citv as Pueblo lands, were below that part of the shore of 
the bav to which the waves ordinarily reached when the tide is at its 
highest, and in this finding designate the portions of the shore which 
were in July, 1846, so covered by the ordinary reach of the waves 
when the tide is at its highest.” 

I do not find as a fact the statement made in this request. None 
of the lands included in the Pueblo by the decision of March, 1881. 
or July 12, 1883, are below “ ordinary high-water mark of the bay of 
San Francisco,” which is the boundary line on the north and east. 

Jenth—¥ind the fact that on the = dav of 1867, Stratton made 
] 


the survey known as the Stratton Survey, and designate in this finding 


of fact where the line as established Dy Stratton falls, finding also the 
history of that survey as to its return to the Land (Othice, etc., and that 
it was confirmed according to the facts disclosed by the record.” 

© Ehventh—bind the fact that Survevor-General Wagner, on the 
day of rS81, made a return to the Land Office, with his appro- 


} 


val, of a survey of this line, and tind where, as a matter of fact, that line 
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falls upon the earth's surface, and trace its position with Stratton’s lines 
and with the line you approve in this case.” 

The action of Stratton and Wagner is immaterial in the consider- 
ation of this case, unless such action had been approved by the De- 
partment; and | decline to tind as requested in the tenth and eleventh 
requests, 

 Tiedl/th—F ind asa fact that this survey js one which is to be 
made and executed un ler the Act of Congress of July 1, 1864. Thir- 
teenth Statutes, 332. ’ 

This is admitted; and the decisions already made assume, as matter 
of law, that such is the requirement of the Statutes. 

© LArteenth—'ind as matters of fact, all the steps that were taken in 
this case, taking an appeal to the Secretary in regard to the boundary 
of the Pueblo lands, and also what acts on the part of the City of San 
Francisco were done in resistance or dismissal of the appeal.” 

An answer admitting the foregoing to be true, is not the finding of 
facts material to the determination of the cause, but the recital of what 
the files ought to show, if true; and such finding would not be higher 
evidence than the files of the Department; and it is immaterial what 
the City of San Francisco has done in relation to such appeal. I 
therefore refuse to tind as to that. 

The counsel representing the claimants under State title contend that 
these findings are necessary to enable them to go into Court and fully 
protect the interests of their clients. Counsel appear to have lost sight 
of the fact that my decision was based on a motion to vacate the order 
made by my predecessor on the 3d day of March, 1881. I declined 
to accede to the request, and left the original action as it stood, and as 
the Surveyor-General’s siirvey must be approved by me before it be- 
comes final, and as there had been some difficulty heretofore in having 
this survey promptly made according to the direction of my predeces- 
sor, I took occasion to give my views somewhat fully by way of direc- 
tion to the Land Office. I ‘ind no difficulty in determining what my 
predecessor did direct, and the survey could readily have been made in 
accordance therewith. I! have both in my decision of July 12th, and 
in this, endeavored to make it clear what my views are on this ques- 
tion, and just how the survey should be made, and sugyest that vou in- 
form the Surveyor-Generai that he is expected to make the surveys in 
accordance therewith, and that he be directed to make such survey 
within twenty days after he receives this order, and that he without 
delay return the survey for approval. I return the papers in question, 

Very respectfully, 
IH. M. TELLER, Secretary. 
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After all this, the Von Leicht survey was made and 
patent issued in accordance therewith. ‘Thereupon a 
motion was made before Secretary Lamar for the re- 
call and cancellation of the patent, and the issue of 
another patent in accordance with the Stratton survey. 
In response to that motion the Secretary delivered an 
elaborate opinion, wherein he took pains to set out the 
history of the controversy, and as matter of law held 
that he had no power to recall the patent. But be- 
yond all this he held that the Von Leicht survey was 
correct, and in so ruling, delivered himself as follows: 
Secretary Lamar to Commissioner Sparks; 

“ March 12, 18357. 

“This is an application for the recall and cancellation of the patent 
of the United States to the City of San Francisco, and for the issue of 
a new patent with different boundaries, to-wit: the boundaries of what 
is known as the Stratton survey. From the papers transmitted by the 
Land Office, and the authorities cited in the briefs of counsel, I learn 
that the history of this case is as follows: 

“In July, 1852, the City of San Francisco, as the successor of the 
Mexican pueblo of that name, petitioned the Board of Land Commis- 
sioners of California, created under the Act of Congress, March 3, 
1851 (g Stat., 631), for a confirmation of her claim to four square 
leagues of land situated on the northern portion of the peninsula of 
San Francisco. After a controversy before the Board of Land Com- 
missioners, and in the Courts for a period of nearly thirteen years, the 
United States Circuit Court finally confirmed the claim of the petitioner, 
to the land therein described, as valid. The following is an abstract 
from the decree: 

** The land of which confirmation is made is a tract situated within 
the County of San Francisco, and embracing so much of the extreme 
upper portion of the peninsula adore ordinary Argh water mark (as the 
same existed at the date of the conquest of the country, namely: the 
seventh day of July, a. p. 1546), on which the City of San Francisco 
is situated, as will contain an area of four square leagues; sar fact 
being bounded on the north and east by the Bay of San Franetsco, on the 
west by the Pactfic Ocean, and on the south by a due east and west line, 
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drawn so as to tnclude the area aforesaid, subject to the following deduc- 
tions, namely; such jands as have been heretofore reserved or dedicated to 
public uses by the United States, and also such parcels of land as have 
been, by grants from lawful authority, vested in private ownership and 
have been finally confirmed to parties claiming under said grants by 
the tribunals of the United States, or shall hereafter be finally con- 
firmed to parties claiming under said grants by said tribunals in pro- 
ceedings now pending therein for that purpose; all of which said ex- 
cepted parcels of land are included within the area of four square leagues 
above mentioned, but are excluded from the confirmation to the City. 
Zhrs confirmation is tn trust for the benent of the lot-holders under grants 
from the Pueblo, teen or City of San Francisco, or other competent 
authority, and as to any restdue, in trust for the use and benefit of the 
wnhabitants of the City.” 

“On the Sth of March, 1866 (14 Stat., 4) Congress relinquished 
the land covered by the decree to said City. Thus the title of the City 
rests upon the decree of confirmation and the Act of Congress, both 
making the City a trustee tor the lot holders and inhabitants thereof. 

‘Upon the contirmation of this grant and its approval by the Act of 
Congress, the next matter for the consideration of the Land Depart- 
ment related to its extent and boundaries. In 1567-5, under the in- 
structions of the United States Survevor-General of California (Upson) 
the survey of the claim of the City was made by the Deputy Surveyor, 
James T. Stratton, and a plat thereof, were tiled in the office of the 
Surveyor-General of the United States for California. Due notice 
thereof was given in the legal manner, and for the required time, by 
said Surveyor-General. The survey and plat were approved by him, 
but notin the manner and form required by the statute. 

‘* Against the approval of the survey the City and County of San 
Francisco filed their protest and objections thereto, with the evidence 
in support of the same in due form of law. One of the grounds of 
protest the one involved in this inquiry, was that the survevor did not 
coniorm, as required by the statute, to the decree of contirmation, in 
that he cid not tollow the line of ordinary high-water mark of the bay, 
but followed up the tide line, or rather the alleged tide line on one side 
and down the other, of Mission Creek, a stream which runs into the 
bay, excluding certain marsh lands lying on Mission Creek, which 
ought to have been included in said survey. Said survey and plat, 
together wih the said protest, objections, evidence, field notes and 
other papers were transmitted by Surveyor-General Dav, successor to 
Survevor-General Upson, to the General Land Office at Washington, 
with his own report thereon in which he disapproved of said survey, 
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express ng the opinion that the said objections were, in several particu- 
lars, well taken, and recommended that the plat and survey should be 
amended, among other things so as to include the marsh lands lying 
on Mission Creek within the four square leagues, which said Stratton 
survey had excluded therefrom. 1 give the following quotation from 
his report: 

“*And, further,in relation to the above-mentioned survey by 
Deputy Surveyor Stratton of the exterior limits of the Pueblo Lands of 
San Francisco * * * I express my opinion that they are errone- 
ous and not in conformity with the decree of the United States Court 
and the Act of Congress relating thereto, my reason for this opinion 
being more fully set forth in a communication to the Commissioner 
of the General Land Office, dated July Sth, hereto appended.’ 

«Speaking of the objections to the exclusion by this survey of the 
marsh lands as being below the ordinary tide line, he says: ‘ the 
affidavits sustain the exception, and I can add to them the fact that in 
1851 or 1852 I assisted in surveying a preliminary trial (line) for the 
San Jose Railroad across this marsh, and found it to be as described 
in the affidavits and I have seen no facts around the bay to prove that 
it has filled up and become tide marsh lands since 1546,’ 

‘* For some reason not explained in anything that I have found in 
the records, the Stratton survey and plat remained in the General 
Land Otfice, unacted upon, for ten years. In the meantime one Geo. 
W., Ellis, obtained from a Board of Tide Land Commissioners (ap- 
pointed by the State to take charge of its swamp and tide lands, to sell 
portions of the same and to compromise with parties in possession 
thereof) a quit-claim deed of the State, at the rate of $4.co for one 
thousand square feet to a tract of land which embraced a considerable 
part of the lands on Mission Creek, excluded by the Stratton survey. 
Soon after this C. C. Tripp, a grantee of Ellis, brought suit in 
the Circuit Court of the United States of California to recover a lotin- 
cluded in the said quit-claim deed of the State Board. ‘The opinion 
of the Court rendered in this case as reported in 5th Sawyer’s Report, 
page 209, was that the lot in controversy was situated within the limits 
of the tract confirmed by the decree of the Circuit Court above men- 
tioned to the City of San Francisco. In this opinion the Court said: 

‘““* Mission Creek never constituted any portion of the bay of San 
Francisco, any more than the Sacramento River constituted a portion 
of the Bay of Suisun, or the Hudson River a portion of the Bay of New 
York.” Again: ‘The boundary of that tract (meaning the tract con- 
firmed to the City by the decree), runs along the day on the line of 
ordinary high-water mark, as that existed in 1846, crossing the mouth: 
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of all creeks running into the bay, and that of Mission Creek among 
others. 

‘‘ When this matter was before my predecessors it was contended 
that this opinion was not entitied to the force of a decision, among 
other reasons, because it was filed after the aculon had been dismissed. 
This contention is based upon an affidavit filed in the Department by 
C.C. Tripp, the party litigant, against whom the decision was made in 
said opinion. From the evidence of L.S. B. Sawyer, clerk of the 
Circuit Court in which the opinion was pronounced, and of Edw, J. 
Pringle and Alexander Campbell, counsel for the defendant, contra- 
dicting and refuting the statements in Tripp's affidavit, I cannot doubt 
the truth of the statement in the note appended to the opinion in 5th 
Sawyer, at page 216. That note is as follows: 

“« The decision in the above case was given orally, the presiding 
Justice stating at length his views, and observing that he would ata 
subsequent day file an opinion embodying their substance. A day 
was then fixed for counsel to prepare the findings, but soon afterwards 
the case was settled, and the suit dismissed by stipulation of parties,’ 

‘* The fact that this decision was orally given and subsequently written 
out and filed when the case was dismissed, in no respect, I think, 
affects its character as an exposition by a judge of the law. Itisa 
practice common to all courts to deliver oral opinions and subse- 
quently to write them out. The authoritative force of such an opinion, 
will, of course, depend upon the circumstances of the case in which it 
is given, the deliberation attending it, the learning of the judge, the 
issue made by the record, and many other conditions entirely irre- 
spective of the stage of the case or the time when the entry of judg- 
ment is made. 

“ It seems, however, that the action of the court in this case was 
not regarded in the General Land Office as res adjudica/a in the mat- 
ter af the correctness or incorrectness of the Stratton survey. For, 
some months alter it was made (November 11, 1875), the Commis- 
sioner of the General Land Oftice, J. A. Williamson, rendered his 
decision confirming the Stratton survey (2 C. L. L., 1234). From 
this decision an appeal to the Secretary of the Interior in behalf of 
the City and in discharge of its trust to the lot-holders and for the 
benetit of its inhabitants, was taken by the attorney appointed to pros- 
ecute the case for the Ciyas the trustee of the lands claimed. Where- 
upon the board of Supervisors, who had_ previously indicated their 
purpose not to appeal irom said decision of the Commissioner of the 
General Land Otlice, passed a resoiution characterizing said action by 
said attorney as unauthorized, and discharged him from his office. 
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‘A short time afterwards they unanimously passed a_ resolution 
addressed to the Secretary of the Interior, that, in the opinion of said 
board, the Stratton survey was the only legal and proper definition of 
the boundaries of the C:ty, and should be finally confirmed by the 
Interior Department. Indeed, the Board of Supervisors reversed the 
position taken in the original protest of the City against the Stratton 
survey when it was completed, and used their utmost endeavors, by 
resolutions and other acts, to have the same approved. 

‘* Secretary Schurz, however, held that neither these resolutions, nor 
any other acquiescence by the municipal authorities of the city, nor 
any assumption by the State of California of the correctness of said 
survey, could relieve him of his duty, under his supervisory or appel- 
Jate authority, to see that the decree of the United States Circuit Court 
was properly executed by a survey in conformity with the boundaries 
prescribed therein. 

“On the 3d day of March, 1881, he filed his decision in the case, 
in which he substantiaily sustained the objections contained in the 
original protest of the City to the running of the boundary line up 
Mission Creek and then down it. 

‘*The opinion concludes as follows: ‘your decision upon the entire 
survey of the claim, confirmed by said decree and Acts of Congress, 
except as herein modified, is affirmed.’ The modification alluded to 
was his direction, in conformity to the recommendation of Survevor- 
General Day, that the line of ordinary high-water mark of the bay 
should be followed, and not the banks of Mission and other creeks: 
but that said creeks should be crossed at their mouths in following the 
line of the bay. To this end he directed that a map, known as Fddy’s 
Red Line Map, should be made the basis of said amended survey, 
which map, the Secretary claimed, had been established, sanctioned 
and recognized in the most solemn manner by the State laws and by 
the City for years, and contained the best available evidence of the 
line of ordinary high-water mark of 1846, around that portion of the 
City. 

‘Soon after the conclusion of Mr. Schurz’s term of office and 
Secretary Kirkwood’s appointment as Secretary of the Interior, an ap- 
plication to the latter was made for a rehearing, in support of which a 
report from the Surveyor--General’s ofhice was brought to his attention, 
refersing to certain representations of Deputies Minto and Allardt set- 
ting forth that the red line on Eddy’s map, as ordered by Mr. Schurz, 
could not be followed; that the said red line diverged widely from 
ordinary high-water mark, at one point extending two hundred feet 
out into the bay; at another, running along the side and on the top 
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of the blutf: and at still another, at an elevation of sixty-eight feet above 
tide-level: and that the marsh lands near the mouth of Mission Creek 
were reached by the ordinary high tides, and totally submerged, from 
one to eighteen inches, by about one hundred and twenty tides every 
vear, 

‘To this petition for a re-hearing, based on these reports from the 
Survevor-General’s ottice, Secretary Kirkwood issued an order to the 
the Commissioners of the General Land Office, in these words: ‘I 
desire the survev, ordered Ay my predecessor, to be made at once, accord- 


ing tothe best judgment of the Survevor-General. When so made, 


it will be a proper subject for consideration by vour office and the 
Department. You will so instruct the Survevor-General immediately.’ 

“Mr. Teller, who had become Mr. Kirkwood’s successor, was 
informed that the Survevor-General of California was not making the 


, 


survey ordered by Mr. Schurz, but was disregarding that order under 
what he construed to be the discretion vested him by the words, 
according to vour best judgment.’ Thereupon Mr. Teller telegraphed 
the Survevor-General to suspend his operations, But, inasmuch as 
the survev and field notes had been returned to his office, he — not- 
vithstanding Mr. Teller’s order — platted and sent it forward to the 
Department with his approval. The survey thus made was sub- 


Siahllaiiv a repeulion Of the Stratton survey, 
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of the ground and investigations made, that the survey was not in 


accordance with the decree of the Untted States Circu:t Court. 
} 


“As a part of the history of this case it is proper to state that before 


action was taken in the Land Oftice on this survev. a mandamus was 


: 


sued for, in the Supreme Court of the District of Columbia, on the 
relation of the Citv and County of San Francisco, to compel the Com- 
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missioner to issue the patent in accordance with the 
upon the ground that the original opinion of Land Commissioner 


Williamson, approving that survey, was final, and that no appeal hes 
to the Secretarv of the Interior in the matter of survevs of private 
land claims. The Court, after argument, denied the writ 

**4 resolution was also introduced in the 45th Congress for the pur- 
pose of interfering with the issue of anv patent based up 
other than the Stratton survey. Upon this latter resolution the 
Judiciary Committee made a report holding that the Secretary of 


Interior was the supervisory head of the Department: that the Com- 


missioner of the Land Office was his subordinate: that no action of 
the latter is bevond the reach of appeal to the former: that the Secre 
tary of the Interior had good reason for deciding that the boundarn 


line of San Francisco must run along the bay and cross the mouth 


‘ . . 
' *hare \ . .. on nav. 


of estuaries and creeks from headland to headland thereof: and if the 


grantees of the State or others had superior rights to those of the City, 


they could assert them in the courts of the country without anv legis- 


lative assistance, and therefore recommended that the resolution lik 


the table. 
“ Pending these proceedings in the Court and Congress. the V 


Licht survey was approved by the Commissioner of the General Land 
Office, and on June 20, 1584, the patent of the United States in 
accordance therewith, was issued to the Citv of San Franc.sco, sign 


by the President, recorded in the Department. forwarded to the May 
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of San Francisco, and accepted in 


The Citv, now, by its attorneys, insists upon the correctness and lezal- 


itv of said patent at I protests against IMs Cance..alion andl the issue 
anv Olher Puen. 
The dec-sions of Secretaries Schurz and Teller, above referred : 


were made after hearing extended argument by counse), an! 
elaborate examination, Every important consideration bearinz 


which has been pressed upon me was fully present 


correctness of the Stratton survey itself: the recog! 


of the Stratton survey by the Supervisors of the Citv: their accuies 
Cence its Numerous acts GF lhe Stale assumMINg the Mtration surves [ 
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correct, and the consequent estoppel upon them to contest its correct- 
ness ; the conclusiveness of the approval of the survey by the Com- *’ 
missioner of the General Land Office ; the refusal of the Supervisors 
of the City to order an appeal from his decision ; the consequent in- 
validity of the action of the City Attorney in making an appeal or 
attempting to make one; the want of any appellate authority whatever 
over the General Land Ofiice respecting tnatters of survey of private 
land claims; the impossibility of complying with the directions given 
by Secretary Schurz and reiterated by Secretary Teller for the new 
surveys; were all argued before the two Secretaries above named and 
were disposed of by them in carefully prepared opinions. 

‘* | am now asked to treat this consideration and judgment of my 
predecessors, as well as the opinion pronounced by the Judge of the 
Circuit Court of the United States, as recorded in the official reports 
of its decisions, as of no validity; to hold that my predecessors had no 
jurisdiction to reviéw the act of the Commissioner; that the Circuit 
Court had no jurisdiction to render the decision it pronounced; and 
that the Commissioner of the General Land Office was the only officer 
clothed with lawful authority to determine the validity of the survey of 
the land confirmed to the City. In other words, I am called upon to 
disregard as null the action of my predecessors, and to reopen the 
question as to the utle of the City tothe iand covered by the patent 
issued to it, 

“It is to be observed that this application does not ask that I, as 
the supervising authority of this Department, should review and cor- 
rect its previous action in a case undisposed of and still pending in the 
Department. The question presented is whether when a contest for 
litle is once closed by the issue of a patent to a claimant, which is ac- 
cepted by such claimant, the jurisdiction of the Secretary of the In- 
terior over that tite continues, In other words when the Land Depart- 
ment, acting within the scope of its authority, issues a patent which is 
delivered to and accepted by the grantee, the Secretary of the Interior 
has the right to annul that patent and issue another and a different one 
in its stead.”’ 


The Secretary then carefully reviews the authorities 
and reaches the conclusion that he was without power 
to recall the patent. He proceeds, however, to hold 
that even had he the power, he would decline its ex- 
ercise, as in his opinion the land had been _ properly 


located. We extract again as follows: 
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‘* But even assuming that I have full authority to de what this appli- 
cation asks, I feel that it is my duty to say that I concur fully with 
Secretary Schurz and Secretary Teller in holding that the Stratton sur- 
vey was erroneous both as to law and fact: and also in deciding that 
the boundary line of the Citv of San Francisco as fixed in the decree 


of the Circuit Court must run along the bav and cross ¢ 


ee 


ie mouths of 
Mission Creek and other creeks from headland to headland. The law 
controlling such cases Is well settled. What the surveyor had to do 
was to set off a tract of four square leagues on the extreme upper por 
tion of the peninsula of San Francisco above high-water mark, as the 
same existed at the date of conquest, July 7, 1546, d-zorded on the north 
and east by the bay of San Francisco, on the west by the Pacific Ocean, 
and on the south by a due east and west line drawn so as to include 
the four square leagues. The only difficulty in making this survey 
seems to have been the ‘ high-water mark of the bay of San Francisco, 
as it existed on the 7th of July, 1846,’ as the eastern boundary of the 
City. 

“* Mr. Stratton, in his report as quoted by counsel for the applicants, 
says: 

**¢ On account of the natural and artificial changes that have taken 
place in the water-line of the City of San Francisco since its oce upa- 
tion by the Americans, in establishing the hne of ordinary Ingh-t de 
from the Point San Jose Military Reservation to the mouth of Mission 
Creek, | was compelled to rely entirely upon the first official map of 
said City—the map made by Wm. MM. Eddy, the first city and county 
survevor. A traced copy of the water-line portion of said map, certi- 
fied by the present city and county survevor, Geo. ©. Potter, on which 
the distances to the water-line at the different angles, as measured on 
said map, are marked, and which was the basis of my calculations of 
the meander lines, will accompany these notes. 

“Tt is apparent from this extract, first, that it was impossible to sur 
vey this line in the open field; and, second, that this port of the su 
vey, as reported by Siratton, Was copied bv him trom a Thad}, and riert 
done in the open field. If the nttural water-line of the bav had been 
so effaced that it could not be found bv actual Inspection, it was his 
duty to seek for the evidence of its Original position, and so run the 
survey as to make its line coincide with the matural line called for in 
the grant. Now, it is im evidence in this case that, as early as 1552 
a survey of the natural high-water mark of this bav had already been 
made by officers of the United States Government, chirged with this 
duty by statute and by executive order, tor the purpose of establishing 


the coast line itself for ail purposes relating to governmental admini-- 
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tration. The following affidavit is on file among the papers in this 
Case: 
‘“*In the Department of the Interior. In the matter of the survey of 
the pueblo lands of San Francisco. 
‘© * Usivep STATES OF AMERICA, | 
** District of California, \ 

“* Augustus Nodgers, first being duly sworn, deposes and says: that 
since 1851 he has been stationed in California (except eighteen months 
between 1867 and 1569), in charge of the United states Survey of the 
coast thereof, including the peninsula of San Francisco; that the traced 
chart or map entited, ‘ Map showing the line of ordinary high-water 
the eastern side of the peninsula of San Francisco from Rincon 


ALONE | 


Point to and including Islais Creck, as surveyed by the Coast Survey of 
the United States, 1852, hereto annexed, was prepared fiom the pub- 
lished surveys of the Coast Survey of the United States, and that the 
line Jaid down on that map in blue pencil, /rom Rincon Point, around 
Mission Bay, to and including [slars Creek, and crossing Afisston and 
Isiaty Creeks, ts a true delineation of the line of ordinary high-water 
mark ast extsted when he firs’ knew thin Me ear 1852. 

‘“* And deponent further saith that, in determining a boundary 
line stated as the line of * ordmary high-water mark, on the Bay of 
San Francisco, there can be no other course than to follow the stated 
line of ordinary high tide on the shore of Me bay crossing the mouths 
at all mfertor tidal streams or estuaries, many of which enter mto San 
lranesco Bay at difierenl pots, and nol lo follow the meanders of any 
cach wnferwor lidal streams or esttiirtes, 

** Aca. Ff. RopGers. 

‘* Subseribed and:sworn to betore this 25th dav of November, 1882. 
|SEAL.| LS. 5. Sawyer, 

‘* Commissioner and Clerk of the U.S. Circuit Court, yih Judicial Cir 
* © cuit, Dist. Cal. 
[t thus appears that the survey of San Irancisco Bay made by the 
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t Survev, included the hne of high water mark, 
the very lime called for in this case as the eas‘ern boundary of the 
City and Liat tu : line est iblished 1h th ssSUuUrvelV Cross «| Nlission Cr mek, 
thus coinciding with the line indicated by Iddv’s Red Line Map 
Which Secretary Schurz directed as the basis of the amended survey 
ordered by him. = The charts amd records of this survey, made under 
the most thoreugh and scientitic methods, were on file in the office of 
the Coast Survey of San Francisco, standing on the very tract of land 
the boundaries of which it was Stratton’s duty to define lt is by no 


means upustal for Gaited Siaes authorities and State authorities, and 


~ 


for individuals having property interests along our coast lines 


appeal to the records of the Coast Survey for data to identify and 
landmarks and boundarv lines alone the 


coast, Which the hands of men in the course of settlement and in tus- 


establish such origina! 
trial development have effaced. S:nce this case came before mea 
controversy between the authorities of the State of Delaware and 
those of the State of New Jersev respecting the division line between 
Delaware River and Delaware Bav has been submitted to the officers 
of the Coast Survey and the line designated by these officers has been 
adopted by the authorities of these two sovereign 
‘In view of the high scientific character of this bureau, and of 
fact that it is charged by the Government with this duty, Mr. Teller 
addressed an inquiry as to the rules governing that bureau in the 


tf the Superin- 


survey of public waters. The following is the answer 
tendent to that inquirv: 
“*U.S, Coxsr axnp Geopveric Survey Orricr, 
“Wasnincron, Tune 8, 1883. § 
‘© * How. Henry M. Tere, 
“ © SECRETARY OF THE INrERIOK, Wasiincton, D.C. 


Vy this ottice 


ee Six: Ta further illustration of the statement made 
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under diate of June sth, in answer to vour letter dated Mav 31, 1883, 
concerning the practic: of this office in detining the inner boundaries 


or outlines of bavs when the same are interrupted by the mouths of 
estuaries, rivers or creeks, | submit the following additiona!  state- 
ment: 

“< This office has long since had occasien to adopt definite rules in 
that respect for the purpose of making estimates for projected work 
and giving account of work dene. 

“* The rule adopted is to draw the line between igh water mark of 
the nearest points of iand on each side of the Interruption, in con- 
tinuation of the general outline. 

+ Thus, making use of familiar illustrations on the Atlantic Cost, 
the ‘general coast line’ is measured from Point Judith to Montauk 
Point; from Conev Island to Sandv Hook; trom Cape Mav to Cape 
Henlopen; from Cape Charles to Cape Henry. On the Pacthic coast. 
from Point Lobos to Point Bonita (Sin Francisco entrance), ete. 

‘+ Descending to smaller features: In Long Island Sound, the limits 
of the Sound are defined by measuring across the mo | 
Thames River from high water at) Eastern Potnt to Quinipeag Rocks 
across the mouth of the Connecticut River, trom high-water mark ai 
Griswold’s Point (Lyme) to Lynde’s Point (Savbrook); in Delaware 


Bav, across Mahon’s River between the opposite points of marshes. 
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By the same rule we define the limits of Mission Bay, near San 
Francisco, by drawing the line across Mission Creek over the project- 
ing points of marsh on each side. 

“© Tt appears needless to multiply illustrations, and I trust that I 
have succecded in sewing forth the rule and practice of this oflice. 

« «Very respectfully yours, 
‘* |]. E. Hircarp, 
‘“* Superimendent.’ 

“Mr. Teller adds the following just observations: 

“*From the foregoing it will be seen that, although no suggestion 
was made to him as to localities, the inquiry being in the most general 
terms, the Superintendent has instanced this very Case as illustrative of 
the accepted rule. It can hardly be claimed, therefore, that a call for 
San Francisco Bay, being a larger description than Mission Bay, will 
demand the inclusion of an estuary of the latter, which, by the ordin- 
ary rules of boundary, has been excluded from other designation than 
that ofa mere creek tlowing into the lesser bay, but actually consid- 
ered as forming no portion of such bay designated as a distinctive body 
of water. 

“* Agaiu: Here the boundary is not the stream, but the bay; con- 
sequently the ‘ ordinary high-water mark’ must be the high-water 
mark of the shore as pertaining to the sea, and not the high-water 
mark ot the bank as pertaining to a nver or stream. So that, although 
Mission Creek is alleged to have been as well a tidal inflow as 
an outlet for the inland waters, it nevertheless falls within banks in- 
stead of resting upon shores, and must be considered an inland water 
for all purposes; being far within the rule laid down in Umted Stats vy. 
Grush (3 Mason, 209), and clearly covered bv the late case of Uvtted 
States v. Steam Vessels (No, 141, October erm, 1SS2).’ 

‘* This last case, cited by the Secretary, is reported in 106 United 
States Reports, at page 607, under the name of Porter v. United States. 
One of the questions was: Is James River an inland water, so that 
property captured upon itis subject to the Act of Congress of March 
12, 1563? [he Court says: 

*** James River ts an inland water in any sense which can be given 
tothe term ‘indand. It lies within the bedies of counties in Virginia. 
For miles below Kichmond, and below the obstruction mentioned, a 
person can see from one of is banks what is done on the other. 
Rivers across Which one can thus see are inland waters. It matters not 
that the tde may ebb and tlow for miles above their mouths: that fact 
does not make them auy pirt of the sea or bay into which they may 


flow, though thev may be arms of both. 
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“ Holding these views, | am of the opinion that the resurvey by 
Von Licht, on which the patent was issued to the City of San Fran- 
cisco, was properly ordered.” 

Nothing can be added to the foregoing decisions. 
and the arguments therein contained. Each one is in 
its own way masterly, and is absolutely conclusive 
as to the correctness of the Land Department's 

‘atl he Pueblo Lands here in ¢ 
location of the Pueblo Lands here in controversy. 
Argument of our own, in addition to that contained in 


these decisions, would be quite superfluous. 


IT. 


This case comes here on a record which is singular, 
to say the least of it. The Referee finds in Finding 
Twelfth (XII) that Surveyor General Upson da/y ap- 
proved Stratton’s survey, whereas the historical fact is. 
as shown by Secretary Scuukz,. supra, that Upson’s 
approval was in advance of the statutory publication 
(Sec. 1. Stat., July 1, 1864, 13 Statutes at large, 332), 
and hence, to use the Secretary's language, it “ wesé 
be treatea as if no certihcate er approval were at- 
tached.’ The historical fact is, as the foregoing de- 
cisions of the Secretaries show, that after the statutory 
publication was made, the City filed her protest, and 
supported that protest by evidence, Surveyor-General 
Day. who had succeeded Upson, transmitting the plat 
with his disapproval of it, and with his recommendation 
that a new survey be made in accordance with the 
contention of the City. 

In this same finding it is found that Commissioner 


WILLIAMSON approved the Stratton survey, but itis not 
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found, as was necessary under the .\ct of July 1, 1864, 
MPI, In order to constitute approval, that he endorsed 
upon the survey and plata certificate of his approval, 
and the historical fact is, that he did not. //e withheld 
his certincate pending the proceedings on appeal fron 
his decision to the Secretary ef the Interior, and as 
the Secretary reversed him, his certificate of appeal 
was never endorsed on the survey and plat. This, in- 
deed, is apparent from an inspection of the plat. which 
is made a part of the record, and also from the 


statement in the record at Fol. 9, that the survey 


-* 


was confirmed “by the dec7szon " of Commissioner 
Wirtramsonx, The only survey and plat certified as 
approved were those of Von Leicht, which were so 
certined by Commissioner MeFarrtanp, It is not 
found as a tact that Commissioncr MCFARLAND gave 
this approval, (although historically we know it to be 
30); but by the clearest implication this is deducible 
trom Tindings Tifteen (NV) and Sixteen (NVI); 
for we have it there found that after the survey had 
been made as directed by the Secretary of the Intertor, 
the patent was issued accordingly. Now, as the statute 
provides that after the survey and plat * have been 
‘approved by the Commissioner of the General Land 
‘Othce, 7f shall be the duty of the said Comnitssioner 
* f0 cause a patent fo issue to the claimant as soon as 
* practicabce atter such approval,” and as the Commis: 
sioner dz? cause the patent to be issued, by the clear- 


est Implication he must have endorsed on the plat and 


survey bis certificate ot ay prowal, ana suchous the his 
ca oe 
torical tact. 
\ | wal teowieace town _ ka ee 
“As tO No appeal having been taken by the City, the 
. . ’ ‘ . , 
historical tact is otherwise. as 1s apparent trom. what 


Secretary LAMAR saves ¢@¢vsiray but be this Se 
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Phidy , 


an appeal by the United States was regularly pend 


Ing betore Se retary SCHURZ, which carried the whole 
survey with It. Punt Independently of this, ne Appeal 
Was necessary lo vive the Secretary purisciction, as hela 
by Secretary LAM vk, from whose decision we Aan iN 


tract as toilows: 


‘Tn view of the carnestness with which it is msisted that the S 
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appeal to the Secretary in such cases is specially provided. — Passing 
upon the correctness of surveys of private lands made by subo: dinate 
otheers necessarily involves the exercise of judgment, and may prop- 


erly be called a quasi judicial proceeding; bn 


ceeding taken in the discharge of an executive 


sioner, within the ion 4 


meaning of 
direction of the Secretarv b 
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by 


the CN Press t 


the supervision of the Seeretars 


as a proceeding relating to the Public Lands, 1 
ment survev of a private claim is necessary t 


byes 


{ luded within t 


‘There seems to be some 


5}. and 


oats not the less a pro- 


» duty by the Commis- 


as such under the 


of tliat 


Virtue Section 441, 


lMasmuch as (sovern- 


al 


sevrezate the lands in 


vyrant from the publie domain. 


Misapprehension as to the meaning of 
terin “ executive duty. Phe CNCCULIVE hut Cs OF anv one ol the De- 
partments are such as are required of its officers in the admiunistra- 
tion of the law upon the subjects under us jursdicuon. Thev are 
not the less executive duties, because they require in their performance 
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MC, bout shorn of any powell which renaects his supervision and 
direction effectual. No case has becn brought to my attention support- 
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orranizition. On the contrary, runming through the decisions of the 
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coniroversy under the aomMesteali iaAWss Oh ACCOUNT OF Certan acis 
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which one Lee contented amounted to an abandonment of the land, 
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Cane | [hy C.istc «¢ ili hy DeTO! tiie Uy] reine (‘ourt (ol) appeal, 
the Lourt uses tne | wihe ii@hewuage “Om the present ¢ isc, tiie 
Secretary of th Int Or came to the conciulsion, from the evi le hice 
returned by the Kegister, that Johnson must be considered not asa 
hona fide DNoMestea | claimant ar bh il oe i faith, but as one secking, 


by a seeming com) lance wih form Ol law, LO ODLAM a tract of land 


ror wes SON-MN-law wiio had prey musiv CNhausted his homeste ud prive- 
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from the Puebio or ci yor San rrancisco, or other C pero author- 


ction 


ae Cannot 
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its own, either by a formal declaration, or in any other wav, change 


the dutv of the Interior Department, or affect the rights of the United 
States, or of lot-holders ¢ laiming’ under the Citv.§ The Citv did not 
land. She was a trustee of it—a trustee of the title for 


a. 


own the 
parties claiming under its convevance, or occupving lots within its 
limits: and should not be allowed, being such trustee, to so control 


3 ] ; o] , ‘ . 7 a 7 
the case as to defeat the rights ot the ces/17. ite {rusl, Why hh, there- 


] ! } ’ 1 of ’ " — 
lore, the attorney looK the appe il for the benent of these cesfas pute 
, 44) > - ery } rt hy tIo< three ( “i! ‘ ] } t fact) 7 | , by 
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repudiating the appeal. 

[In the fourth conclusion of law, the Referee finds 
that the survey of Von Leicht was illegal, be- 
cause it was not retained in the office of the Surveyor- 
General for ninety days. Secretary LAMAR meets 
this objection in his decision as follows: 


“Tris said that even if the Land Office had properly ordered a 
resurvery, such resurvey was not made as the law requires, In other 
words, that the survey made by Von Licht, upon which the patent was 


issued. was not flled and retained in the Survevor-General s Oftice, and 


ryt} > » | ' beg, | +! t rrtie nHierectert } rel? ol nite ’ > 
notice pub'ished, so that parties interested therein might interpos 
obiections thereto. Im order that these objections may be fairiy 


1 


weighed I give the section of the law on which it ts based in full: 

“*§ Be it enacted by the Senate and [louse of Representatives of the United 
States of America in Congress assembled, That whenever the Surveyor- 
(General of California shall, in compliance with the thirteenth section 
of an act entitled ‘An Act to ascertain and settle the private land 
claims in the State of California, approved March third, cighteen hun- 
dred and fifty-one, have caused any private land claim to be surveyed 
and a plat to be made thereof, he shall give notice that the same has 
been done DV al publication, once a week for four consecutive weeks, 
in two newspapers, one published in the Citv of San Francisco, and 
one published near the land surveyed; and shall retain in his office, 
for public inspection, the survey and plat until] ninety days from the 
date of the first publication in San Francisco shall have expired; and 
if no Objections are made to said survey, he shall approve the same 
and tramsmnitacopy of the survev and piat thereof to the Commussionetr 
of the General Land Office at Washington for bis examination and ap- 
pros il; but a ol) ‘ctions are made to said SUPVeYV within the said ninety 
days by any party claiming to have an interest in the tract embraced 


> - . 


ea”. 


by the survey, or any part thereof, such objection shall be reduced to 
writing, stating distinctly the interest of the objector, and signed by 


‘ 


him or his attorney, and filed 


With the Survevor-General, together with 


such afiidavits or other prools as he may produce in Support of the 
objections. At the expirauon of said ninety davs the Survevor-Gene- 
ral shall transmit to the Commissioner of the General Land Office at 


L plat, and objections, and proofs, 


Washington a copy of the survey an 
fied wiih him im support of the objections and also any proois pro- 
duced by the claimant and filed with him in support of the survey, to- 
gether with hits opinion thereon: ali iat the survev anal |? iL are ipproved 
by the said Cominissioner he shall endorse thereon a certificate of his 
approval. If disapproved by him, or, if, in his opinion, the ends of 
justice would be subserved thereby, he may require a further report 
from the Surveyor-tzenerai of Calitornia touching the matters indicated 


by him, or proofs to be taken thereon, or may direct a new survey and 


, . 


plat to be made. Whenever the objections are di 


1s} osed of, or the 


survey and plat are corrected, Or a new survey and plat are made in 


‘1 
i 


conformity with his directions, he shall endorse upon the survey and 


, 


plat adopted his certificate of approval. After the survey and _ plat 
have been, as hereinbefore provided, approved by the Commissioner 
of the General Land Office, it shall be the duty of the said Commis- 
sioner to Cause a patent to Issue to the claimant as soon as practicable 


after such approval.’ (13 Stats., 332.) 


. 
; 


The object of the publication of the notice when the original sur. 
vev is mile is to call attention to it of ail parties who may be inter- 


ested, not on'y the parties whose land ts covered by the survey, but 
parties having adjoining property which may be affected by it. The 
careful reading of this section shows that the proceedings therein set 
forth app'v to the original survey When the original survey is cor- 
rected, and a new survey made in accordance with the correction 


} 


ordered, the law does not require the stme proceedings to be gone 


through as with the origina! SUTVe\ The invuage of the st itute Is too 


' * a new survey or plat are 


plain for cavil: * Whenever 


made in conformity with the directions, he shall endorse upon the 
‘survey and plat adopted his certificate of approval, lhere is no 


publication of notice required, The law is ¢ mp ied with when the 


} 


* — . .» * | - " ,'* 7 
new survey is made in conformiv with the 


1 iil bOTIS 
TY it ay *\ 4? ' +} > roractt . ' ces ry t thy) 1) 
| bis isin barmonv with the pPraccice and gdecisions Of this epart- 


ment. In i87y Mr. Schurz held that the law contemplates the publi- 


: ‘ . sal as —— ; j | 
cation of but one survev, an | at aliy subsequent survev of the Same 
claim is not required to be published In giving his directions to the 


Commissioner on this subject, he says: ‘ During the time limited to 


120 


7 of Transcript of Record), who had no acquaintance 
with the premises until 1854, when he made at that 
time surveys in the neighborhood; while the documents 
relied on by defendants in error outside of the re- 
jected Stratton survey (which, as being a rejected sur- 
vey, is of no value at all, as held in Sxiider v. Srckles. 
9S U.S., 203) do not themselves purport to show 
where the tide line was on the seventh dav of July, 
iS46. It is perfectly obvious that the patented line, 
established as of the very point of time required, can- 
not be held subordinate to evidence as loose as this, 
when we are relegated, as we are, to one particular 
point of time, and to none other, 

We have noticed these minor matters simply by 
wav of completion of presentation, and not  be- 
cause they can be deemed of any serious consequence. 
Phe patent having issued on a survey which the Land 
Department had jurisdiction to make, that 1s an end 
of the case. All matters zxfermediate the survey and 
patent are, so tar as collateral attack on the patent ts 
concerned, inconsequent and immaterial ( C2zrch7// 
Vv. cluderson, 50 Cal., 60). As 1s said by Vir. Justice 
ligtp, in the opinion delivered by him tor the Court 


in Doll v. Meador, 16 Cal., 325: 


,- 
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property, or lhe performance of certam antecedent acts, and the officers 
have been appointed for the ascertainment of these matters in advance, 
who have passed upon them and given their judgment, then th 


patent, though the judgment of the ofjicers be in fact erroneous, can 


not be attacked collaterally by parties showing title subsequentiy from 


thesame source, much less by those who show no color of tithe in 
themselves.” 

With these pregnant words we close the argument 
and ask that the judgment be reversed, with a direc- 
tion that judginent be entered for plamutt in error on 
the findings. 

SAMUEL M. WILSON. 
RDOWARD R. TAYLOR, 


(Counsel for Platntttt in vror. 
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Brief on Behalf of Defendants in Error. 


As to the ‘Statement.’ 
The counsel for plaintiff in error have attempted, 
at page 2 of their brief, to state ‘the question in- 
volved” in this hearing: but we submit that the 


statement is not quite accurate. 


The real question is not “‘whether the State af 


California, ean, by ifs courts, in an action of eject- 
ment, challenge the correctness of location of a 
Mexican Grant, as that location is evidenced by 
United States Patent.” ete.: but whether any 
Court of competent jurisdiction to hear and deter- 
mine eases in ejectment, and having a case of that 
class before it for adjudication, wherein there is 
no question of its jurisdiction over both the parties 
and the subjeet matter, can determine whether or 
not the title to the land for the recovery of which 
the action is brought passed by the Patent issued 
“by the political department of the Federal Gov- 
ernment in its execution of the treaty of Guada- 
loupe Ilidales,” ete. 

This involves two other questions: (1) whether 
or not a patent issucd by the politieal or exceu- 
tive department of the Federal Government, in its 
execution of the treaty of Guadaloupe IHidalgo, 
Which includes within the survey and description 
given in the patent, the entire Mexican Grant as 
the same is confirmed, (or so nearly so that the Pat- 
entee, after having aceepted the patent, will be es- 
topped from denving that it embraces the entire 
zrant), will vest in the Patentee title to lands in- 
tluded within the exterior boundaries of the sur- 
vey, but not included in the grant as made by the 
Mexican government, or as confirmed by the Courts 


of the United States. and of whieh the Federal 


= 


| 


, 
*_.* 
we 
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Government had parted with title before the incep- 
tion of any proceedings for confirmation of the 
grant. and necessarily, long before the execution 
of the patent? (2) Whether or not the issue of 
a patent by the political or executive oflicers of 
the Federal Government, under the Act of Con- 
gress, of July Ist. DS64, entitled: “An Act to ex- 
pedite- thre settlement of the titles to lands in the 
State of California.” or under the Act of March 
Sth. 1866. entitled: “An Aet to quict the title to 
certain lands within the corporate limits of the 
City of San Francisco” can estop an adverse 
claimant from seeking or reeeiving the benefit 
which Congress attempted to secure to him under 
the provisos attached to and made prann't of seetion 
five of the first mamed Act. and with which the 
last named Act concludes? 

The term “tide lands” as used hy counsel for 
plaintiff in error, on page 35 of their brief, in 
stating the basis of the claim of defendant in error. 
as said term is frequently used, does not properly 
or fully express the true basis of the claim of said 
defendant in error. That term is frequently used 
as deseribing lands Iving between ordinary high 
water mark and extra erdinary high water mark— 
those that are made productive of certain kinds of 
vegetation by reason of occasional overflow. The 
claim of defendants in error in this ease is based 


on the fact that the lands involved are situate be- 


(4) 


low ordinary high water mark—such as are utterly 
barren of vegetation, by reason of the regular and 
daily overflow of the same by tide waters—and 
that they constitute a part of the sea shore of the 


bay of San Franeiseo. 


Brief of Argument. 


Scetion five of the Aet of IS64 above referred 


to. reads as follows: 


“Sections, And be it further enacted, that 
“all the right and title of the United States to 
“the lurds within the corporate limits of the City 
“of San Francisco, as defined in the Aet ineorpor 
‘ating said city, passed by the Legislature of the 
* State of Californiaeon the Toth of April, 1851, 
are hereby relinquished and granted to the said 
“eity and its successors, for the uses and purposes 
‘ speeificd in the ordinances of said city, ratified 
* by an Act of the Legislature of said State, ap- 
* proved on the Lith day of March, 185 entitled 
“*An Act concerning the City of San Francisco, 
“and to ratify and confirm certain ordinances of 
* the common council of said city, there being 
“excepted from this relinquishment and grant, 
‘all sites or other pareels of lands which have 
* been or now are occupied by the United States 
* for military, naval, or other publie uses, or such 
‘other sites or parecls as may hereafter be desig- 
“nated by the President of the United States 
* within one year after the rendition to the Gen- 


° 
ll 
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eral Land Office by the Surveyor General of an 
approved plat of the exterior limits of San Fran- 


“ ¢lsco, as recognized im this Seetion, in connec- 


‘tion with the lines of the public surveys; avd 


procided, thet the relinguishin yl ned gra hy this 


let shall AL Le Leelee slertere with (iy prejudice 


* ny hoa fide clrims of others. whlher asserted “ie 


— rsely peed i rights derived fron Speen, Vewrieco ur 


the hire of th United Stat Ss. Or preclude ‘t judicial 


evdnenalion ened ad justin yl the i of 
The Aet of TS66 referred to. renas gs follows: 


' [i if eyelet hy thie Se prette uel | Louse at Lepre- 


* sentatives oa (OMYLESS (SS whled, that all the right 


‘ane title of the i nited States to the lane situ- 


"ated within the corporate limits of the City of 


* San Francisco. in the State of California, con- 


‘firmed to the City of San Franetsco Dy the cle- 


‘eroe of the Crreauit Court of the United States 


‘for the northern distriet of (‘nliforntia, entered 


‘on the cighteenth dav of May, one thousand 


‘eight hundred and sixty-five. be. and the same 


‘are hereby relinquished and granted to the said 


‘(City of San Franeiseo and its suecessors, and the 
‘claim of said city to said Jand is hereby con- 


* firmed, subject, however, to the reservations and 


‘exceptions designated im said deeree, and upon 


all 


‘the following trusts. namely, that all said) land, 
‘not heretofore granted to said eityv, shall be dis- 


posed of and conveyed by said city to parties in 


‘the bona fide actual POSSESSION thereof, ly theim- 


selves or tenants, on the passage of this Act, in 


* such quantities, and upon such terms and eondi- 


(6 ) 


“ tions as the Legislature of the State of California 
* may prescribe, except such parcels thereof as 
“may be reserved and set apart by ordinance of 
: said city for public USCS: provided, however, thet 
the relinguishment and grant by this Act shall not 
‘i interfere with or prepudice TT ralid ad rerse right or 
 ohaiim. if such evist. to said land or any part thereof, 
whether derived from Span, Meaico or the (wited 
” States. or preclude (/ pudicral eranination ane ad. 


yustinent th peor. 


The first named Act is relied upon as a grant of 
that which was within the original corporate limits 
of the city, and the last named as a grant of that 
which was within the four square leagues men- 
tioned in the deeree referred to, and not already 
covered by the grant contained in the Act of 1864. 
By the express language of both Acts, the grant is 
limited to “a//the right and title of the United States,” 
and by the express language of each proviso, the 
hovwa fide clans of others, whether under Spain, Mexico, 
or the ljnited States. are not to he prejudiced, wor their 
right to judicial exramination and adjustment thereof 
precluded, Congressional intent could hardly be 
better expressed. nor private rights hardly better 
protected by Congressional Act. Can the political 
or exccutive department of the government defeat 
this intent.or withdraw this protection? Manifestly 
not. 

An orderly consideration of the “questions in- 


volved’ in this ease would seem. therefore. to re- 


(7) 


quire that a Court called upon to try the ease at 
mist should make “judicial examination and in- 
quiry as to whether or not the lands for the 
recovery of which this action is) brought were 
lands embraced within the so eatled vrant to the 
Pueblo of San Francisco. as the same was found to 
have existed, and as the same was confirmed, in 
and by the decree of confirmation of such grant, 
and if not. whether or not they were lands in 
which the United States had any “right or tithe” 
at the date of the patent, or of either of 
the Acts of Congress before referred to: and if 
both these are found in the neeative. then an 
“adjustment of the riehts of defendant requires 
that the Court should inquire whether or net he 
had tith: under cither Spain. Mexico. or the United 
States, 

The calulity of the peetomt its stich. dias mot becn 
Lmpeached, and there is no desire to impeaeh it, 
There is no question Hut thet if is perfoethy Vithiel. 
and has all the eflect of a valid: patent. as to all the 
lands included in the deseription therein given, 
which Were meludect i) the CONCUSSION of thie: 
Vexiean Government, or mm the deeree of confir- 
barton, AS Was said Ly) \lr. Justices lM PEILD. speak- 
ing for this Court. in) /reard vs. bedery. (3 Wail, 
at pace 41): 

“As a deed, its operation is that of a quit claim, 


or rather Ol a CONVE Valice of such interest ‘Ls the 
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United States possessed in the land, and it takes 
effect by relation af the time when the proceedings 
Were instituted by the filing of the petition before the 
Board of Land Commissioners. In the second 
place, the patent is a record of the action of the 
Government upon the title of the claimant as if 


evisted upon the aequisition of the country, 


As and how it existed upon the aequisition of 
the country was determined in and by the decree 
of confirmation, a copy of which is given in full in 


the transeript of record herein, at folios 25 and 26. 


* The patent could only issue on this final decree 
of confirmation of the Spanish or Mexican grant, 
and was, in effect, but the execution of that decree.” 


United States vs. Minor, 114 U. S., 242. 


“When a deeree gives the boundaries of the 
tract to which the claim is confirmed with pre- 
cision, and has become final by stipulation of the 
United States, and the withdrawal of their appeal 
therefrom, it is conclusive, not only on the ques- 
tion of title, but also as to the boundaries which if 
specifies. 0S. vs. Halleck, 1 Wall; 439; U.S. vs. 
Billing, 2 Wall, 244; /Tiqueras vs. (. 8.. 5 Wall, 
827, and the Act of Congress of July 1, 1864. (13 
Stat. U.S. 554, See. 7), requires the surveyor gen- 
eral, in making surveys of private land claims con- 
firmed, to follow the decree of confirmation as 
closely as practicable, whenever such decree desig- 
nates the specifie boundaries of the claim.” 
United States vs. Hancock, 133 U.S., 196. 


tJ 
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If. therefore. a ministerial officer, is executing a 
decree of confirmation which fixes specific bounda- 
ries, his act may be and is perfeetly valid, in so 
far as he ineludes within his survey the tract 
bounded and deseribed in and by the deeree, but 
it can not operate to convey lands cnibraced within 
his survey but not embraced within the speeifie 
boundaries established hy the deeree, ane especl- 
ally so if the party executing the conveyance has 
no title to said) lands, 

[In this case a good deal has been said about the 
necessity of fixing and establishing the specific 
boundaries named in the deeree by aetual survey 
cot the eround, for the PUPpPose of ascertaiming 
quantity. and establishing the one remaining boun- 
darv which was undetermined by the decree. 

[n the case of Railroad Company Vs. Schurmeir, 
(7 Wall, 262), the question was whether the shore 
line of the Mississippi river was the boundary of 
the grant, or the meander line which the surveyors 
had run along the river, and which was given in 
the patent. The State Court held © that the river, 
in this case, and not the meander line, is the west 
boundary of the lot.” and in’ that conclusion this 
Court entirely coneurred. (See p. 286.) 

So in -/ones vs. Martin, (13 Sawyer, 317). Mr. 
Justice Ross, speaking for the Court, savs: 

* The meander line down the coast was neces- 
sarv for the purpose of ascertaining the quantity 
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li follows from the reasoning of thus CuwuSe, that 
Lliere was Lt Tact t Uiscrepaney between the 
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frantoand patent. So itis claimed here that the 
line of ordinary tigh water inark of the bay of 
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vent its being impeached as to sueli part. in’ whiat- 
ever tribunal it may come, 

This patent upon its face shows that it was 
made in exeeution of the decree of confirmation 
recited therein, The jurisdietion and duty of the 
officers was to make it in conformity with that 
decree. There was nothing in the Aet of Con- 
gress to authorize a departure from the terms of 
thasat Hecree, Whenever the Teris sunicl houneiaries 


viven in the deerce were specific, On the contary, 


the Acts of TS64 and of 1S66. 1f themselves treat- 
ted as erants, specifically limited the grant as the 
sume was limited in the deeree: and seetion 7 of 
the Act of TS64, (15 Stat. 535), in express terms 
required the surveyor “fo follow the deeree of con- 


be 


* . j . 
Mrtdlion as Close li, (Is prachweable, whew rep soneh 


* decree di sept s the Sim cific houndarvies of theelarn, 

This decree specifically declares that the land. of 
Which confirmation is made, (and itis so shown 
upon the face of the patent, reeord, f. 25), 1s loea- 
ted above OP Heary high-water puerh, {zis the Sitlhic 
ie existed ut the hatte of the CONG UEStT of thre COULLUPY 
* namely, the seventh of July, A. Do. iS846).° and 
that being so situate. the eastern boundary was the 
Bay of San Francisco, A plat of the survey was 
annexed to the paatone, and made past thereos, if, 
25). That plat. so forming a part of the patent, 
shows upon its face, that along the eastern bound- 


ary of the peninsula, there was included within 
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the SUPVeEY, and attempted to be conveyed by the 
patent, certain lands marked upon the plat. itself 
as below the water line, and among them certain 
lands lying within ship's channel ino a navigable 
arm of the bay. It was claimed that the lot in 
controversy here was of this elass. Oral testi- 
mony was offered, and it is now insisted that it 
Was properly admitted. to show just where this lot 
was located, and thus show whether it wes shown 
by thy puttent to be of this elass or not. Berne “”) 
shown by the patent to be of this Class, further 
evidence Was introduced to show not only that it 
Is now. but that it always was. below ordinary high- 
weler mark. There was. and is no pretence 
that the waters of the bay have eneroached upon 
the land sinee TS46-—though the converse of that 
proposition is trae in regard to several important 
places alone thre eastern shore of thasat peenrinestelea 
and to an extent. if the rale now insisted upon by 
the plaintiff in error is to be adhered to. whieh 
natkes this patent put in future and mo distant 
peril, th qr at commercial heart on, and more than 
One Tourth of all the press nt tacahh property in the 


(uty of San Francisco. 


It thus appearing upon the face of the patent 
that the ofhcers preparing and executing the same 
had exceeded the jurisdiction conferred upon then 
by the Jaws under which they were acting, and 


Which alone conferred Upol them jurisdiction tout, 
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the patent to the extent of such excess of jurisdic- 
tion, was subject to attack, in any Court into which 
it might come. It has been so held by this Court 
in numerous instances. to a few of the latest of 
which we refer. 


Smelting Company VS. Kemp. (104 U.S. 656), 
was an action like this in eyeetment. It was 
brought for the reeovery of a mining claim, and 
Init the plaintiff relied upon a patent from the 
government of the United States, and it was con- 
ceded that the land was imeluded within the calls 
of the patent. There was no question whatever 
of the title of the Government to the land at the 
date of the patent. Tt was a case where the entire 
proceedings, from the incipiency of the claim, to 
the issue of patent, including the determina- 
tion of the validity of the claim, and of its boun- 
daries, was committed to the Land Department of 
the Government. The patent was not attacked on 
the ground of want of jurisdiction of the subject 
matter, on the part of the executive officers of the 
Government, but solely on the ground of alleged 
irregularity in the proceedings antecedent to the 
issue of the patent. Mr. Justice Fietp delivered 
the opinion of the Court, sustaining the patent, 
Mr. Justice MitLer and Mr. Justice Harnan dis- 
senting. The patent was sustained on the ground 
that the officers of the Land Department were the 


proper persons, and constituted the proper tribunal 
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to determine who may acquire the lands involved 
in that case, and the terms of the acquisition; that 
in so determining they exereised judicial functions, 
an matters whereof they had puresdiction, and their 
determination could not be collaterally attacked, 
But the learned and able Justice coneedes that 
there are limitations to the coneclusiveness of pre- 
sumptions attending a patent for lands, and at 


page Gl and following, says: 


* Of course, When we speak of the conclusive 
* presumptions attending patent for lands, we 
“assume that it was issued im a case where the 
* department had jurisdiction to act and execute 
“it; that is to sav, in a ease where the lands be- 


‘longed to the United States, and provision liad 


been ride by law for thei sale. If they werer 


Mere public prop rly, or braved previously rool dis- 
* posed of, or if Congress bad made no provision 
wiz for their sitle, or hisecl reserved them, the depart- 


” nicl mould hares wo) pevisdiction ly fraust , them. 


and its TAL mipted C'Oapede een? of therm mould hy i ite- 


; operative and vod, no matter with what scoming 


o 
- 


regularity the forms of law may have been ob- 
“served. The action of the department would in 
“that event be like that of any other special 
* tribunal not having jurisdiction of a case which 
he had assumed to decide. Matters of this kind 
disclosing a want of jurisdiction, may be consid- 


“ered by a Court of Law. Jn such case the objection 
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to the patent reaches heyond the action of the LL mal 
trifacnadl, and (00S fy) thi, epish pee or Lu subject UPON 


f 


> - . 
whieh if wats CON pie fi pil hey Oe 


And the learned .Justiee adds: °° These views 

. . : ’ . . t |, - ° | ’ } ba 

are not new inthis Court: they have been, eithet 
im oexpress terms or im substance, affirmed in re- 
peated iMStaAneces, He then refers Ta) and dis- 
»_.f7," — 

ClISSes rit SOT I. neth, the Case «| Prolh, ‘ Lesse vB, 
Wedded, veported in Uth Cranch. and in the course 
of the diseussion. quotes the following language of 
Mir. Chief JJustiee Miarsiace. inp deliverine the 
opinion of the Court: ° There are cases in which the 

CUrant is OSOLUTCHA Vor: as where the State has no 
/, simel Ty (dretpled. } where in thes ;' had vo 

Pei heared } STE fie fretael, Lin such ClLSeCsS, the 

validity of the grant is meeessarily exmminable 

| ee | — 

ACL iw. Porth These witeriatives, rernderire the 
oral void, 1 ‘ Charmed, LpPpear iit this cise: sO 
cut is Pehatles (} Lt ibbbed me LOW Orcadlinary threen 

i ial er cae, Sr eee 
Water Thilaw, PUL «df Lis, Tore tater on, Ih Tlie 
sune Conmeetion, the learned sPustiee mext quotes 
+ | . j 1} . ‘ 1 ; ‘ bos | : 4 j) *,> 
The POHOWINS Latetiiwe, Troms the case of /allerson 


vs. Jhiwn, veported in Lith Wheaton: 


We TEReUN , Uehe relore, ‘tsstUilite: abs the settied doe- 
trine of this Court. that if a pettent ts absolutely 
void upon its face, or the issuing thereof is with- 
out authority, or was prohibited by statute, or the 


Nile had hig? fate : j onal hip mipeached eollat rally 7) 


al (Court or Law. ay, ‘tai aol ol eye alia vl. hiv hae fea 
eral othe r objections aul TE fi cls comepleai f of, wiust 
he put wT OOTT aT ee qulag Condd gst of pl cling ‘via 


direct proceeding fis avout thee pul wef 


And immediately following this quotatron, Ve 


Justice Frenp adds: 


sg The doctrine deehiared in thheese Cases cs TO thie 
presumptions attending oa pocatecnat lists teeny inate 
formals followed Hy thas  CCepnent Lhe eee phen ; 
mentioned have alse been regarded a qenud. although 
fro thy regis itl barra tase rpsech. seotepe: Of Dpectea pepsey 
requir ( Spleiat ton tey tippderstaneed folly theeae con 
port lf the ontent. neeording to the doetrime. by 


.* : P 
atysolutels Vojia (pti jt. Praete of ppeele tye collaterally sae 


peadched ‘7 ‘f Coat (,/ Loa . ~ | legtey hiep\ye \¢-) 
that the reeitals of a patent Wali oi isdal its sepeapal 
Ing clause. as, for rpatrenpee: thisat thre draped whereby at 
purports ? j COD, \ é | ames y 4+C7 Pepiti site ()/ 
pede St wip tpeilel - f'i see “Tear j tt pape fj bhi peetaud 
, Svs ~ Prig 9) ’ cs Priagues rad aywed* \ G45 1eecadl sid 

A] pret ayy I ’ Biase | t 1 rr? = ~ Thiecibit > bie fi 
“Wa ae fed , PHATE TT ree VO} I) t Tope 11 i> 
reig *)? +} ‘ ’ ,? ’ ’ ae. = mig’? '¢ ; ; iiitl The f 
i / Leste j ! ‘J ré ais fi 

y Se ’ 1? r"? ry] ~! ; ! | ‘ yf af 
{ . a8. ’ ') “iT 7 Pre “i? = ’ on ae j 4 
=! ; ', v' <j if ’ ~~ ry ~s rt)? rieil {j if 
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executed by officers who are not intrusted by law 
with the power to issue grants of portions of the 


pubhie domain. 


“So also. according to the doetrine in the cases 
cited, if the patent be issued without authority, ¢/ 


ian hy collaterally impeached ay if ('ourt ot Law.’ 


And again, commencing near the foot of page 


646. the same learned Justice says: 


* On the other hand, a patent may be collaterally 
Hnpeached in vey action, and its Operation as a 
convevanee defeated, I) showing that the depart- 
inent had no jurisdiction to dispose of the lands; 
that is, that the law did net provide for selling 
them. or that they lad been reserved from sale, 
or dedicated to spochul Purposes, or herald heen 
pire rrously frausterred lo others, In establishing 
any of these particulars, the judgment of the de- 
partment upon matters properly before it is not 
assailed, nor is the regularity of its proceedings 
called ito question: hut its authority fo aet at all is 


denied. anid shown eres ly hare ervisted 


These conditions, constituting the exceptions to 
which the Court has thus referred, are exactly the 
conditions appearing inthis case. °° Whew read by 
the hight of caesting how” (the Acts of (Congress re- 
ferred to, and the decree of confirmation recited 


in the patent), if is seen from the faee of the 
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patent, that an attempt is made to convey land 
Ilving below “ordinary high-water mark,” and 
therefore, not ineluded ino the erat ; “that the 
patent is for an unauthorized amount: and that 
it included land “in which the Governient bad 
no tithe in the thing granted.” and comsequently, 
that as fo such land. the authority fo issue the poate ni 


were) ecisted. 


In Wasght Ve. Roscherry (121 ig =.. 153), the 
opinion was again delivered by the same cminent 
jurist, Mr. Justice Frenp. and im it he reiterates 
the doctrine of Swelting Company vs. Nemp. im ve- 
gard to the efrewmstances under which a patent 
may be jinpesehed. ino a Court of Law, citing the 
sume and other authorities. and Making mitch the 
same quotations therefrom. There. as here, the 
action was in ejeetment. The lands in controversy 
were claimed to he —Watlity) and overtlowed lana, 
and the plamtiffs claimed under tith: derived from 
the State of California: the defendants were in 
possession, chaning tithe under patents derived 
from the United States. The lands had never been 
listed to the State. Judgment below went for the 
defendants, suid the Case was brought here. as in 
this case, upon writ of error. The opinion is one 
of vreat leneth and erudition Low lone to be 
quoted at length here, but ineluded the quotations 
already made. The Court held that the Swamp 


and Overtlowed Land Aet of September 28th, 
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IS50. was a grent oy presenti, and vested the title 
to lands actually swamp and overtlowed im the 
several States where sittiate, at the date of the 
passage of thn Net: threat the newleet or farhure of 
tii Alle CODEC at thie (rovernment, pon 
Whom the duty devolved. to make the proper des- 
lgnation and identification thereof as) swamp and 
Overtlowed. could bat Operate TO defeat the 
grantees of the State: t hist Ol Tile neglect or Yadl- 
ire Of the Seere Car's of the Intertror to make sueh 
PeSPURALION it Was ComMpelent for the Criantees of 
the State to identify the lands in any other appro- 
priate mode. to prevent their rights from being 
defeated: (Hal lhe ASSM af pul ts 2D) (Pe l‘nited 
States for those lands to detendants or their 
Grantors Asher Che PC -0 1 fil '] JAN'S, TPOR 
CLALINS VITAL MOSCYHENT Ae SWAMY lappif 


Uw STAC, tS HOt CONeTUSITe Al (AnH as 


; 
AGA SE PArthesS CLAIMING Kids “en grant, and 
MN AN ACTION JO THEIL POSSESS! PPTECHOCO LS A- 
, j j Ss / Br i / 4 j ar . . , f fj } i> ’ 
li VN 0/ Jif ('/ ida@ & S44tisle if ‘ff qt Hl ‘tt (4 lls 


Were y? / “ef 7 (/ (11 }) (/ wit One y Weer sf thy Hate 
Ol the SHA Mt) land Yraunl, ana Ors dl to Dave 
hf Cr SUCH lv / MhLs O] SHOUSCUMCHE ¢ hi hnawets 


. . ai , a , . , 
pnider Other laws Are Stbhordinate thereto 


After reviewily the case and the earher autho 
rities at great lometh. Mar. Justice rep. speaking 


hoy thie (*, ah al jyett tld “LVS 


i a 


‘In this case the defendants trace tithe by pat- 
ents of the United States purporting to be issued 
to settlers under the pre-criptions laws, an IS66, 
ISG7, }SOS and ]S7I. hyped declaratory Statements 
made in) }S64. three Vears after thie pure tices from 
the State ty the erantors of the pelcennatadl nnd two 
vears after a map segregating these lands had 
been made by the surreyor of the county, pursuant 
to the law of the State. and deposited in the Sus 
vevor Generals offie: These patents were evi 
dence that whatever title the l’nitced States then 
hela passed to the patentecs wand as against a mere 
anulruder Without claim of tithe from a PecePeerracpueat 
source, Were conclusive that the lands were of tr 
Character which Dy thie purterits thi \ Were repre 
sented to be. . ’ 7 ’ Tt ois the luty © 
the Lond PDespocurt ment, of which the Sceretury os 


thie breesed. to chetermpiny Why thre bearicd toratediterd to a 


settier rs of the class stibaye Ct te settherment under 
t hae peer peor lees. caricd fis JU tert um To) CPIS 
fenced Is POL Cppeds TO COwmtestalLlor LTP ab cietaor at bas 
by oaomere intruder without tith Lyut ty 

wen aS F OPpli f20N WHEVE a party selher 
plaintiff or acfendant. asserts title to premises 1 


CONTV OCTET S41 [a Wea PAVAMURI OUT LE yr TY a COM 


j - 
rOVARCC JVOW! A COMMON SCUTTLE Phe doeteire thet 
cull presumptions are to te midulwed mn Strpopoct as 
prrcpcreresch EPPS LEP whieh oa patent is issued. and 


\\ br perhy ix not open to eolhternl aebtach I anh action 
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of ejectment, as xo application, where it is shown 
that the land tn controversy had, before the tnitia- 
tion of the proceedings upon which the patent was 
wssucd, passed ‘rom the United States. The pre- 
vious transfer is a faet which may be established 


in an action at law as well as ina suit in equity.” 


In this case no dissent is announeed, and it con- 
cludes with a reversal of the judgment of the 


Courts below. 


The ease at bar does not seem to differ from 
Wright vs. Rosebery in any point material to the 
question of the right to inqnire into the validity of 
the patent in an aetion at law. so far as it affeets 
the lands in controversy, or, of what ought to be 
the result of such tnguiry. Inthis case, it is true, 
that the subjeet matter -the material thing-—of 
Which the Land Department had power and autho- 
rity to vive patent. was the land embraced in what 
Is comminon ly, though scaree ly correctly, called a 
Mexican grant. If that grant had been of a fixed 
quantity. within undefined boundaries containing : 
larger quantity. it may be conceded that whatever 
rights the State of California ever acquired within 
those larger exterior boundaries, either under the 
law adinitting her into the Union, September %th, 
1850, or under the swamp Land Act of September 
28th, 1850, she took in subordination to the 


Mexican grant, and to the final settlement of the 


@. 2 


boundaries thereof. But it was not such a grant. 
It was a grant of fixed quantity, and within boun- 
daries that were absolutey fixed on three sides 
thereof. The only boundary not so fixed is one 
which does not affeet the lands in controversy, no 
mnatter Where it may be finally located. Under the 
law of the erant itself-—the laws of the Mexican 
Government—no grant was or could be made of 
lands Iving below ordinary high-water mark, as we 
shall hereafter show. In this respeet. this and all 
Pueblo vrants Were unlike Whit Is properly termed 
“Private Land Grants.” which were the speeial 
ohjcet of the protection vuarantecd by the Treaty 
of Guadaloupe Tlidalgo. So that. outside of the line 
of ordinary high-water mark, the State would take 
tn presente, and not in subordination to //7s vrant, 
or the final location of the northern. castern or 
Western houndsarics thereof, by the laws of 
Mexico. these boundaries were fixed before the 
conquest. The lands below ordinary high-water 
mark remiuned and Were. at the date of the COn- 
quest, the property of the nation. and at the eon- 
quest they beeame co vestants the property of the 
conquering nation, uncharged with any trust in 
favor of the grantees of the former government, 
and held in no sort of subordination to the settle- 
ment of elains in their favor. Thus the title 
stood on the {th of September, 1550. when Caht- 


fornia was. by an <Aet of Coneress ereated a 
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Sovereign State, and admitted into the Union. By 
that act, and at that moment, all that constituted 


sea shore, passed to and beeame vested in the State. 


On the other hand, if it) be preferred to call 
these lands “swamp and overtlowed™ (as in one 
sense the records in the proceedings had in the 
Land Department show that a portion of them 
were), they were so by reason of the faet that they 
were below the line of “ ordinary high-water 
mark,” and as “swamp and overflowed ” land they 
passed to the State from the United States, ** be- 
fore the initiation of the proceedings upon which 
this patent was issued,” under which the plaintiff 
In error now cams, and the ease comes squarely 
within the rule of Wright vs. Roseberry. The 
plaintiif in error cannot rely upon the grant by 
the government of Mexico, as the initiation of the 
procecdings upon which the patent was issued, for 
the laws of Mexico never authorized such a elaim. 
the decree of confirmation, given upon the face of 
the patent. so advised all who might seek title 
under the State. That deeree shows upon its face 
that the proceedings which culminated in’ the 
Issue Of this patent. were not instituted until July 
2nd, 1892. more than two anda half years after 
the lands had passed to the State, under which- 
ever law they may be held to have passed. The 
decree of confirmation was not entered until May 


IS. 1864, nearly fifteen years after the lands had 


pap 
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passed to the State, and when made, it assured the 
State of its title to all the lands below * ordinary 
high-water mark,” by adjudging and determining 
that the grant was only of lands * above ordinary 
high-water mark.” ‘The government itself with- 
drew its appeal from that decree, and allowed it 
to become final, February first, 1867, as also 
appears upon the face of the patent: thus again 
whirming the title of the State. More than seven- 
teen years then elapsed before patent issued, dur- 
ing most of which time the proceedings seem to 
to have been allowed to lie dormant, and during 
all of which time, the history and the legislation 
of the country, municipal, state and national, all 
show that the municipal claimant, the state and 


7 


the general government, all treated “ ordinary 
high-water mark” as the boundary between the 
holdings of the municipality and the state respect- 
ively. The record shows that in conformity with 
this decree, a survey and plat of the grant was 
made and filed August 15, 1868, approved by the 
surveyor-general as required by law, and after the 
proper notice had been given, forwarded to the 
general land office. From that time forward, the 
City and State acted upon the faith of that survey 
and that plat, as establishing the line of ordinary 
high-water mark and the boundary line between 
their respective holdings. — It was not until more 


than seven years afterwards that the State parted 
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with her tithe to the demanded Premises, lhe 
city never aid make any conveyance of them, or 
assert anv claim to them, so far as shown by the 


record. ‘The plaintiff in error argues his ease as if 


he was oa claimant under the eitv. but the only 
evidence of such oa claim is found at folio 15, 
Where he introduces a judgment roll, in the case 
of Thomas Anight vs. The City and County of San 
Francisco, wherein judgment was rendered Novem- 
her 6. TS68. (three months after the approval of 
this plat.) quicting title of plaintil to the premises. 
This proves nothing, except that the city neither 
had or claimed title sufficient to dercat a mere 
naked intruder. Vf his judgment had ran against 
the State. it might have counted for something: 
but a judgment quieting tithe against one who 
mikes no ela, is haradly sullicient to defeat a 
valid tith: traced directly from the paramount 
source of all titles, 

The tithe now chained I these defendants im 
error, taving ” paissed from the United States. be- 
fore the initiation of the proceedings upon which 
the patent was issued, we submit. on authority of 
Wright Vs. Roseberry. thasat the doctrine t hoaat thre 
peated IX hot Open lo Collateral attack oan 
aetion of ey etiment. bias ie application here, 

uit Wasyht Vs. Roscherry docs Hot stand alone. 
aT the late Case of frwrin VS. Na braneisco Se inys 


fiw (10 Supreme Ct Rep. lOGb): Wright vs, 


O4 


o-@ 


Pusch rey was affirmed inoadl its parts. and ot wees 
again held that seetion one of the Net of Septem. 
her 2S, ]s00. was a rine ‘1 pes fe, cemel Chiat. an 
ejectinent suit for lands in California, peicernatadl anaaes 
Introduce a prrtent frome the State as evidemec Chiat 
the lands are swamp lands although they have net 
been patented or listed to the State by the Crited 
States. 

The still later ease of Zahhs vs. Wilhot. et als 
(1] Supreme Ct.. Rep. 279). 1s also a swamp land 
case. The plaintiff in’ the Court below. ane in 
error here, asserts tithe to the Preiises tirnchent preaternal 
of the United States. isstied to lin in dtie form on 
October TS, 187%, pom a Lomest cre entry mands 
by himoin May, 1875. and commuted to eash cntys 
in November followimge. The ortenial deferens 
helow, one Jos phi Kile. who afterwards died and 
in his place his executors Wilhoit: and Thotmposon 
were substituted, claimed the premises tunmder a 
patent of the State of Califormia, beariige date the 
oth day of August. TS60. conveying the premises 
to him as swamp and overflowed lands. as a part 
of the land eranted under the aet of (lonvress of 
September 2a Sat). The question pores riled Wai 
the validity of the tithe under thi poccterenl of Call- 
Moray tit The Opinion Wits rendered D Mr. ebusties 
hieLp. speaking for the Court without dissent. sred 
the doctrine of Wireght Vs Roseberry, was fully up 


held in “all its pruerts edad eormeluds s(se fay ais Peebles 


cen ~ wal 


a 


h| 
it 
‘ 
" 
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to this branch of the discussion) with this lan- 


guage: “A strange thing it would be if the refu- 


sal of an officer of the government to discharge 
‘a ministerial duty could defeat a title eranted 
‘by an Act of Congress, and would enable him to 
‘transfer it to parties not within the contempla- 
‘tion of the Government.” The judgment of the 
Court below in favor of the defendants was 
affirmed, the patent from the United States being 
held to have been issued without Jurisdiction and 


therefore void. 

The next case from this Court, which seems to 
have been considered by the Court below, and 
which seems to have been the latest case called to 
the attention of that Court, is that of Doo/an vs- 
Curry (125 U.S. 618). The decision in that case 
sO completely covers the question involved here, 
of the right. in an action of ejyeetment, to Impeach 
the validity of a patent granted by the Govern- 
ment of the United States, to the extent that the 
same may include lands of which the executive 
officer had no power to make a grant, that, at the 
risk of extending this brief beyond the ordinary 
limit. we quote the decision in full. The opinion 
was rendered by Mr. Justice Mitter, speaking for 
the Court. Mr. Chicf Justice Warre alone dissenting, 
and reads as follows: 

“Wilham B. Carr, the defendant in error, brought 
his action of ejectinent in the Cireuit Court of the 


> 
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United States for the Distriet of California, against 
James Doolan and James McCue, to recover pos- 
session of 520 acres of land, deseribed as “the east 
half of section 27, township 2. range | east of the 
Mount Diablo base and meridian, of the public 
land surveys of the United States of America, in 
the State of California,” and he has judgment for 
the land. No citzenship of either party is alleged, 
and this is urged asa ground of reversal in this 
Court, to which this ease has been brought by a 
writ of error. It, however, appears very clearly 
that the controversy turns upon the validity of 
the patent from the United States under which 
plaintiff claims title, and which was denied by the 
defendants. The Cireuit Court for the District of 
California, therefore, had jurisdiction of the case 
as one arising under the constitution and laws of 
the United States within the meaning of the act of 
March 8, 1875, (18 U.S. St. at large, 470.) 


“On the trial before the jury, the plaintiff intro- 
duced in evidence a patent from the United States 
to the Central Pacifie Railroad Company, for the 
land in question, among many other tracts, dated 
February 28, 1874. This patent purported to be 
issued under the Act of Congress, approved July 
1, 1862, as amended by the Act of July 2, 1864, 
to aid in the construction of a railroad and tele- 
graph line from the Missouri river to the Pacifie 
ecean, and to secure to the Government the use of 
the same for postal, military, and other purposes, 
and the Act of Mareh 8, 1865, and in accordance 
with the laws of the State of California, by which 
the Central Pacific Railroad Company and the West- 
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erm Pacific Railroad Company were consolidated. 
Although the introduction of this patent was 
objected to by the defendants, it appears upon its 
face to be valid, and it was therefore properly 
admitted as evidenee. The plaintiff also intro- 
duced a deed of conveyance from the Central Pacific 
Railroad Company to himself, and, after further evi- 
dence as to the use and occupation of the land, its 
value, and that the amount in controversy was over 
S10,000, rested. The defendants thereupon, in 
order to show that the patent to the railroad com- 
pany was issued without authority of law, and 
therefore void, offered evidence to show “ that on 
to-wit, April 10, A. D. 1859, the Mexican govern- 
ment eranted to Jose Noriega and Robert Liver- 
more a certain tract of land known by the name 
‘Las Pocitas. and whieh embraced all the land 
Within the following boundaries, viz.: Bounded on 
the north by the Lomas de las Cuevas, on the 
east by the Sierra de Buenos Avres, on the south 
by the dividing line of the establishment of San 
Jose, and on the west by the rancho of Don Jose 
Dolores Pacheco, containing in all two square 
leagues, provided that quantity be contained within 
the said boundaries; and, if less than that quan- 
tity be found to be contained therein, then that 
less quantity. and all of said deseribed tract of 
land. That the departmental assembly of the 
Mexican nation confirm said grant to said Noriega 
and Livermore on, to-wit: May 22, 1840. That on, 
to-wit: February 27, 1852. said Noriega and Liver- 
more petitioned the Board of Land Cominissioners 


appomted under the provisions of the Act of Con- 
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vress, approved Mareh 3, 1851. entitled ‘An Act 
to ascertain and settle the private land claims in 
the State of California, to have said grant eon- 
firmed: and on, to-wit: the 14th dav of February. 
A. DP. 1854. the said Board of Land Commissioners 
confirmed the same to said Noriega and Livermore. 
their heirs and assigns: and the decree of confirm- 
ation, so made to said Mexican grant. bv said 
Board of Land Commissioners, deseribed = the 
boundaries thereof to be: On the north by the 
Lomas de las Cuevas, on the east by the Sierra de 
Buenos Avres, on the south by the dividing line 
of the establishment of San Jose, and on the west 
hy the rancho of Don Jose Dolores Pacheco, pro- 
vided that within the same no greater quantity 
than two square leagues were found to be con- 
tained: and, if a less quantity should be found 
therein, then that less quantity was confirmed, and 
all of said deseribed tract of land. That the 
United States District Court for the Northern dis- 
trict of California, on appeal toit from said decree 
of the Board of Land Commissioners, duly con- 
firmed said Mexican grant on, to-wit: February 18, 
A. DPD. 1859. to the same extent. and hy the same 
description, and under the same conditions, as said 
Board of Land Commissioners had done: and the 
Supreme Court of the United States,at the December 
term. A. D. 1860. affirmed the said deeree of said 
United States Distriet Court.and every part thereof, 
That during the vear 1865. an official survey of 
the lands so confirmed to said Noriega and Liver- 
more was made by or under the directions of the 
Survevor-general of the United States for the 
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State of California, and whieh was duly approved 
by said Survevor-general in the vear A. D. 1566, 
and which survey included the half seetion of land 
deseribed in the complaint herein, That said sur- 
vey was set aside by the Secretary of the Interior 
in the vear A. D. 1868, and a new survey ordered 
to be made of said Mexican grant, within the 
boundaries set forth in said Jeerces, whieh should 
contain but two square leagues ef land, or there- 
abouts. That im Mareh, 1869, the United States 
Survevor-general for California eaused the said 
Mexican grant to be surveved and designated in 
accordance with the claims thereof, and within the 
boundaries set forth in said decrees of confirmation, 
the amount so segregated consisting of about two 
square leagues, in accordance with the said order of 
the Secretary of the Interior; and said survey was 
approved by said Surveyor General on, to wit: May 
11, ISTO: and the said survey was approved by 
the Commissioner of the General Land Office on, 
to wit: Mareh 1. 1871 :and said survey was finally 
approved by the Secretary of the Interior on, to- 
wit: June 6. 7871. and on said last named date 
the surplus (or sobraute) of the land embraced 
within the boundaries contained in said) grant and 
in said deerees became freed and discharged from 
the claims and reservation of said Mexican grant, 
and beeame public land of the United States, and 
a part of the public domain thereof. That the 
entire half section of land deseribed in the com- 
plaint herem is located and embraced within the 
boundaries stated and tract described in and eon- 
firmed by the sam deeree of the Board of Land 
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Commissioners of the United States District Court 
and of the Supreme Court of the United States; 
but it was not included within the tract so sur- 
veyed in March, 1869, and finally approved on June 
6, A. D. 1871, as aforesaid, as the final survey of 
said Mexican grant, and said half seetion of land 
described in the complaint herein was held and 
claimed as a part and parcel of said Mexican grant, 
and was reserved as such continually from the 
10th day of April, A. D. 1859, down to ‘the 6th 
day of June, A. D. 1871, and on said last-named 
day it became for the first time public land of the 
United States. That the line of the road of said 
Western Pacific Railroad Company of California 
was definitely fixed, under the provisions of said 
Act of Congress, on. to-wit, the 50th dav of 
January, 1865, under and within the intent and 
meaning of the provisions of the Act of Congress 
of July 1, 1862, entitled ‘An Act to aid in the con- 
struction of a railroad and telegraph line from the 
Missouri river to the Pacific ocean.’ and the Act 
amendatory thereof and supplemental thereto; and 
that on the 31st dav of January, 1865, the lands 
within the limits designated by said Acts of .Con- 
gress as being granted to said railroad company 
were withdrawn from pre-emption, private entry 
and sale under the provisions of said Acts, and 
that no part of the lands deseribed in the com- 
plaint has been taken or used for any depot, shop, 
switch, turn-out, or road-bed of said railroad or 
of said railroad company. That said railroad was 
completed prior to the year 1870. The plaintiff 
vbjected to the proof thus offered to be made by 
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defendants, and to other proof not material to the 
point now under consideration, on the ground 
that the United States patent cannot be collate- 
rally attacked in this action; that it ean be at- 
tacked by bill in’ equity only; that the said 
United States patent, and the recitals therein con- 
tained, are conclusive evidence in this action that 
the legal tithe of the lands therein Ceserthed was 
eranted and transferred ly the United States to 
the grantee mamed in said patent, and taken in con- 
nection with the deed from the ratiroad company to 
the plaimtiff, is conclusive evidence of the plaimtiff’s 
right to recover, The Court sustained the ohjee- 
tion, and refused to allow said) proof, or any part 
of it, to be made, to which the defendants ex- 
cepted. The Court then charged the jury that 
the patent title to this land to the Central Pacific 
Railroad Company is conclusive in this case. — It 
cannot be attacked ina collateral manner. Lf it 
can be attacked at all, it is only by a direct pro- 
eeeding for the purpose of vacating the patent: 
and, without farther remark upon this, one way 
or the other, it Way be sullicient to Suy that | 
charge you the law is that, so faras this case is 
concerned, the parte from the Government to the 
railroad company — the first patent  imtrodueed 
here-—is conelusive of the rights of | the par 
ties ti this case. To this charee the defend- 
ants excepted, and the case before us turns 
Lipon the correctness of the ruling of the Court on 
the proposition that in this action at law none of 
the evidence offered by the defendants could be 


received to impeach the validity of the patent, 
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and that such an issue as that attempted to be 
raised by the defendants could only be made by a 
suit in equity to set it aside. 


* There is no question as to the principle that 
Where the officers of the government have issued a 
patent in due form of law. whieh on its face is 
suflicient to CONVEY the title to the land deseribed 
In it, such patent is to be treated as valid in 
actions of law, as distinguished from suits in equity, 
subject, however. at all times to the HHQry whether 
sel officers had the hnvwepul authority lo make a cou 
Vey uece of the fitle. But if those oflicers acted with- 
out authority, if the land which they purported to 
CONEY had we?rer hee it within thi i} eoutrol, or had he hi 
withdrawn from that eoutrol at the tin they 
undertook to exerveise such authority, then theer 
aed was rovd—void for want of power in them 
to act on the subject matter of the patent 
not merely voidable: in which latter case, if the 
circumstances justified such a deeree, a direct pro- 
ceeding. with proper averments and evidence, 
would be required to establish that it was voidable, 
and should therefore be avoided. The distinetion 
is a manifest one, although the circumstances that 
enter into it are not always easily defined. — It is, 
nevertheless, a clear distinetion, established by 
law: and it has been often asserted in this Court 
that even a patent from the government of the 
United States, issued with all the forms of law, 
may he shown to be void by eXtrinsic evidence, if 
it be such evidence as by its nature is capable of 
showing a want of authority for iis issue. The 


decisions of this Court on this subject are 
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so full and decisive that a reference to a few of 
them is all that is necessary.  Do/h’s Lessee vs. 
Wenda/, ) (ranch... Si: New Orleans vs. a S.. 10 
Pet.. TD0: Wilcox Vs, Jackson. 13 Pet.. Qs); Stod- 
dard vs. Chambers, 2 |low.. 517: aston vs. Salis- 
bury, 21 thow., 428; Reichart vs. £elps, 6 Wall, 
160; Best vs. Polk, 18 Wall, 117; Rarlroad Co. 
vs. U.S, 92 U.S... 733: Newhall vs. Sanger, Lcl., 
TOL: Sherman vs. Buick, 95 UL S., 209; Smelting 
Co. Vs, hemp, 1lO4 UL S., 656: Stee/ vs, Smelting 
('o, 106 UL S., 447; 1 Sup. Ct. Rep., 589; Leaway 
Co. vs. Dunmeyer, 115 UL Ss. 642, 5 Sup. Ct. 
Rep., HOO: Reynolds Vs. Mininy Co., 116 U. 
S.. 689, 6 Supreme Court Rep. 601. The 
case of Polk's Lessee vs. Wendel, Is, perhaps, 
the earliest one in this Court where this subject 
received full consideration, That was an action 
of ejectiment in the Cireuit Court of the United 
States for the western district of Tennessee. On 
the trial the plaintiff, who was also the plaintiff in 
error, introduced and relied upon a patent from 
the State of North Carolina, of the date of April 
17, 1800, which includes the land in controversy. 
The defendant then offered in evidence a patent 
Issued ly the sme State, dated August 25, 7 M., 
Which also includes the land in dispute. The 
reading of this prior pritent Was objected to, but 
the objection being overruled, the patent was read 
in evidence. ‘Testimony was then offered to i. 
peach it; and it is upon this branch of the subjeet 
that the opinion of the Court, delivered by Chief 
Justice MArsuALL, is pertinent. After considering 
the many guards which the statute provide to se- 


cure the regularity of grants, and the incipient 
rights of individuals, as well as to protect the 
State from imposition, he expresses the view, in 
language the substance of which has been often 
since repeated, that, in general, a Court of Equity 
appears to be a tribunal better adapted to the 
object of examining into objections to a patent 
which affects its validity than a Court of Law. 
Ile then says: ‘In general, a Court of Equity is 
the more eligible tribunal for these questions; and 
they ought to be excluded from a court of law. 
But there are cases in which a grant is absolutely 
void; as where the State has no title to the thing 
granted, or where the officer had no authority fo issne 
the quran, Tn such CUSCS the validity of the grou 
ws necessarily examinable at law. In that case 
the court held that it could be shown, as a 
defense to the patent, that the entries on which 
it was granted were never made, and that the 
warrants were forgeries; in which case no right 
accrued under the Act of 1777, and, no purchase 
of the land having been made from the state, the 
grant was void by the express words of the law, 
and that in rejecting the testimony on this point 
the circuit court erred. The judgment was there- 
fore reversed, This case of Wilcox v. Jackson was 
an action of ejectment brought against Wilcox, the 
commanding officer at Fort Dearborn, to recover 
possession of land held by him in that character. 
This land was entered under a pre-emption claim 
by one Beaubean, who paid the purchase-money, 
and procured the registers receipt therefor. He 
afterwards suld and conveyed his interest to the 
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lessor of the plaintiff The question was whether 
the registers certificate, which seems to have been 
treated as suflicient evidence of title if it was valid, 
could be impeached by testimony that the land was 
not subject to cutry, Inthe opinion of the Supreme 
Court on this subject the language used in £7//roft 
Vv. Pevsol, 1 Pet. 540, is quoted with approval: 
Where a court has jurisdiction it has a right to 
decide CVery qttestion Which oecurs in the CiLLLSe | 
and. Whether its deetsion be correet or otherwise, 
its judgment, until reversed, is regarded as bind- 
ing im every other court. But, if it aet without 
authority, its judgments and orders are regarded 
vs mullities.  Phey are not voidable, but) simply 
void, The Court then proceeds: Now, to apply 
this. ven assumine that the decision of the 
register cunial receiver, in the absence ot frauds, 
would be conclusive as to the facts of the appli- 
cant then being in possession, and his cultivation 
during the preceding Vear, because these questions 
are directly submitted to them, vet. if they under- 
take to grant pre-cimptions im land in whieh the 
law declares that they shall mot be granted, then 
they are acting upon a subjycet matter clearly not 
Within them jurisdiction, as much so as if a court 
Whose jurisdiction was declared not to extend be- 
youd a given sui should attempt to take eogmi- 
gzaneo of aecase bevond that) sun, lin Shoddared 
V. Chambers, Which was an action of cyectinent, an 
attenipl Was niwle to show that the defendant's 
patent was void. This Court: said in that) case: 
The location of Coomtz was made in TSTS, and 


his survey im ISIS. At these dates there can be 
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no question that all land claimed under a Freneh 
or Spanish title. whieh claim had been filed with 
the recorder of land titles, as the plaintiff's claim 
had heen, were reserved from sale by the Acts of 
Congress above stated. This reservation was con- 
tinued up tothe 26th of May. 1829, when it ceased, 
until it was revived by the Act of 9th July, T8532. 
and was continued until the final confirmation of 
the plaintiff's title by the Act of 1836. The de- 
fendant’s patent was Issued the 16th of July. 1852. 
So that it appears that, when the defendant's claim 
was entered, surveved, and = patented, the land 
covered hy it. so far as the location interferes with 
the plaintiff's survey, was not a part of the pubhe 
land authorized to be sold. On the above facets 
the important question arises whether the defend- 
ant’s title is not void. T7hat this is a question aS 
well eraminable at law as in chauncery well jot de 
controverted, That the elder legal title must 
prevail in the action of ejectment is undoubted. 
But the inquiry here is whether the defendant 
has any title as against the plaintiff's. and there 
secs to be no diiheulty in answering the ques- 
tion that he has not. [lis location was made on 
lands not liable to be thus appropriated, but ex- 
pressly reserved; and this was the ease when his 
patent was issued. * * * No title can be held 
valid achich has heen aequired aqatust law. and such js 
the character of th de fendant stitl so taras it drenches 
Oi the plaintiffs. . 8 * a issuing of a patent 
is a ministerial act. which must be performed ae- 
cording to law. A patent is utterly void and 
inoperative which is issued for land that had been 
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previously patented to another individual. 

The patent of the defendant, having been 
for land reserved from such appropriation is void, 
nia Also the SUPVOY of (Coontz, so faras either COl- 
Hicts with the plamtiths title, These prinerples 
were recognized ino and governed the deerston of 
the Court ino Aieston vio Salishury. ln leeichert v. 
he/ps, Which was an actionof cyeetment, the plaimn- 
tu claimed under two patents, of the dates of 
SoS and S55, whieh the Court savs exhibit 
conclusive cvidence of tithe if the land had not 
Deel joie LOUST A ermiited, reserved, or appropriated, 
This was permitted to be proved by the patent of 
Giovernor St. Chair, dated February 12. 1799. duly 
revistered in lSO-, with ao survey mmde mre Tats, 
his was held to be conclusive evidence that the 
laid Was so reserved, amd defeated the pretCnts of 
PSos and bsoo. dn fest ve 2k the plait in 
“taprproul Ol tiis tithe tb an action of eyoe tment, }ro- 
lied oa prebbedad from the L nited States dated 
Marvel lo, PSde. whieh seemed in all respects to 
be regular, graiting the section of iad cb scribed 
to Jaibes Drow ih lee, Who Colveyeu LY Volk. 
Phice cheboibaual, ey St, Frcilbe oth PrOSseSSLONL, Hee PEL PLE di 
to defeat thi pReberel Fay SOW Chiat the damd in 
yal LiGghh Wal reserved tlhder thy LPCaLIcCs oO] 18293 
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Whatever to the vein, but were in) possession as 
naked trespassers, they could not, in defense of 
that possession, show this defeet in plaintiff's title ; 
but this Court (the Chicf Justices dissenting) held 
that this ruling was erroneous, and that. as in all 
other actions of ejyectinent, plaintiff Must recover 
on the streneth of his own title, and not on the 


weakness of defendants . 


With the principles so well established by 
these decisions, of the right in an action at law to 
prove by competent extrinsic evidence that a 
patent of the United States is void for want of 
power tb the officers to issue it, and the faets 
Which show that want of power, we come to the 
Cis oft Newh i// v5, Sony Ts which establishes the 
position that laud covered by a Mexican clam was 
not public laid within the meaning of the Act of 
(‘ouvgress making the grant to the railroad, but was 
reserved from the granting clause of those statutes. 
ln Leai/roud Co, vs. OF S., deeided at the same time 
with Newhel/ vs. Sunger, the opinions in both eases 
beime delivered by Mar. Justice Davis, the question 
of the right to show this Want of authority was 
also very fully discussed. That was a case in 
Which the railroad company had brought suit in 
equity to establish its tithe to traets of land lying 


hy had 


Within the Osage County, in) Kansas, whi 
bec certified to the eovernor of that State, as pcre 
of the grant made by Congress to aid in the con- 
struction of certaim railroads. This was done by 
the Supposca authority of thie Act ot \lareh a. IS62), 
(12 U.S. St. at Large, 772), granting every alter- 


nate section of land im the State of Kansas, desig- 
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nated by odd numbers, for 10) sections in width, 
on cach side of said road, and of each of its 
branches. It also contained the usual reservation 
that in ease it should appear, when the line or 
route of said railroad and branches was definitely 
fixed. that the United States had sold TUTAY of the 
land vranted, or that the right of pre-emption or 
homestead settlement had attached to the same. 
then the right was given to select other lands; and 
it provided that any and all lands therctofore re- 
served to the United States by the Acts of Congress, 
orin any other manner by competent authority, 
for the purpose of aiding im any object of internal 
improvement, or for any other purpose whatever, 
‘be, and the same are hereby, reserved to the 
United States from the operation of the Act. The 
route of the road in that case was located through 
lands which had belonged to the Osage Indians, 
and towhich their title was not extinguished until 
September 29 1865. This Court held that. not- 
withstanding the generality of the granting clause, 
it was not intended by that statute to grant any- 
thing but publie lands of the United States at the 
date of the grant, and that the reservation clause 
was sufficient to except these lands, then in the 
possession of the Indians, out of the grant, even 
if the general language could be censtrued to in- 
clude them. The Court says: ‘A special exception 
of this land was not necessary in these grants, be- 
cause the policy which dictated them confined 
them to land which Congress could rightfully be- 
stow, without disturbing existing relations and 


producing vexatious contlicts. The legislation 
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Which reserved it for any purpose excluded it 
frou disposal cis the public lancls are usually ilis- 
posed of ln the case of Newhall vs, Sanger, the 
object of the suit was to determine the ownership 
of a quarter Seetion of land in California. The 
patent under whieh the appellee claimed was 
issucd in ESTO, under the Act of TS62. eranting 
lands to railroad Companics for the purpose of con- 
structing a railroad to the Paeifie Ocean, 12 UL Ss. 
Stoat Large, 492. 0 One of the companies was the 
Western Pacific Railroad Company, to whieh was 
vranted every alternate seetion of publie land, 
designated by odd numbers, within 10 miles on 
each side of its road, rat sold, reserved, or other- 
WISe disposed of Ih the United States, and to 
Which a homestead or pro-cmption clam may not 
have attached at the time the line of the road was 
definitely fixed, The Act also declared, iis in 
other CASCS, threat it should hot defeat or Lnpaie any 
pre-ciiption homestead, swamp-land, or other law- 
ful claim. nor inedude any Government reservation 
or mineral lands. or the tiprovements of any bow 
fide scitler. “The appellant asserted tithe under a 
patcrl frou: the United States of later date. which 
recited that the land was within the exterior 
litnaits Of a VlGNtean raed called ‘Mogticlamos,’ sane 
that a patent had, by mistake, een issued to the 
company. tt was conceded that the land tn eon- 
troversy fell within the Timuits of the railroad erant 
as cilarged by the amendatory Act of TS64 (15 
Sto. SoS). the same Act now under consideration: 
‘and the question arises, sad the Court, ‘whether 


lands within the boundarics of an alleged Mexiean 
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or Spanish grant, whieh was then svh judice, are 
public within the meaning of the Aets of Congress 
under which the patent whereon the appellee's 
title rests was issued to the railroad company, 


It will be seen that this is the precise question 
presenved In the case under constderation, and the 
Court. referring to the preeeding ease of Jdai/roud 
Co. v. U. S., and reciting the facet that im thrat 
case they confined a grant of every alternate see- 
tion of “land” to such where to the complete 
title was absolutely vested in the United States: 
procecds: The Acts which govern this case are 
more explicit, and leave less room for construction, 
The words ‘pubhie lands are basuboit cncatly uscd in 
our legislation to deseribe such as are subjecet to 
sale or other disposal under eoneral laws. “Phiat 
they were so emploved in this instance is evident 
from the facet that to them alone could the order 
Withdrawing lands from pre-emption, private 
entry, and sale apply. The Court then goes on to 
show that the status of lands ineluded in a Spanish 
or Mexican claim pending before tribunals charged 
with the duty of ad jpudienting it Was such that the 
right of private property could not he impaired by 
a change of sovercignty, and that such lands were 
not included in the phrase * publie lands” of these 
specific railroad rants, and that until seb elatns 
were finally decided to be bivaliel, thie Were Deol 
restored to the Howdy of prillic laids subject tor be 
eranted.  ‘Phose Mexican elaims were often de- 
scribed, or attempted to be deseribed. by specific 
boundaries. They were often claims for a definite 


quantity of land within much larger out boundaries, 


a 
a a 


( 46 ) 


and they were frequently described by the name 
of a place or ranch. To the extent of the claim 
when the grant was for land with specific boun- 
daries, or known by a particular name, and to the 
extent of the quantity claimed within outboun- 
daries containing a greater area, they are excluded 
from the grant to the railroad company. Indeed, 
this exclusion did not depend upon the validity of 
the claim asserted, or its final establishment, but 
upon the fact that there existed a claim of a right 
under a grant by the Mexican Government, which 
was yet undetermined, and to which, therefore, 
the phrase ‘f public lands” could not attach, and 
which the statute did not include, although it 
might be found within the limits prescribed on 
each side of the road when located. 


“It is objected that the testimony offered in the 
present case, and rejected by the Court below, to 
prove the facts concerning the Mexican grant 
which would defeat the patent to the railroad 
company, is parol; and that, even conceding the 
right to assail the patent in an action at law founded 
on the title conveyed by it, this cannot be done by 
parol testimony. But, without deciding in this 
sase how far such testimony can be received in an 
action at law for that purpose, it is sufficient to say 
that the evidence rejected by the Court below in 
the present case is entirely documentary, and 
matter of record, being the written evidence of the 
grant by the Mexican Government, of its confir- 
mation by the Land Commissioner of California, 
of the affirmance of the award of that commission 
by the District Court of the United States, and by 
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this Court, and of the record of the two surveyors 
made by the surveyor of the United States, the 
latter confirmed by the Commissioners of the 
General Land Office, showing the location and 
confirmation of the Mexican Grant, and the dates 
at which all those transactions occurred. We do 
not doubt that this evidence was admissable for 
the purpose for which it was offered; and if any 
oral testimony were necessary to identify the land 
in controversy as coming within the Mexican 
grant, and the surveys of the land office, under the 
decisions of the Courts, we do not think it would 
he admissible, although it is not clear that anv 
such was necessary or was offered. 

“For the radical error of the Court in rejecting 
this evidence and in the instructions given to the 
jury on the same point, the judgment is reversed, 
and the case remanded to the Cireuit Court for a 
new trial.” 


We have found no case in this or any of the 
Federal Courts, either among those which have 
heen cited by counsel for plaintiff in error or else- 
where, where the question was involved, in whieh it 
has not been held as in United States vs. Minor 
(supra), “when a decree gives the houndaries of a 
* tract to which the claim is confirmed with precision, 
and has hecome final, i is conclusive not only 
“on the question of litle. hut also as to the houndaries 
‘which it specified” ; nor any in which it has not 
been held that if the executive officers of the 


(government. in preparing and issuing a patent, 
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have included within the deseription given in the 
survey copied into the patent, lands which did 
not at the time belong to the Government, or of 
which they had no jurisdiction to make a grant, 
the patent was ineffectual for the purpose of con- 
veying such lands, and the fact might be inquired 


into in an action of eyectment. 


Manning vs. San Sacinto Tin Co. (7 Sawyer, 
427) is not such acase. In that ease the grant 
had been finally confirmed, but the boundaries 
thereof had never been established by the Mexi- 
can Government, and were not specifically defined 
in the deerece of confirmation. | There was no pre- 
tense thatthe patent included any land which the 
executive officers had no power to grant, or that 
there was any violation of the terms of the de- 
cree of confirmation by way of departure from 
specific boundaries fixed by such deeree—for none 
such had been fixed. The same may also be said 
of Ballance vs. Forsyth (15 tlow. 18) cited) by 


counsel. 


In West vs. Cochran (17 ow. 405) the question 
was whether the plaintiff having received and ac- 
cepted a patent for lands granted to him by the 
former Governor of Upper Louisiana, could after- 
wards, and in that suit, claim Jand under said 
grant elsewhere than that described in his patent; 


in other words, whether he could abandon the 
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lands surveyed for him and granted by patent, and 
go further northand reeover land there whieh had 
never been surveyed in conformity to the eon- 
cession. The Court held, as we believe it has al- 
ways held in like cases, that the confirmation of 
the claim being * unlocated and vague, power was 
reserved to the *‘ United States to loeate the tract 
by survey’ ” and that the same having been located 
and patent issued and accepted, the patentee 
and his successor in interest were bound thereby, 
and had no title to the lands outside the deserip- 
tion given in that patent, upon which they could 
support an action of eyectment. The very citation 
Which the counsel have made from this decision 
shows upon its face that it was an unlocated claim 
which had thus been surveyed, and the boundaries 
thereof fixed, by the Executive officers of the 


Government after confirmation of the grant. 


The ease of Stanford vs. Taylor (18 llow. 412) 
also shows upon its face that the claim had no 
certain limits, and the confirmation carried along 
with it the condition that the land should be sur- 
veyed and segregated from the public domain and 
the lands of others; and held that in such a ease 


the survey was conclusive. 


Willott vs. Sanford (19 Tlow. 80) was a case 
where there were two conflicting confirmations of 


grant, each confirmation being made by Act of 
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Congress and founded on surveys previously made, 
which surveys were subsequently found to over- 
lap. The Court held that the elder confirmation 
(which was founded on the elder survey) must 
prevail, 

The quotation made by counsel for the plaintiff 
in error from Leard vs, Ledery, (5 Wall, 478), 
taken by itself, would scem to have some bearing 
on this case; but reading the whole ease, as the 
same is reported in the volume cited, it will be 
seen that it has no relation to, and furnishes no 
authority for the position taken by the counsel in 
this case. In that case the plaintiff below, (defend- 
ant in error) deraigned title under Bishop Alemany, 
who held under patent issued by the United States 
under a decree of confirmation of clan to about 
ninetecn acres of land at Mission San Jose. The elaim 
had been made under the laws of Spain and Mexico 
in relation to Mission lands, and actual possession, 
consceration and dedication to religious uses for 
more than half a ecntury before the conquest— 
confirmation of claim by the Commissioners, and 
by the Distriet Court, appeal by the Government 
dismissed and deeree made final, followed by 
patent. The defendant, (plaintiff in error), claimed 
under an alleged grant made by Pio Pico, Gover- 
nor of California, on the 20th of June 1S46— 
seventeen days days before the date of the con- 


quest. The grant recited on its face that the Gov- 


— 
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ernor had been authorized previously, by the 
Departmental Assembly, “to alienate the Missions, 
with the end of preventing their total ruin, and 
providing the government with the resourees 
Which it then immediately for its exigencies re- 
quired.” It was conceded that the claim had never 
been presented to the Land Commission, nor to any 
other department of the Government, for contir- 
mation, nor any claim founded upon it. And no 
record of the grant was ever found among the 
archives of the Mexican Government. Mr. Justice 
MieLD, speaking for the Court, after disposing of a 
technical point which had been made on the lang- 
uage used in the decree of confirmation, and sta- 
ting another which was based upon the ground 
that the claim of the Bishop was invalid beeause it 
did not rest upon, or was not sustained by, any 
direct grant or concession in writing, proeceded 


to dispose of the case as follows. 


“The petition sets forth two sources of title, one 
founded on the laws of Spain and Mexico, and 
the other on continued possession of the property 
for a period exceeding half a eentury. It avers 
that, at the time of the conquest and cession of 
California to the United States, the canon law of 
the Roman Catholic Church was in foree as the 
law of Mexico, as it had been previously of Spain 
when Mexico was a dependeney thereof, in all 
things relating to the acquisition, transmission, 
use and disposition of property, real and personal, 
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belonging to the chureh, or devoted to religious 
uses; that by the laws of Spainand Mexico, it was 
not necessary that a grant of land for eeclesiastiecal 
or church purposes should appear by deed or writ- 
ing, public or private, but that the right of the 
church to such property was always recognized as 
regulated by the canon law; that the premises in 
question, being chureh lands at the mission of San 
Jose, consisting of the church, churchyard, burial- 
vround, orchard and vinevard, with the necessary 
buildings and appurtenances, the whole embracing 
a little over nineteen acres of land, had for a long 
period been devoted to religious purposes and 
uses; that, by the canon law and the laws of 
Spain and Mexico, the tithe, control and adminis. 
tration of all ecclesiastical and chureh property 
was vested in the bishop and clergy of the diocese, 
who, for such purposes, were regarded as a body 
corporate; and that the Catholie Church, at the 
date of the conquest and eesston of California to 
the United States, had been in the actual and un- 
disturbed possession of the premises im question 


sinee the vear wile 


* These averments clearly present a case within 
the jurisdiction of the Board of Comunissioners, 
They show “a cham ly virtue of a right or title 
derived from the Spanish or Mexiean Goverment, 
Which is all that is required by the Act of TS, 
That Act doos not define the character of the rieht 
or tithe, or preseribe the kind of evidenes by which 
it shall be cstablished. It is sufficient that the 
right ov tithe is derived from the Spanish or Mexi- 


| . . . 4 
Coll Groverninent, ual IC oda VY oak SOlMC TMSTANCeS 


( a ) 


rest in the general law of the land, as is the ease 
usualy with the tithe of municipal bodies, under 
the Spanish and Mexican systems, to their common 
lands, 


“The Board having aequired jurisdiction, the 
validity of the claim = presented, and whether it 
was entitled to confirmation, were matters for it 
to determine, and its decision, however crroncous, 
‘cannot be cellaterally assailed on the ground that 
it was rendered upon insufficient evidenee. The 
rule which applies to the judgments of other in- 
ferior tribunals applies here——that when it) has 
once acquired jurisdiction, its subsequent procecd- 
Invs eannot be collaterally questioned for mere 
error or irregularity. 


* The errant of Pio Pico, bearing date on the 
20th of June, 1846. under which the defcndants 
below claimed tithe to the greater part of the 
premises In controversy, was rightly exeluded. 
With the offer of the grant the defendants acdimnit- 
ted that it had never been presented to the Board 
of Land Commissioners for confirmation. and hid 
hever heen confirmed, The (Court treated the 
grant as one in colonization, All steht grants, it 
is a matter of common knowledge with the profes- 
sion in California, were made subject to the ape 
proval of the Departmental Assembly. Until such 
approval they were not definitely valid: and no 
such approval was obtained of the grant im ques- 
tion previous to the 7th of July follow- 
ing. when the jurisdiction of the Mexican authori- 


ties Wits displaced, and the country passed under 


the Government of the United States, [t remained 
for the new Government succeeding to the obliga- 
tions of the former Government to complete what 
thus remained imperfect. By the Act of March 
dd. 1851, the Government has declared the con- 
ditions under which it will discharge ‘its political 
obligations to Mexican grantees. It has there re- 
quired all claims to lands to be presented within 
two years from its date, and declared in effect that 
if, upon such presentation, they are found by the 
tribunal created for their consideration, and by the 
Courts on appeal, to be valid, it will recognize and 
confirm them, and take such action as will result 
in rendering them perfect titles, But it has also 
declared in effect, by the same Act, that if the 
claims be not thus presented within the period 
designated, it will not recognize nor confirm them, 
nor take any action for their protection, but that 
the claims will be considered and treated as aban- 
doned. It is not necessary to express any opinion 
of the validity of this legislation in respect to per- 
fect titles acquired under the former Government. 
Such legislation is not subject to any constitution] 
objection so far as it applies to grants of an imper- 
fect character, which require further action of the 
political department to render them perfect. 


“The Cireuit Court, as already stated, treated 
the grant as one in colonization, This was the 
most favorable view of the defendants, for if the 
recitals that it was made upon a sale of Mission 
lands, and upon authority conferred by the Depart- 
mental Assembly, are to determine its character, 
it is without any eflicacy in passing the title. It 
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is simply a void instrument, and falls direetly 
within the decision of this Court in the United 
States vs. Workman, In that ease the powers of the 
Departmental Assembly in the alienation of lands 
were very fully and elaborately considered, and 
particularly its asserted power to authorize the 
Governor to sell the mission lands, and it was held 
that this body could not confer any power upon 
the Governor, and that its own power was restric- 
ted to what was conferred by the laws of coloniza- 
tion, which was simply to approve or disapprove 
of grants regularly made by the Governor under 


those laws. 


* This grant being laid out of the case, the only 
question for determination is, whether the defend- 
ants constitute third persons within the meaning 
of the fifteenth seetion of the Aet of Mareh Srd. 
1851. That section provides that the decrce of 
confirmation and patent shall be eonclusive bet- 
ween the United States and the claimants only, 
and shall not affeet the interests of third persons.” 
[And hore follows the matter quoted by plaintiff’s 
counsel, to wit:] The position of the defendants 
is, that as against them the patent is not evidence 
for any purpose; that as between them and the 
plaintiff the whole subject of title Is open precisely 
as though no procecdings for the confirmation had 
heen had, and no patent for the land had been 
issucd, Their position rests upon a misapprehen- 
sion of the character and effect of a patent issued 
upon a confirmation of a claim to land under the 


laws of Spain or Mexico. 
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“Tn the first place, the patent is a deed of the 
United States. Asa deed. its operation is that of 
a quit-claim, or rather of a convevance of such 
interest as the United States possessed in the land, 
and it takes effeet by relation at the time when 
proceedings were instituted by the filing of the 
petition before the Board of Land Commissioners. 


‘In the seeond place, the patent is a record of 
the action of the government upon the title of the 
claimant as it existed upon the acquisition of the 
country, Sueh acquisition did not affect the rights 
of the inhabitants to their property. They re- 
tained all such rights, and were entitled by the 
law of nations to protection in them to the same 
extent as under the former government. The 
treaty of cession also stipulated for such protection. 
The obligation, to which the United States thus 
succeeded, was of course political in its character, 
and to be discharged in such manner and on such 
terms as they might judge expedient. By the Act 
of Mareh 5rd, 1851, they have declared the man- 
ner and the terms on which they will discharge 
this obligation. They have there established a 
special tribunal, before which all claims to land 
are to be investigated; required evidence to be 
presented respecting the claims; appointed law 
officers to appear and contest them on behalf of 
the government; authorized appeals from the de- 
cisions of the tribunal, first to the Distriet and 
then tothe Supreme Court; and designated officers 
to survey and measure off the land when the vali- 
dity of the claim ts finally determined. When in- 
formed, by the action of its tribunals and officers, 
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that a claim asserted is valid and entitled to re- 
cognition, the government acts, and issues its 
patent to the claimant. This instrument is, there- 
fore, record evidence of the action of the govern- 
ment upon the title of the claimant. By it the 
government declares that the claim asserted was 
valid under the laws of Mexico; that it was en- 
titled to recognition and protection by the stipula- 
tions of the treaty, and might have been located 
under the former government, and is correctly 
located now, so as to embrace the premises as they 
are surveyed and deseribed. As against the govern- 
ment this record, so long as it remains unvaeated, 
is conclusive. And it isequally conclusive against 
parties claiming under the government bv title 
subsequent. It is in this effect of the patent as a 
record of the government that its security and 
protection chiefly lie. If parties asserting interests 
in lands acquired sinee the acquisition of the coun- 
try could deny and controvert this reeord, and 
compel the patentee, in every suit for his land, to 
establish the validity of his claim, his right to its 
confirmation, and the correetness of the action of 
the tribunals and officers of the United States im 
the location of the same, the patent would fail to 
be, as it was intended it should be, an instrument 
of quiet and Security to its possessor, The patentee 
would find his title reeognized in one suit and re- 
jected in another, and if his tithe were maintaimed, 
he would find his land loeated in as many different 
places as the varving prejudices, interests, or no- 
tions of justice, of witnesses and jurymen might 
suggest. Every fact upon which the decree and 
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patent rest would be open to contestation. The 
intruder, resting solely upon his possession, might 
insist that the original claim was invalid, or was 
not properly located, and, therefore, he could not 
be disturbed by the patentee. No construction 
which will lead to such results can be given to the 
fifteenth section. The term * third persons,” as 
there used, does not embrace all persons other than 
the United States and the claimants, but only those 
who hold superior titles, sueh as will enable them 
to resist successfully any action of the government 
in disposing of the property.” 


Reading the two quotations together, and im 
consecutive order, as they must be read to get a 
fair understanding of the point decided, and as 
they appear in the opinion, it will be seen at once 
that the language used and claimed by plaintiff's 
counsel as decisive here has no application what- 
ever toa case like the one at bar, and that there 
Is nothing inconsistent between that language and 
the later decisions rendered by the Court and 
written by the same distinguished Justiee, herein- 
before cited and discussed. In the case then under 
consideration, the defendant was a mere intruder 
without the shadow of « tithe, attempting to impeach 
the validity of oa patent issued ny the United 
States in confirmation of a title acquired and held 
under Spanish and Mexican law, and the real ques- 
tion was whether he was a “third person,” within - 


the meaning of the Act of 1851. Tf, in the epin- 
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ion, are found isolated sentences, which, upon be- 
ing severed from their context. can be distorted 
to apply to the case at bar, then we commend to 
the counsel who attempt the severance. and the 
application the language of Mr. Justice BaLpwin, 
and his quotations from Chief Justice Marsuat 
and Chief Justice Best. as found in //art vs. Dur- 
welt (15 Cal, 598), coneurred in by Mr. Justice 


Krecp. then Clief Justiee of California. as follows: 


* It is important to ascertain with precision of 
What deseription of adjudications this doctrine ts 
predicated, A decision is wot eren authovidy, except 
upon the point actually passed upon by the Court 
and direetly involved in the case. But even then. 
the mere PCUSOMIUG of the Court is not authority, The 
point decided by the Court, and whieh the reason- 
ing illustrates and explains, constitutes a judicial 
preeedent. — The books are full of cases in which 
learned Judges have earnestly depreeated the 
attempt to urge the mere diet or the argu- 
ments of Judges, as authoritative expositions of 
the law. Chief Justice Marsuane. in the case of 
Coheus vs. The State of lrg, (6 Wheat... 399, 
thus defines the rule: “ It is a maxim not to be 


disregarded, that general expressions, in every 


. 
. 


‘opinion, are to be taken in conneetion with the 
‘case in which these expressions are used: If they 
* gO hevondd the CASe, they may he respected, byt 
‘they ought not to control the Judgment ina sub 
‘sequent suit where the very point is presented 


‘for decision. The reason of this maxim is obvi- 
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ous. The question actually before the Court is 
investigated with care, and considered in its full 
extent. Other principles which may serve to 
* illustrate it are considered in their relation to 
‘the case decided, but their possible bearing on 


a 
oo; 


@ 
- 


* all other cases is seldom investigated.” Chief 
Justice Best, in Richardson vs. Mellish, 2 Bing., 
248, says: ‘‘ The expressions of every Judge must 
be taken with reference to the case on which he 
decides, otherwise the law will get into extreme 
confusion. That is what we are to look to in all 
cases. The manner in which he is arguing is not 


** 


the thing—it is the principle he is deciding. 


Smelting Company vs. Aemp,-we have already 
considered. In Sfee/ vs. Smelting Company (106 U, 
S., 446), cited by counsel, the opinion was again 
delivered by Mr. Justice Fietp. There is nothing 
in the opinion, the judgment or the case, conflict- 
ing with or inconsistent with Sme/ting Company vs. 
Kemp, Wright vs. Roseberry or Doolan vs. Carr; or 
with the position which we take here. The point 
decided in Sfee/ vs. Smelting Company was whether 
a patent sould be attacked collaterally on the 
ground of alleged irregularities in the proceedings 
had in the Land Department leading up to the 
patent; not whether it could be so attacked on the 
eround of want of jurisdiction to make the grant, 


or of title in the erantor, 


The same may be said of all the other cases cited 


by counsel in immediate connection with the one 


(61) 


just considered, nearly all of which have already 
been discussed by us, or in the opinions from 


which we have quoted. 


The next case cited and relied upon by the 
plaintiff in error is City and County of San Fran- 
cisco vs. Le Roy (11 Supreme Ct. Rep. 564) de- 
cided March 2nd, 1801. If ever there was a case 
to which the language of Mr. Justice Batpwin and 
Chief Justice Fre.p, Chief Justice Marsuatt and 
Chief Justice Best, hereinbefore quoted, should be 
applied it As this case of City and County of San 
Francisco vs. Le Roy, when attempted to be cited 
as res ajudicata of the question now under consider- 
ation. It was not so intended, and has no such 
effect. Mr. Justice Fiecp also delivered the opinion 
of the Court in this ease, and in the very begin- 
ing of his opinion he says: 

* Tt was conceded in the Court below that the premi- 
ses, fo remove the cloud from which the present hill as 
filed, were at the time * pueblo lands” of San Fran- 
cisco—that is, that they were part of the lands 
claimed by the city as successor of a Mexi- 
can pueblo of that name; that they are within 
the limits of the city of San Francisco as preseribed 
by the charter of 1851, and ere within the fou 
square leaques deserihbed in the deeree of the United 
Stites Civewit Court for the district of California, 
entered Muy Sth, 185, by which the claim of the 
city “is such SHUCCOESSOV IUS confirmed and its houndaries 


established, and also within the lines of the patent 
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of the United States for the pueblo lands, issued 
to the city in 1854. It was also stipulated that 
the decree of the Cireuit Court and the patent of 
the United States should be considered as in evi- 
dence, and that ali the statutes of California and 
of the United States affeeting the pueblo lands of 
Sin Franeiseco might be referred to, in the consid- 
eration of the ease. as though formally introduced 


In evidenee. 


* The plaintiffs in their bill rely prineipally 
upon the deeree of the District Court for the 
[Twelfth Judicial Distriet of the State, in the case 
brought by William J. Shaw, to quit his title 
against the claim of the defendant herein, contend- 
ing that the title to Shaw. through whom they de- 
raign their interest, was thereby adjudged to be 
valid as against the defendant, and parties deriv- 
ing title under the defendant, end that they are 
estopped from asserting against that decree any 
title or interest in the premises.  7he decree was 
rendered MW pou (f disclainer of the City aid County of 
San Franeiseco. by ifs attorney, that itt had any right, 
fitle or quterest in the premises described in the com- 
plat, or any port thereof, at the commencement of 
the suit. and its eonsent that the plainti fp mghe take 
judgment therein Li accordanee mith his prayer, 
Whatever authority the attorney of the City and 
County may have had to conduct its ordinary 
litigation, he had none to relinquish its authority 
over rights reserved for the benefit of the public 
by the Van Ness ordinanee : and the property ii that 
ease was claimed, as arill be afterwards seen. wader 


that ordinance alone. The City and County of San 


ee 
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Francisco had previously succeeded to all the 
rights of property, and beeame subject to all the 
liabilities of the City. Aet of April 1%, 1856. con- 
solidating the government of the City and County 
of San Francisco, The plaintiffs did not. however. 
on the hearing, rely principally, or to any great 
extent, upon any estoppel by tliat deerce. but en- 
deavored to establish their elaim of tithe by con- 
veyances from former occupants of different parcels 
of land. known as the “ Kissling Tract.” and the 
* Thorn and Center Tract.” aud of the rights inur- 
Lng ty the eceu poids vuder what is hvown from its 
reputed author, as the Taw Ness Ordinanee” the 
object of which was to settle and quiet the title of 
persons in possession of lands in the City of San 
Franeisco: and under the Aet of the Leeislature of 
the State of California, passed in’ Mareh, 1558. 
ratifying and confirming the ordinance: and under 
the Act of Congress relinquishing and granting to 
the city all the interest of the United States to 
lands within the corporate limits of the Aet of 
1851. in trust for the uses and Purposes of that 
ordinance. They also claimed the benefit of a 
deed of the tide-land commissioners of the State to 
Eugene L. Sullivan, one of the grantors of William 
J. Shaw, dated December 5.1870, which purported 
for the consideration of S552.50 to release to the 
erantee the right, tithe and interest of the State of 
California to the premises therem described.” 


The learned Justice then reviews the facts and 
the law bearing upon the question of the rights» of 


the City and County of San Francisco in the four 
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square leagues of pueblo lands, and recites the leg- 
islation, nunicipal, state and national, which had 
heen enacted for the protection of its title thereto, 
and for the disposition thereof. This has been so 
often done that this portion of the, opinion need 
not be repeated here; but in it the doctrine is 
again affirmed, and the declaration again made, 
that ** Zhe title of the City, therefore, rests upon the 
* decree of the Court PeCOGMIZING its title to the four 
square leagues, dnd ESTABLISHING THE BOUNDARIES, 
‘and the confirmatory Acts of Congress.” — After 
this review, we quote further from the opinion as 


follows: 


“The claims of the grantors of the plaintiffs to 
the title to the lands, through conveyances from 
Kissling and from Thorne and Center, are fully 
sustained by the evidence. —Kissling settled upon 
a parcel of the land in relation to whieh this suit 
is brought, in March, 1849. Ile was at the time 
a native of Denmark, but had declared his intention 
to become an American citizen, and in the notice 
which he recorded of his claim he represented it 
as a preemption right to 160 aeres of land in the 
District of San Francisco. That claim of itself was 
of no value whatever, as the lands were not sub- 
ject to pre-emption, not being lands of the United 
States, nor would they have been if owned by the 
United States, except under the town-site Act, 
because they were within the limits of what 
was then a town: but a large portion of the tract 
thus taken up was fenced in by Nissling, occupied by 


id 
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him and a portion of it cultivated. His oceupation 
was continuous during the whole period required 
by the ordinance to enable him to have the benefit 
of the transfer it made. Ile therefore acquired as 
complete a title in the interest which the city then 
held in the property as it was possible for the city 
to convey, under the Van Ness Ordinance and the 
confirmatory legislation of the State and the 
United States. The same may be said of the claim 
taken up by Thorne and Center, on the 5th of 
August, 1850, and which purported to cover 60 
acres. Of itself, it was, like the other, of no 
validity, and conferred no rights for the land was 
not public land open to aequisition in that way. 
But these parties inclosed the land, occupied and eul. 
tivated it, and exercised acts of ownership over it, 
until the 15th of July, 1854, when they sold four 
and one half acres of it to one Charles V. Stewart. 
They continued, however, to exercise ownership 
over the residue during all the period required by 
the Van Ness Ordinance to obtain its benefits and 
the transfer of title from the city. As to the four 
und one-half acres sold, the grantee continued in the 
possession and use of that portion also, during the 
period required by the ordinance. 


* The title to the lands thus claimed by Kissling 
and by Thorne and Center, and by Stewart as a 
purchaser from them of four and a half acres, be- 
same, hy operation of that ord ina nee and the COn- 
firmatoryv legislation mentioned, vested in those 
parties, and by their conveyance passed to William 
J. Shaw, and was by him conveyed to Eugene L. 
Sullivan, and thence to the plaintiffs in this suit. 
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All the right, title, and interest which the city 
held, and which could be conveyed under the Van 
Ness ordinance, had therefore passed to Shaw 
when the suit to quiet his title was commenced 
and carried to judgment in the District Court of 
the twelfth judicial district of the state, and what- 
ever benefit Shaw had acquired by that decree in 
his favor inured to the benefit of his grantees, the 
public rights reserved by the Van Ness ordinance 
being necessarily excepted. One of those was a 
reservation, notwithstanding its grant, of lands 
then occupied or set apart for public squares, 
streets, and sites for school-houses, city-hall, and 
other buildings belonging to the corporation, and 
the deeree in this case should have excepted from 
its operation the lands thus reserved. An effort 
was made before the examiner, who took the evi- 
dence in the ease to dv away with the reservation 
by the verbal statement of a witness that the pre- 
mises deseribed did not inelude ‘ any school-lots, 
engine-lots, hospital-lots, or property dedicated for 
street purposes or public squares;’ but such testi- 
mony was objected to as incompetent. and as not 
being the best evidence the subject admitted of, 
and the objection was in our judgment well taken. 
If there were no reservations, as specified in the 
ordinance, the fact should have been established by 
the public records of the city and county. — Its 
property reserved by statute from private owner- 
ship for public uses is not to be sacrificed or lost upon 
loose verbal testimony of the character offered.” 


Then follows the matter quoted by counsel for 


plaintiff in error on pages 4] and 42 of their brief; 


cs 


( 67 ) 


but nowhere in the entire case, either in the state- 
ment of facts which precedes the opinion, or in the 
opinion itself, is there anything to indicate that 
the land in controversy in that suit is or ever was 
* below ordinary high water mark.” or even that 
any portion of it was “* swamp and overtlowed land.” 
On the contrary, all the inferences, from the lan- 
guage used, are the other way—as the land was 
settled upon, inclosed, used, occupied and culti- 
rated; and it was this possessio pedis which enabled 
the plaintiff below (defendant in error) to recover, 
as he did reeover, wnder title claimed under, not 
agaist, the city, and under the Van Ness ordinance. 
The judgment of the Court below in favor of Le 
Roy was modified simply to the extent that he 
held the land subject to the terms of the ordinance 
as to streets, public squares, ete., and so modified 
was affirmed. The entire discussion, therefore, on 
the subject of * swamp and overtlowed lands,’ was 
mere matter of opinion and illustration, not neces- 
sary to the deeision of the Ciuse, anid ho decision or 
judgment was founded upon it. In the language 
of Jlart vs. Burnett, above quoted, the “ decision és 
‘pot eren authority, eveepl upou the pont actually 
passed upon hy the Court and directly mcvolved in 
* the case.” 

Counsel for the plaintiff in error themselves 
coneede, at page 44 of their brief, that there is no 


variation in the Federal deeisions. from /?aftersou 
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vs. Winn (11 Wheat., 581), down to the present 
time, ‘“‘ from the doctrine that if the granting offic- 
ers have no power, under any circumstances, to 
make the grant, the grant can be attacked under 
any action in which it is sought to prove a title 
by it ora right under it.” That is exactly what 
we claim; and to that we add the proposition that, 
in this case, the granting officer had no power, 
under any circumstances, to make a grant below 
ordinary high-water mark of the bay of San Fran- 
cisco. That was the eastern boundary of the 
pueblo, as established by the laws of Mexico, be- 
yond which the pueb/o of Yerba Buena, or its suc- 
cessor, the City of San Francisco, never had power 
to go; and beyond which it never claimed the 
right to go, either in its petition or in any of its 
proceedings for the purpose of securing confirma- 
tion of its grant; that,in and by the decree of confirm- 
ation which it secured, it was adjudged, determined 
and decreed that ordinary high-water mark of the 
bay of San Francisco (as the same existed at the 
date of the conquest, to-wit: the 7th of July, 
1846), was the eastern boundary of the claim. 
this being so, then everything beyond that boun- 
dary—everything below ordinary high-water mark 
—passed from the conquered to the conquering 
sovereign at the date of the conquest, and from the 
conquering passed to the sovereign State of Cali- 


fornia upon its admission to the Union, two and 


ere eee — a <a 


o — ee — ee ee 
lle 


( 69 ) 


one-half years before the initiation of the proceed- 
ings instituted for the purpose of securing confirm- 
ation of the grant. It follows, then, not only that 
the pueblo had no claim below ordinary high- 
water mark under either the original grant, or 
under the laws of Spain or Mexico, or under the 
decree of confirmation, in| subordination to the 
location of which the State of California would 
take her title. and that the title having thus 
passed, unencumbered by any claim under the 
Mexican laws, * the locating officers, in the matter 
of the pueblo lands of San Francisco, had vo juris- 
diction to SUPVOY, locate or patent the lands,” 
although they did have jurisdiction to survey. 
locate and patent the lands described in the de- 
cree; but this eastern boundary being fixed and 
determined by law, by grant and by confirmation, 
it was their duty to follow the line so fixed, and 
whenever they departed from that line and in- 
cluded within their survey lands lying outside the 
line, their patent became inoperative and void to 
the extent that it so included lands outside the 
fixed and determined boundary of the grant, for 
mal of jurisdiction, 

In the late ease of Davis vs. Wiehold. (11 Su- 
preme Ct. Rep. 628) the opinion was again written 
by the same distinguished Justice, and the doctrine 
of Smelting Company Vs. Kemp, supid, Was again 


emphatically affirmed. This was a case of conflict 


( 70) 


hetween one holding under a patent for town site 


and a subsequent patent of the land as mineral, 


both issued by the Land Department of the United 


States. After a statement of the facts and an able 


review of the former decisions bearing upon the 


question, the learned Justice says: 


“When the patent to the mining company was 


‘offered in evidence an objection was taken on 


‘the ground that the exception contained in it 


‘excluded all town lots from the grant, and it was 
‘necessary for the plaintiff to show that the prop- 
‘erty in controversy did not consist of lots thus 


‘excepted. The exception in the patent went 
‘only to the exclusion of the lots from interfering 


* 


with the surface of the land granted with the 


‘mining lode. But we do not attach any impor- 


tance to the exception, for the officers of the land 


‘department, being merely agents of the Govern- 


‘ment, have no authority to assert in a patent any 


‘other terms than those of conveyance, with re- 


‘citals showing compliance with the conditions 


‘which the law preseribes. Could they insert 


‘clauses in patents at their own discretion, thev 
‘could limit or enlarge their effeet without war- 


‘rant of law. The patent of a mining claim carries 
* with it such rights to the lands whieh includes 


** 


, 


the claim as the law confers. and no others. and 
these rights ean neither be enlarged nor dimin- 
ished byany reservations of the officers of the land 


‘department, resting for their fitness only upon 


the judgment of those officers.  Deffenbach vs. 
Hawhe, 15 UL S., 592, 406, 6 Sup. Ct. Rep. 95. 
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If, after the introduction of the town-site patent 
and the deed to the defendant, the objection had 


‘been raised to the jurisdiction of the Land 


Department to issue the patent in question for 
minerals in lands whieh had) been previously 


‘conveyed to the defendant, a mueh more serious 


question would have been’presented. The laws of 
Congress provide that valuable mineral deposits in 
lands of the United States shall be open to ex- 
ploration and purehase. They do not provide, 


‘and never have provided, that such Inineral 


* deposits in lands whieh have ceased to be public. 


¢ 
o 


‘and become the property of private individuals, 


‘an be patented under any proceedings before 
the land department or otherwise. — Proceedings 


‘for the acquisition of title to a mining claim 


‘within a town-site. commenced before the issue 


‘of a townesite patent, could undeubtedly 


oe 
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be prosecuted to completion afterwards. The 


‘right imitiated > the location of the mining 


claim would not Ne defeated hy il subsequent 


-convevance of the title to the land in which the 
‘ mining claim was situated. But it is not preeeived 


where the jurisdiction exists under the laws of 


‘the United States to grant a patent for a mine on 
‘lands owned by private individuals-— which was 


‘the ease hbere—if the lots for whieh the defend- 


‘ant reeeived a deed were ineluded within the 


town-site patent and the loeation of the | mining 


. claim Wills subseque tly Wh: ade. 99 de de te te ch 


* = = «We agree to all that is urged by coun- 


‘sel as to the conclusiveness of the patents of the 


“Jand department when assailed collaterally in 


‘actions at law. We have had occasion to assert 
* their unassailbility in such cases in the strongest 
‘terms, both in Smelting Co, vs. Kemp, 104 U.8., 
° 636, 640-646,and in Steele vs. Smelting Co. 106 U. 
S.. 447, 451, 452, 1 Sup. Ct... Rep. 389. They are 
‘voneclusive in such actions of all matters of fact 


" necessary to their issue, where the department had 
* jurisdiction to act upon such matters, and to deter- 


mine them; but if the lands patented were not at the 
‘time public property, having been previously disposed 
‘of, or no provision had been made for their sale 
‘or other disposition, or they had been reserved 
‘from sale, the department had no jurisdiction to 
‘transfer the land, and their attempted convey- 
‘ance by patent is inoperative and void, no mat- 
‘ter with what seeming regularity the forms of 
‘law have been observed.” 


The case of Lron Silver Mining Company vs. 
Campbell, (135 U.S. 286) where the opinion was 
written by Mr. Justice MILLER, is not inconsistent 
with the position here taken. There the contest 
was between claimants under two conflicting pat- 
ents issued by the United States, one, and the elder 
one, for a placer mining claim, the other and junior 
patent being for a quartz mining lode situated 
within the placer mining elaim, and not shown to 
have been known to exist at the time the patent 
for the placer mining claim was issued. Although 
the elder patent expressly reserved upon its face 
all the mining lodes existing within the exterior 


boundaries of the land therein deseribed. it was 


wy? 


held that such reservation applied to loudes known 
to exist at the time the patent was issued, and that 
upon the trial of an action of ejectment between 
claimants under the two patents the claimant un- 
der the placer mining patent would have a right 
to insist upon proof and finding as to whether such 
lode was known to have existed at the time his 
patent was issued; otherwise that his, the elder 
patent, must prevail. 

In the case at bar the claim of the respective 
parties is under two conflicting grants; one, a grant 
claimed to have been made by the Government of 
Mexico before the conquest; the other claimed to 
have been made by the Government of the United 
States inand by Act of Congress operating as a 
grant in presenti—and this, whether it be held that 
the right of the State depends upon the act admit- 
ting her into the Union, or upon the swamp land 
Act of September 28th, 1850. The elder or Mexi- 
can grant was inchoate in its character. Whether 
or not there was such a grant. and if so, of what it 
consisted, remained undetermined until the decree 
of confirmation fifteen years after the grant to the 
State, and upon proceedings initiated two and one- 
half years after such grant. It was then found, 
adjudged and determined that the grant as origin- 
ally made by the Government of Mexico was 
bounded on the east by ordinary high water mark 


of the Bay of San Francisco (as the same existed 
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at the date of the conquest, to-wit: July 7th, 1846) 
and it is under this grant that the plaintiff in error 
claims. Although it is the elder grant, it was thus 
adjudged and determined that it did not include 
lands below ordinary high water mark, and conse- 
quently did not affect the lands in’ controversy 
here. The grant to the State therefore, under 
whichever act it is held to have been made, is, as 
to the lands in controversy in this action, the 
elder grant and passed the title out of the United 
States, so that a claimant under the State has a 
right, in this action of ejectment to show that the 
land in fact is such as was not included in the 
Mexican grant, and such as was in fact included in 
and passed by the grant to the State. The doctrine 
that the elder patent must prevail as laid down in 
Tron Silver Mining Co. vs, Campbell, applies with 
equal force in this vase, for the reason that if there 
is any grant whatever to the city under which the 
plaintiff in error claims, it is a grant made not by 
the Mexican government, but made hy the United 
States in and by its patent, thirty-four years after 
the grant made im presenti by Act of Congress to 
the State, The language of Mr. Justice MILver in 
the case just referred to is not, therefore, inappro- 


priate here. He says: 


“We are not ignorant of the many decisions by 
which it has been held that the rulings of the land 
officers in regard to the facts on which patents for 


G} 
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land are issued are decisive in actions at law, and 
that such patents can only be impeached in regard 
to those facts by a suit in chancery brought. to set 
the grant aside. But those are cases in which no 
prior patent had been issued for the same land, 
and where the party contesting the patent had no 
evidence of a superior legal title, but was com- 
pelled to rely on the equity growing out of frauds 
and mistakes in issuing the patent to his opponent. 


“Where cach party has a patent from the Govern- 
ment, and the question is as to the superiority of 
the title under those patents, if this depends upon 
extrinsic facts not shown by the patents them- 
selves, we think it is competent in any judicial 
proceeding where this question of superiority of title 
arises, to establish it by proof of these facts. We 
do not believe that the Government of the United 
States. having issued a patent, can by the authority 
of its own officers invalidate that patent by the 
issuing of a second one for the same property.” 


As the Government of the United States cannot 
by authority of its own officers invalidate a patent 
onee issued by the issuing of a second one for the 
sume property, so it cannot invalidate a grant there- 
tofore made by Act of Congress, by the subsequent 
issuing of a patent for lands included within sueh 


erant, 


This doctrine is announeed and fully sustained 
by Vir. Justice SAWYER. and coneurred im hy \lr. 


Justice Sabin in the Cireuit Court of the Northern 
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District of California, in the case of Franceur vs. 
Newhouse, (40 Federal Rep. 618), where the con- 
test was between a claimant under the grant im 
presenti made by Act of Congress to the Central 
Pacific Railway Company, and an adverse claimant 
under a patent subsequently issued by the United 
States, for a gold bearing lode within said grant. 


The grant was held to prevail over the patent. 


The Law of the Grant. 

We have already intimated that it was hardly 
correct to liken the claim of a pueblo to a private 
land grant. The reason for this is that, as we un- 
derstand the Spanish law, the claim of a pueblo 
never amounted to seisin of the fee, as at the com- 
mon law, but was a right to the use of a certain 
quantity of land at and about the site of the vil- 
lage or town, with power in the local authorities to 
grant lots therein, in the name of or under and by 
authority of the sovereign, to private ownership; 
so much thereof as remained ungranted, to be and 
remain public property for the common use; the 
sovereign all the time having and retaining power 
to make “ private land grants’ within the limits 
* of the track thus set apart to the pueblo. That 
power was frequently exercised in the pueblo of 
San Francisco, and several “ private land grants”’ 


within the limits of that pueblo were made by the 


> 


sovereign authority of Mexico, and have been con- 


firmed by the government of the United States. 


In support of this proposition, We quote from 
Recopilucion de Indias, giving the original and trans- 
lation thereof, the latter made by R. CL. Horkiys. 
Esq., for many years keeper of the Spanish Archives 


at San Francisco. 


* Territurio y terreno para nueva poblacion no 
* se pueda coneeder, ni tomar por asiento en puer- 


tos del mar, ni en parte que en algien tiempo. 
pueda redundar en perjuicio de luestro corona 
‘real, ni de la republica, porque, nucstra voluntad 


“es, que queden reservadas para nos.” 


Ley gi Libs i" 4. Tituto VIL 


(7rans/ation): * Territory and land for the es- 
*tablishment of a new * poblacion ’ cannot be con- 
ss ceded or tuken for the seat thereof in seaports, 
‘nor in places, which at any time, may be prejudi- 
* cial to our royal crown; or to the publie welfare, 
‘ because, it is our will that they be reserved for 
"us! 

* El terreno bh territorio, que se diese a poblador, 
* por capitulacion, se reparta en la forma siguiente; 
* Sacase primero, el (pule fuere necesario, pearar los 
‘ sviares del pueblo, y exido competente, y dehe- 
' §a8, en que pueda pastear abundantamento | 
: ganado, que hacen de teher los VecInos, Vo bats, 
‘otro tanto para los propios del lugar; el resto de! 


* territorio \ termino, se haga eh cuatro partes ; lit 
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‘ana de ellas, que escogiese, sea para el que sei 
obligado a haeer el pueblo, y las otros tres, se 


“ ropariartensuortes muales, para los pobladores..” 


Ley lJ] of the Sil dae hook and Title. 


(7ranslition): “The territory which may be 
‘given for settlement by ‘capitulation’ (contract) 
shall be distributed im the following manner: 
* First, there shall be set apart what may be neces- 
sary for the house-lots (solaras) of the pueblo, 
Sand for eros, and for pasture grounds, for the 
‘ stoeks of the inhabitants: and besides, another 
; part, for the ‘PPO pros of the place ; and the 
‘remainder of the extent of the territory shall be 
‘divided into four parts; one of which that will 
“he seleeted shall be for the person who may 
* have obligated himself to establish the pueblo, 
“and the other three parts shall he divided up 
‘into lots (sverfes) of equal size, to be distributed 
' to settlers. | 


Law NIV. after deseribing how lots shall be dis- 


tributed to settlers, eoneludes iis follows: ‘ 


~Y las demas quedan valdias, para que Nos 
" hagamos mereed a los que de nuevo fueren a pob- 
‘lar: \ de estas tlerras hagan los viceroys separar 
* Tas (pile PENSE connenientes, para prop1los de 
los pueblos, que no les treviesen, de que se 


i ayuide aoa paren de stlarios, de los Coriegedores : 


dleyando OPH. nL /, Sd¢S @ pstos hastaiutes. COMO 


Vesta prevericda, v asi lo previene. | 


Lrauslation Js * And remainder will) remain 


‘yaeant. to the end that we may make of the 


Qa] 


eC. 
* 


same, gifts to new settlers (pobledores). aid ot 
ais these lands. thir Vie ro\yes still sul ity art OW baal 


! } " 
AY the CONS read becessalryv Por fs / - Ob stleli 


; 
‘ 


a pu las as have nom tO assist ill puaville Chae 
** : ° al , “ } 
salaries of “Curimgalores keavVilie stuihicicnt for 


. , ’ 
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‘eon la Provincia de Sonora; manda ad optar a las 
‘mas demas nuevas Poblicanes projectadas y que 
+ establecien en el Distrito de esta Comandancea Gen- 


99 
eral, 
oy 32 os * i % ° 


(Zranslation): “ Instructions, approved by ‘His 
‘ Vajesty, which were formed for the establishment of 
* the new Village of Pitic in the Province of Sonora, 
‘ ordered to be adapted to the other new Poblacanes, 
* projected and which may be established in the District 
* of this Comandanda General. 


* Art? 2. Con arieglo & lo d ispuesto en la.ley 
‘6° Tit? 5, del nusmo libro 4 para las villas de 
‘ Espanoles, que se funden por capitulacion 6 
‘ asiento, podra concedense cuatro leaguas en cua- 
“tro 6 prolongado segun la proporceone la mejor 
‘* disposieone del terreno.” 

3 oe 3 i oe of 

* Art? 2. In accordance with the requirements 
‘ of Law 6° Title 5, of the same Book 4, for the 
‘ villages of Spaniards, which may be founded by 
* capitulacion (contract) or settlement that may 
* be conceded four square leagues, in a square or 
* oblong shape, according to the lay of the land.” 


In the foregoing quotations from the Spanish, 
we have omitted all those parts which refer to the 
manner of distribution of the lands after the pueblo 
is founded and to the regulation and management 


of its government. 


We come now to an examination of //al/s Meri- 


can Law, and in Chapter VII, Sections 110 and 
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following, commencing at page 50, we find the law 
in relation to pueblos ortowns. Section 110 reads 


as follows: 


“There were two methods of establishing towns: 
L, By virtue of a capitulation or agreement entered 
into between a given person and the government, 
whereby the contractor was to establish a town 
upon the conditions established by law. Accord- 
ing to the ordinances 88 and 89 of Philip I, 
which are embodied in law 6, book 4, title 5, of 
the Reeopilacion de las Indias, the contractor was 
to furnish at least thirty inhabitants (vecinas) and 
each of them to build a house, and to furnish a 
certain number of stock; and if he complied with 
all the conditions, he was to have assigned him 
four square leagues of land in a square or oblong 
form according to the condition of the land. The 
limits of the town were not to be within five 
leagues of any other town of Spaniards; nor to do 
any damage to any Indian town or to any private 
person. Ordinance 100 of Philip Il, whieh is law 
7 of said book and title, modifies the foregoing by 
permitting the contractor to furnish not less than 
ten inhabitants.” 


Sections 111 and 112 relate to the powers of 
the contractor and the division of the land.  See- 
tion 113 relates to the form of the pueblos and 
says that its size is to be “in proportion to the 
inhabitants and according to the probabilities of 


the growth of the town.” 


Seetion 114 reads as follows: 
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*2—Towns were established by the government. 
The governor of the province examined the loca- 
tions as to the conveniences and advantages which 
would arise from the establishment of towns in 
certain places; and he determined whether the 
town to be established should be a eity, villa, or 
place; and in conformity with what he declared, 
the municipal government was formed. Law 2, 
book 4, title 7.” 


Seetions 115 and 116 relate to the division of 
the land. ete.. in pueblos established by the Govern- 


ment. 
Seetion: 117 reads as follows: 


*There never existed anv general law fixing 
four square lengues as the extent of pueblos or 
towns. That extent of land was assigned to pueb- 
los founded by contractors tor Spaniards, by law 
G. title 5. book 4. of the laws of the Indies. Those 
formed by the government, independent of con- 
tractors, were only limited by the diseretion of the 
POVECTIIOPS of the provinces, cid VICCLOYS, subject 
to approval or disapproval by the king. There are 
numerous puchlos in Mexico which have less and 


many that have more than four square leagues.’ 


Speaking of the town of Pitic and the cedula in 


reletion thereto. the author savs: 


~There were some special laws and ceédulas 
issued in relation to certain locations which desig- 
nated that amount of land. The roval e¢dula as 
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to the town of Pitic. now Hermosillo, in Sonora, 
provided four square leagues for that settlement. 

* But this deeree or efdula states that it is 
issued in accordance with law 6, title 5. book 4, of 
the laws of the Indies, for the formation of pueblos 
by Spaniards (not Indians), and which law is for 
the government of pueblos founded by virtue of a 
capitulation, an agreement with some founder. 
And it is but a reiteration of said) law, namely, 
that in the future all pueblos to be formed by 
founders in that commandaneyv shall be of the 


sume extent of four square leagues.” 


And at Section 121. speaking of the opinion of 
Nava, he SaVS: 

* Don Pedro Nava, commandant at Clhibvabiaa, 
must have taken the same view of the law. when 
he fixed the extent of four leagues in his order ‘to 
avoid doubts and disputes in the futures and he- 
enuse he ‘considered it to be suflierent. llad a 
veneral law been in) force is «TO t hae litneits of alt 
pueblos to be founded, there would lawe been ne 
room for ‘doubts and disputes in the future. as te 
the quantity of land each and every puchlo was 
eptit eal tO, and ate would rheot have hisacl ‘To Cone 
~teher What amount Is suthicient. lt would seem 
that thi above law B book a tithe TS.and the said 


order. placed the question bevond discussion. - 


(nd in Section 122 on the subjeet of the fee of 


i el 


Lid ¢ mi braced within piteblos, thi atithor SiiVS : 


The fee of the dand embraced within the 


limits of pueblos continued to remain in the soev- 


‘ 
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ereign, and never in the pueblo as a_ corporate 
body. Under the jurisprudence of Spain, no lands 
within a pueblo were ever sold to a private indi- 
vidual, except the house-lots (solares), the suertes, 
peonias and cavallerias, which were given to the 
settlers or pobladors for cultivation. These were 
to be possessed and worked continuously for four 
years before the grantee could dispose of them as 
his own, as provided in law I, book 4, title 12, of 
the laws of the Indes. All the other pueblo lands 
were held by the sovereign for the benefit of the 
inhabitants thereof.” 


As tending to show the jurisdiction of the pueblo 
with reference to the water-front at San Francisco, 
we quote the following authorization of October 
27th, 1835, found in Dwinelle’s Colonial History, 
Addend., page 42: 


“OCTOBER, 1835. 


" The A yuntamiento of San Francisco. authorized 


‘to grant building lots. 


* ( Seal of the Political Government } 
( of Upper California. | 


“The most excellent Territorial Deputation, 
‘in session of the twenty-second of September, 
‘approved that the AYUNTAMIENTO OF THAT 
* PUEBLO may grant lots which do not exceed 
* one hundred varas, for the building of houses in 
* the place named Yerba Buena, at the distance of 
‘two hundred varas from the shore of the sea, 
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‘‘ paying to the Ayuntamiento the fees which mav 


be designated to him (it? que se la sefial) as per- 
taining to the propios, and arbitrios, and being 
subject to observe the order for forming the town 
in lines, (en linea de major policia) in accordance 
with the ordinance regulating the Police. which 
* T communicate to you that you may make it 
* known to the inhabitants of that PUEBLO, in 


** 


oé 
és 
es 
ee 


ot 


order that they may not apply with their memo- 
* rials to this Political Government, as it is one of 
“the favors which the Ayuntamiento can grant. 
* God and Liberty! 
* MONTEREY. October 27. 1835. 
JOSE CASTRO” 


‘Senor Alealde de San Franciseo de Asis. 


Mr. Wheeler. in his work on Land Titles in San 


Francisco, at page 13. savs: 


* About this period (1856) José Joaquin Estud- 
illo applied to the Legislature for a grant of 200 
varas in Yerba Buena. The application was re- 
ferred to the Committee on Municipal Lands. who 
reported in favor of granting him a lot, but not to 
exceed the number of varas allowed by Article 15 
of the Regulations of Colonization, which was 100 
varas square. Sehor Alvarado, at that time a 
member of the Territorial Assembly. requested 
that. in order to stimulate the citizens of that 
place to form a population, authority might be 
given in general to the Ayuntamiento of San Fran- 
cisco to grant house lots at a distance of 200 varas 
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retired from the beach; and submitted the follow- 
ing. Which was approved and passed : 

** The Ayuntamiento of San Francisco may con- 
cede the said house lot, at a distance of 200 varas 
retired from the shore, and may permit other citi- 
zeus to establish themselves there within the same 
restrictions conforming to the general order of the 


town. | 


* Under this authority, grants were subsequently 
inade by the local authorities, without prior apph- 
eation to the (rovernor or Territorial Deputation, 
exeept im those cases where the land was within 
the ZOO varas of the beach. or was ereater in 
quantity than they were authorized to grant. The 
restriction named in the Aet last referred to. was 
no doubt in foree as late as the 20th of April, 
IS46; for. in reply to a petition of Nathan Spear, 
nade April 19th. 1846, fora grant of 50 varas on 
the beaeh in front of his house in Yerba Buena, 
the Prefeet says: * The undersigned has no authority 
toumake the above mentioned erant, as it Is near 


the border of the water.) 7 


Without dwelling upon other authorities, which 
were cited in the Court below and whieh might 
here wenn he eited, we come to the deeree of con- 
fimimation of this very pueblo, entered on the TSth 
of May. E865, and whieh beeame final long before 
the patent Was issued sand prior to the aking af 
any survey thereunder. From this deeree, we 


Wtlote the following: 
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“The land of which confirmation is made is a tract 
situated within the County of San Francisco, and 
embracing so much of the extreme upper portion 
of the peninsula above ordinary high-water imevh (as 
the Salhe existed at the date of thie conquest of the 
country. namely, the seventh of July. a. bp. 1S46) 
on which tle City of San Francisco is situated, as 
will contain an area of four square leagues — said 
tract being bounded on the north and cast by the 
Bay of San Franeisco : on the west by the Paeifie 
Ocean: and on the south by a due cast and west 
line drawn so as to include the area aforesaid, sub- 
ject to the following deductions, namely: such 
parcels of land as have been heretofore reserved ov 
dedicated to public uses by the United States: and 
also such parcels of land as have been by grants 
from lawful authority vested in private proprictor- 
ship. and have been finally confirmed to partics 
Claiming under said grants by the tribunals of the 
United States or shall hereafter be finally confirmed 
to parties clamming thereunder by said) tribunals, 
in procecdings now pending therem for that pur- 
pose: all of Which said exeepted parcels of land are 
included within the area of four square leagues 
above-mentioned, but are exeluded from the con- 
firmation tothe eitv. This confirmation is in trust, 
forthe benefit of the lot-holders under grants from 
the Pueblo. Town, or (Tit of San Franetseco. or 
other competent authority, and as to any residue, 
in trust for the useand benefit of the imhabitants 


of the CITY, 
RIELD. Cireuit Judge. 


San Francisco, Mav Tsth. P8865." 
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It is no answer to the position we take here to 
say that the Mexican Government, being sovereign, 
had power to make grants of lands below ordinary 
high water mark. The fact that she had such 
power is not disputed, but the question in this case 
is did she exercise that power. Under the citations 
made, both from the Spanish and from the English, 
we submit that the laws themselves prohibited the 
making of such grants to pueblos, and that at the 
pueblo of San Francisco the local authorities were 
prohibited from making grants which were less than 
200 varas from the sea-shore. That the Mexican 
Government did make grants of lands which are now 
commonly described as salt marsh, and which lie 
below the high water mark of the neap tides, is 
shown to have been true in several instances in 
California, but in none of them did such grants in- 
clude the sea-shore or water front of any village 


or town, or of any place of traffic or trade. 


What is ‘Ordinary High-Water Mark”? 


Bouvier. in his Law Dictionary. under the title 


* High-Water Mark,” defines it thus: “That part 
of the shore of the sea to which the waves ordi- 
* narily reached when the tide is at its highest,” 


citing 6 J/ass., R. 435; 1 Pick. R. 180; 1 Aalst, R. 
1; 1 Russ, on Cr., 107; 2 Hust, P. C., 103. 


> 
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In Rapalje and Lawrence's Law Dictionary, 
under the same title, it is defined to be “That part 
of the shore to which the waves of the sea ordi- 
‘narily reach at high, or tlood tide. The term is 
‘also occasionally applied to the highest point on 
‘the shore of non-tidal streams in which fresh 
‘* water ponds and lakes are constructed by dams, 
‘to which the dams can ordinarily raise the 
* water.” 

In Zeschemacher vs. Thompson, 18 Cal., 11, it is 
said that, by the term “ordinarily high-water 
inmark” as applied to tide waters, is meant the limit 
reached by the neap tides, that is those tides which 
happen between the full and change of the moon, 


twice in twenty-four hours. 


Bouvier, under the title of ‘Sea.’ gives as one 
of its definitions “Waters within the ebb and tlow 
of the tide are to be considered the sea.” citing 
Gilp, R: 526; and under the title of “Sea Shore” 
vives as the definition “That space of land. on the 
‘ border of the sea, Which is alternately covered 
‘and left dry, by the rising and falling of the tide; 
‘or, in other words, that space of land between 
* high and low water-mark,.” citing //arg. Tr. 12; 
6 Mass., 455, 459; 1 Pek, 180, 182; 5 Day, 22. 

And as third and fourth subdivisions. under this 
title, he SAVS: 

“3. By the Roman law, the shore ineluded the 
‘land as far as the ereatest wave extended in win- 
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“ ter; est autem lilttus maris, quatenus hibernus, flue- 


tus macimus excurrit. Inst. lib. 2. t. 1.%s. ittas 


ee 


publicum est eatenus qua maxime tlnetus excoustuat. 
’ Dig. lib. 50, t. 16, 8. 1172. 


. 


* 4. The Civil Code of Louisiana seems to have 
‘followed the law of the Institutes and the Digest, 
for it enacts, Art. 442, that the * sea-shore 1s that 
** space of land over which the waters of the se: 
‘are spread in the highest water, during the win- 
**ter season. Vide 5 Rob. Adm. R. 182: Douel. 
° 425; 1 Talst. R. 1; 2 Roll. Ab. 170; Dver, 526; 
9 Co, 107; Bae. Ab. Courts of Admiralty, A; 1 
‘Am. Law Mag. 76; 16 Pet. R. 254, 367; Ang. 
‘on Tide Waters, Index, tit. Shore; 2 Bligh’s N. 
S. 146; 5 M.& W. 327; Merl. Quest. de Droit, 
* mots Rivage de la Mer; Inst. 2, 1, 1; 22 Maine, 
* R. 3550. For the law of Mass. vide Dane’s Ab. e. 
OS, a5, 4." 


o~ 
° 


° 
. 


° 
A 


. 
° 


* 
Po 


Angell on Tide Waters, page 75, says: “* The 
* rule as to ordinary high water mark applies as 
“well to the sea-shore of an arm of the sea, or 
wherever the tide flows and re-flows, as to the 


‘ shore of the sea itself: and an arm of the sea is 


a 
. 


considered as extending as far into the interior 


a 
- 


of a country as the water of fresh rivers 1s pro- 


~~ 
* 


 pelled backward by the ingress and egress of the 
* tide.” 


Bouvier, under the title of * Tide” says: 


“In a recent English case this ownership, viz., 


* of the Crown, or in this country of the State, has 


«> 
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* peen held to be limited by the average of the 
* medium high tides between the spring and neap 
‘in each quarter of a lunar revolution during the 
* vear, excluding only extraordinary catastrophes 
‘or overtlows. De Gexw, WM. & G., 206. See also 
‘3 Barne. & Ald.. 967; 5 Id... 268; 2 Dougl, 
* 620: 7 Pet.. 324; 1 Pick. (Mass.), 180; 2 Johns. 
(HR. ¥.). S08. 


The leading ease cited above from 4 De Geax, J. 
fG.., 206, (.Mlorney General vs. Chambers.) was de- 
cided in 1854 by the joint opinion of Baron Alder- 
son and Justice Maui. In it the Lord Chancellor, 


adopting the language of the other Judges, says: 


* The learned judges, whose assistance Thad in 
‘this very obscure question, pommt out that the 
* limit indicating such land” (belonging to the 
Sovereign and composing the “shore ) “és the 
* hive of the medoun high tide hetireen the SP/PUUYS ane 
‘the neaps. Allland below that line is, more often 
‘than not, covered at high water, and so may 
‘justly be said, in the language of Lord Thale. to 
‘be covered by the ordinary tlux of the sea. This 
‘cannot be said of any land above that line; and 
‘| therefore coneur with the able opinion of the 
‘judges, whose valuable assistanee | had, in think- 
P Ine that the pedimm inne pivst he freated (is howd 


n mT, the righ of th Crown,” 


The judges, Whose wd vice to the L, nel C‘haneellor 
is alladed to in the above extraet. close that advice 


in these words: 


‘We therefore beg to advise your Lordship that. 
in our opinion, the average of these mean tides m 
each quarter of a lunar revolution during the 


éé 
* year gives the limit, in the absence of all usage, 


“ to the rights of the Crown on the sea-shore.” 


That this rule of the common law has been ree- 


ognized as the rule fixing ordinary high-water 
mark at places where the common law governs, 1s 


not, and cannot be denied. 


Says Angell on Tide Waters, p. 71: “ The com- 
* mon law on this subject, as above stated and ex- 


‘* pounded, is recognized in this country by the 


r 
e 


‘highest authority.” Citing Peyroux v. Howard, 
7 Pet., 324. 


Ordinary high-water mark, as understood in the 
civil law, differs from that of the common law. 
Angell on Tide Waters defines these words “ ordi- 


nary high-water mark ” as follows: 


* By the former” (the civil law), “* high-water 
“mark is determined by the highest tides, and 
* the shore, it is understood, includes the land as 
“far as the greatest wave extends itself in winter. 
* Est autem littus maris quotenus hibernus, fluctus 


bs 


nuicimus ex currit, according to the institutes.” 


It is because this is the definition of the civil 
law that Judge Fietp says, in United States v. 
Pacheco, that the claimant would gain nothing by 
appealing to the definition of the civil law from 


that of the common law. (2 Wall., 590.) 


a ee ee 
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Of the Survey. 

We have already shown from the statute and 
from the decisions of this Court that it was the 
duty of the executive officers of the Government. 
in making the surveys for this patent, * to follow 
* the decree of confirmation as closely as practica- 
* ble whenever such decree designated the specific 


* boundaries of the claim.” 


By Section 2395 of the Revised Statutes of the 
United States, it is provided: 
* The publie lands shall be divided by north and 
south lines, run according to the true meridian. 
‘and by others crossing them at right angles, so 
‘as to form townships of six miles square, unless 
‘where the line of a reservation, or of tracts of 


land heretofore surveyed or patented, or the 
‘course of navigable rivers, may render this Im- 
practicable; and, in that ease, this rule must be 
‘departed from no further than such particular 


* 
° 


circumstances require.” 


We have been unable to find any statutory rule 
regarding the survey of private land claims or of 
pueblos which authorizes the practice adopted in 
this case, of running from point to point across, 
and including within the survey, navigable waters 
or the lands under them; but, as shown by the 
face of the plat annexed to and made a part of 
this patent, that course was pursued in this case 


and, by pursuing it. a considerable tract of land, 


me 


a ae Elie 
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including the land for the recovery of which this 
action is brought. lying below ordinary high-water 
mark, was ineluded within the patent; including 
the whole length and breadth of the estuary or 
arm Of the bay, commonly called ‘Mission Creek,” 
and land covered by navigable waters just outside 
the mouth of Mission Creek, in what is ordinarily 
eailed * Mission Bay.” | Mission Creek is as much 
wnoarim and apart of the Bay of San Francisco 
as the arm of a man isa part of his body. — Its 
waters are the waters of the bay as the blood 
in aans arm is the blood of his body. | From 
the record (folios 7 and 8), it is shown that the 
tide-waters of the Bay, from the earliest history of 
the City, have flown and still flow up this ereek to 
a point far above the lands in question, They were 
therefore a portion of the sea-shore under the com- 
mon law and the civil law, were below ordinary 
high water mark. and not ineluded within the de- 
eree of confirmation: and the act of surveying them 
Inthe grant and ineluding them in the patent was 
in Violation of such deeree and in direct conflict 
with the law under whieh the surveys were made, 
and, consequently, without jurisdiction on the part 
of the officers making sueh survey and patent; 
and the lands ineluded within the patent in exeess 
of such jurisdiction, are not affected thereby, par- 
ticularly so sinee they never were embraced within 


the elann of the pucblo; and, not having been so 


— 


a 
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embraced within the claim, passed to the State 
long before the initiation of any proceedings cul- 


minating in the issue of the patent. 


A glance at the map will show that Mission 
Creek, although called by the name * creek,” is in 
no sense a river or stream feeding the bay, but it is 
an estuary fed by the Innry, navigable hot only in law 
but in fact, and so proved to be and shown by the 
record in this ease. At folio 8, the witness Turner 
says: “ | saw scows loaded with brick away above, 
* to the west of these premises, above Sixteenth 


éé ** 
street. 


In Packer vs. Bird (11 Supreme Ct. Rep. 210). 
Mr. Justice FreLp, speaking four the Court, says: 
* It is undoubtedly the rule of the common law 
* that the title of owners of land bordering on 
* rivers above the ebb and flow of the tide extends 
* to the middle of the stream. but that. where the 
‘ waters of the river are affected by the tides, the 
* title of sueh owners is limited to ordinary high 
* water mark.” : : 

* Those rivers are regarded as public navigable 
* rivers in law which are navigable in fact. And. 
‘as said in the case of The Daniel Ball, 10 Wall. 
* 597, 565: ° They are navigable in fact when they 
“are used, or are susceptible of being used. in 
* their ordinary condition, as highways for com- 


‘“ meree. over which trade and travel are or may be 
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‘conducted in the customary modes of trade and 
“travel on water.” And, speaking of the mea- 
ning of the term “ordinary high-water mark,” he 
savs: “The terms has in law a technical meaning, 
‘and applies to all streams, rivers, or arms of the 


‘sea where the tide ebbs and tlows.” 


The lands involved in this case, being below 
ordinary high-water mark, were not tmeluded in 
the grant to the pueblo or in the decree of confir- 
mation of said grant; and, being lands on the sea 
shore, where the tide-waters of the Bay of San Fran- 
cisco ebb and flow over them, they passed to the 
State upon its admission into the Union; and it 
was not within the jurisdiction of the executive 
officers of the Government to make a subsequent 
grant thereof, or, by including them within the 
survey of a prior grant, in’ which they were not 


originally included, to pass title thereto. 


The very records of the Land Department, which 
the counsel in error have made part of their brief, 
show upon their face that the deputy surveyor, 
who made the survey upon which this patent is 
based, did not approve the same as having been 
made in accordance with law, for he savs: “It is 
“amy belief, based upon a close inspection of the 
‘ground and investigation made, that this survey is 
‘not in accordanee with the deeree of the United 


* States Circuit Court ;” and that the survey never 


~*~, 
w 


. a — 
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te 


was approved by the surveying department of the 
Government in the manner required by law. 
Under the facts as shown by the record, and the 
law applicable to those facts, we respectfully submit 
that the judgment of the Supreme Court of the 
State of California should be affirmed. 
CHAS. N. FOX, 


Attorney for Defendants in Error. 


(99 ) 


(Knight rs, United Land Association. No. 824. To follow the first para- 


graph on pave 88 ) 


ADDENDA. 


The grant to the Pueblo was not one by deed, but one 
resting on the Mexican Jaw. It was not a perfect but an 
inchoate grant. It was not of an indefeasible estate. No 
assignment of the lands had ever been made by the former 
government. The claim was one which required the recog- 
nition and action of the new government. 


Grisar vs. McDowell, 6 Wall., 375. 


“Ownership in the lands could not be strictly affirmed. 
“ Tt amounted, in truth, to little more than a restricted and 
“qualified right to alienate portions of the land to its in- 
“habitants for building or cultivation and to use the re- 
“ mainder for commons, for pasture lands, or as a source of 
“ revenue, or for other publie purposes. This right of dispo- 
“sition and use was in all particulars subject to the control of 
“ the government of the country.” 

Townsend vs. Greely, 5 Wall., 336. 


But under the laws of Spain or Mexico there was never 
even an inchoate grant or claim to lands below ordinary 
high-water mark, and none was ever asserted on the part of 
the petitioners for confirmation of the claim. 


“The dominion and property in navigable waters and in 
“the lands under them being held by the king as a public 
“trust, the grant to an individual of an exclusive fishery in 
“any portion of it is so much taken from the common fund 
“entrusted to his care for the common benefit. In sueh 
“cases whatever does not pass by the grant still remains in 
“the crown. Grants of that deseription arg therefore con- 
“strued strictly, and it will not be presumed that he intended 
“to part from any portion of the public domain unless clear 
“and special words are used to denote it.” 

Martin vs. Waddell, 16 Peters, 411. 
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There having existed at the date of the conquest or treaty 
no claim to these lands founded upon any “ private land 
grant” or upon any law of Spain or Mexico, they became 
immediately subject, without restriction or reservation, to 
the Constitution and laws of the United States. Under that 
Constitution and those laws the title to the shore of the sea 
and the arms of the sea and the soils under tide waters passed, 
not to the United States, but to the State. 

Weber vs. Harbor Commissioners, 18 Wall., 65. 


“When the revolution took place the people of each State 
“became themselves sovereign, and in that character held the 
“absolute right to all their navigable waters, and the soils 
“ under them, for their own common use, subject only to the 
“rights since surrendered by the Constitution to the Gen- 
“eral Government.” 

Martin vs. Waddell, supra. 


This ownership is “subject only to the paramount right 
“of navigation over the waters-so far as such navigation 
“might be required by the necessities of commerce with 
“foreign nations or among the States, the regulation of 
“which was vested in the General Government.” 

Weber vs. Harbor Commissioners, supra. 


This right of navigation was surrendered by section § of 
article I of the Constitution, as to “ the regulation of com- 
merce,” but all else was reserved by article X of the same 
instrument. 

In Martin vs. Waddell this question was considered with 
reference to the tide lands of New Jersey, one of the original 
States; but later, in Pollard’s Lessees vs. Hagan (3 How. 
212), the exact question here involved came squarely before 
this court. The action, as here, was ejectment. The lands 
in controversy were of the lands derived from Spain, lying 
below ordinary high-water mark at Mobile, Alabama, a ter- 
ritory which, like California, came under the jurisdiction of 
the United States unclothed with the mantle of statehood. 
The plaintiffs claimed, as plaintiff in error here claims, 
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under a patent from the United States and an act of Con- 
gress confirming to them the premises. ‘The defendant con- 
tested the validity of the patent and of the confirmatory act 
of Congress for want of jurisdiction aud power over the 
lands. Judgment went for defendant, and in affirming it 
this court held that even if it were true that the King of 
Spain had the right to grant to a subject the soil under the 
navigable waters, it did not follow that the United States 
received the land with the same right, and said: 


“It cannot be admitted that the King of Spain could, by 
“treaty or otherwise, impart to the United States any of his 
“royal prerogatives ; and much less can it be admitted that 
“they have capacity to receive or power to exercise them. 
“Every nation acquiring territory by treaty or otherwise 
“must hold it subject to the constitution and laws of its own 
“government and not according to those of the government 
“oun tt.” Caeteaeuwee ”* * * * Ff fF 
“The shores of navigable waters and the soils under them 
“were not granted by the Constitution to the United States, 
“but were reserved to the States respectively. The new 
“States have the same rights, sovereignty, and jurisdiction 
“on this subject as the original States. The right of the 
“ United States to the public lands and the power of Con- 
“gress to make all needful rules and regulations for the sale 
“and disposition thereof conferred no power to grant to the 
“plaintiffs the land in controversy in this case.” (P. 230.) 


In the still later case of Goodlittle et al. vs. Nibbe (9 How., 
471) the claim was founded upon an inchoate Spanish grant, 
dated December 12, 1809; an act of Congress confirming 
the same, passed July 2, 1866,and a patent from the United 
States, dated Mareh 13, 1857, Alabama having been admitted 
into the Union in IS19. It will thus be seen that the case 
had in it the element of a preceding Spanish grant, which 
this has not, so far as these lands are concerned. ‘The court, 
after reviewing the case of Pollard vs. Ilagan, says: 


“Upon a review of tle case we see no reason for doubting 
“its correctness, and are entirely satisfied with the judgment 
“therein pronounced. * * * Undoubtedly Congress 
“might have granted this land to the patente oufirmed 

might have granted this land to the patentee or confirmec 
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“his Spanish grant before Wabama beeame a State. Dut this 
“was not done, and the existenee of this Imperfect and in- 
operative Spanish evyrant could hot enlarge thie power of the 
de Lonited States over the place in) question ciple , Alabama had 
“Deeoame a State, nor authorize the Creneral Grovernment to 
*erant or confirm a title to land where the sovereignty and 
‘dominion over it have beeome vested in the State.” 


The lands here in dispute were not included in the orly- 
inal grant: they passed to the new sovereign uncharged 
with any chum of private or municipal ownership whatever. 
California was admitted into the Union September 9, 1850. 
No proceedings to secure contirmation of the claim upon 
which this patent was issued were instituted until July 2, 
Iso2; no confirmation had until May 18, 1865, and = no 
patent issued until June 20, ISSk This patent was the first 
act of any Government attempting to make a grant of these 
lands, and it was made thirtv-four anda half vears after 
‘sovereignty and dominion over it had passed to and be- 
‘come vested In the State” of California. It was theretore 


Inetfectual for the PUPpOse of vosting title in the patenter 
We therefore submit that— 


nder the Constitution of the United States Congress 
had no power to grant and the executive officers of the 
(rovernment had no jurisdiction to convey the linds in ques 


nm or to inelude them in the patent properl\ issued for 


as the patent mncludes lands lving below 


Ordinarv di rh-watel bobark. itis tnetfeetual ana vod, 
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~NOTE.—This case having been three times argued 
in the Supreme Court, and their opinions being 


important and. not immediately accessible to 


the profession, have been printed for its con- 


venience. 
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ju the Supreme Court 


OF THE 


STATE OF CALIFORNIA. 


IN BANE. 


Qprxron Finep Jaxncary 2. 1TSo, 


UNITED LAND ASSOCIATION er ar., 


; 
f 


> ; 
iP MPM ECEFe HES, 


THOMAS KNIGITT, 


Apyelle if. 


Pupnic Laxnps—PAatrents—AttTuonity or LAND Orrice. 
ADMISSIBILITY OF EVIDENCE. 


lh. Act Cong. 1864, 67 (IS U.S. St. at Large, 334), provides that * it 
shall be the duty of the Survevor-Cr eral of California, in making sur- 


, a. ™ } _ 
veyvs of private land cliims tinally confirmed, to fell the decree of « - 
firmnation tts closely its practicable, Whllehever slliel decree dleslwhates thie 
specitic bonndaries of the cham; but When snel decree designates only 


the ontbounndaries within which tlhe epTTAMtit contirnied Is te be tuken, 
the location shall be made as hear as price ticable Im one tra tf. ane ima 
ecotpret Torn, and it shall be the duty of the Commissioner 
of the General Land OMce to require a substantial complance with the 
directions of this section before approving any plat and survey forwarded 
te him.” Act Cong. PSS) 8 Po. Ss. St. at Larve. O31). prewiede s that 
mc claimant on leis pore enti to the General 


‘the patent shall issne tot 
Land Office an authentic ceri stieate of contirmation., ited 2 ple for snrvey 
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of said land duly certitied and approved by the Survevor-General, whose 
duty it shall be to canse all private land claims which shall be finally 
contirmed to be accurately surveyed, and furnish plots of the same.” 
The decree coutirming defendant’s land claim described the land as ‘a 
tract situated within the County of San Francisco, and embracing so 
much of the extreme upper portion of the peninsula above ordinary high- 
water mark, * on Which the city of San Francisco is situated, as 
will contain an area of four square leagnes. Said tract being bounded on 
the north and east by the Bay of San Francisco, on the west by the Pacitic 
Ocean, and on the south by ni due east and west line drawn so as to in- 
eInde the area aforesaid.” The survey made under this decree include l 
by metes and bounds land below the line of ordinary high tide. The 
patent following the survey described the lands by metes and bounds, but 
recited the decree of contirmation. //+//, in ejectment for the lands le- 
low high tide, that the north, east and west boundary lines given in the 
decree and recited in the patent would prevail over those viven in the 
survey and the vranting clause of the patent, as there was no power by 
Which land conld be incladed tm the survey and patent, the claim to 
Which had not been contirmed by the decree. MeFarland, J., dis- 


senting, 


_ # Plaintiff, to make his prema Sach Cis, had the richt to prove hy 
surveys and imaps, accompanied by parol evidence, that the preinises 
were below the line of high tide, at the date of the condgnest. 


3. This evidence is not overcome by a patent read by defendant which 
includes the premises, if the patent shows upon its face that by reason of 
the specitic bonndary also viven im thi patent, the officer making it lined 
ra) powe rover lent below high tide, 


4. The oftice r had ho power to act npon land not contirmed to the 
Mexiean yrantee; nor can he by issuing a patent conclusively adjudicate 
upon his power over such land. 


>. The evidence of plaintiff was admissible and upon all the evidence 
the judgement is affirmed. 


Appeal from Superior Conrt, City and County of San Francisco; James 
(+, Mayvnire, Judye. 


Ejectment by the United Land Association and others against Knight. 
Jndyment tor plaintiffs, and defendant appeals. 


E. F. Preston and James A. Waymire, for appellant. Philip G. Galpin. 


By tie Court. Ix Bank. Paterson, J. 

This is an action of ejectment to recover a block 
of land lying below ordinary high tide in the City 
and County of San Francisco, and being a portion 
of that part of San Francisco known as ‘ Mission 
Creek lands.” The defendant claims under a patent of 
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the United States to the city, issued June 20, IS8S4, in 
satisfaction of a pueblo grant of four square leagues, 
Which was confirmed, by the decree of the United 
States Cireuit Court, May IS, 1865. The tract con- 
firmed by this deeree is deseribed as ‘fa tract 
“situated within the County of San Francisco, 
‘Cand embracing so much of the extreme upper portion 
‘ofthe peninsula above ordinary high-water mark (as 
‘“the same existed at the date of the conquest of the 
“country, viz., 7th of July, 1546), on which the city of 
‘San Francisco is situated, as will contain an area of 
‘‘ four square leagues; said tract being bounded on the 
“north andeast by the Bay of San Francisco, on the 
‘west by the Pacific Ocean, and on the south by a due 
‘enst and west line drawn so as to include the ares 


‘ 


* 


aforesaid,’ subject, however, to certain deductions for 
lands previously reserved or dedicated to public use by 
the United States. Under the decree referred to a sur- 
vey was made, and on August 15, 1568, was approved 
by the United States Surveyor-General for the State of 
California, which fixed the southern boundary of the 
land by following the high-water mark, thus excluding 
the lands of Mission Creek, of which the land im suit ts 
ch pet. Subsequently, in ISS4, the Secretary of the 
Interior caused another survey to be made, one line of 
which ran directly across the mouth of Mission Creek, 
thus including the lands of Mission Creek as a part of 
the vrant to the city. The patent to the city recites the 
decree confirming the grant. Plaintiffs’ claim of title is 
based upon a deed from the Tide Land Commissioner to 
Ellis, dated November 24, 1875, and subsequent convey- 
ances to them. They contend that the State, upon its 
admission into the Uuion, by virtue of its sovereignty, 
became seized of the land, it being tide land. This 
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right of the State, they claim, is recognized by the de- 
cree confirming the grant to the city. It is claimed 
that the patent is bound to follow the deeree in fixing 
the boundary at high-water mark, and that so much of 
the patent as attempts to convey lands below high-water 
mark is void, because in excess of the authority of the 
officials issuing the patent. 

Appellant contends that a party in an ejectment suit 
cannot question the validity of a United States patent 
for land upon the ground that it does not follow the 
decree confirming the grant; that the patent from the 
United States Government to the City and County of 
San Francisco for the pueblo lands confirmed to it under 
the Acts of Congress of Mareh 5, 1851, and of July 1, 
IS64, by the decree of the United States Cireuit Court, 
Which patent conforms in its deseription of the lands 
granted to the final survey, made as provided in the 
latter act in accordance with the instructions of the 
Commissioner of the General Land Office, is conclusive 
evidence, as against the State of California and_ its 
erantees, of the right of the city and county to all the 
land embraced within the exterior limits of the survey, 
including tide lands lying below the line of ordinary 
high tide. It is said that the question is no longer 
an open one in this State. The case of the People vs. 
City and County of San BF raucisco, fer Cal., OSS, 17 Pace. 
Rep., 922, is cited and relied on in support of this con- 
tention. It did not appear in People vs. City, ete., 
whether the decree of confirmation was made a part of 
the patent. In this case it is shown that the patent 
contains full recitals of the decree, and shows upon its 
face that the tract confirmed embraced ‘*so much of the 
‘“ extreme upper portion of the peninsula above ordinary 


“ high-water mark (as the same existed at the date of 
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‘* the conquest of the country, viz., 7th of July, 1546), 
“on which the city of San Francisco is situated, as will 
“contain an area of four square leagues,” ete. It shows 
that three sides of the tract are bounded by natural 
montments, namely, ‘on the north and east by the 
“Bay of San Francisco, on the west by the Pacific 
“Ocean, and on the south by a due east and west line 
‘drawn so as to include the area aforesaid.” If it be 
conceded, however, that the decision referred to covers 
the questions involved as fully as is claimed by the ap- 
pellant, we feel satisfied that the Supreme Court of the 
United States would not follow it in this case or any 
other, involving the same questions, which might go to 
that Court on a writ of error. ‘It has always been the 
‘practice here to adopt that view of a legal question 
“which has been taken by the Supreme Court of the 
‘* United States, when the question is within the branch 
‘of the jurisdiction of that Court which may be exer- 
‘cised by writ of error to this Court.” As the question 
isa Federal question, it is one which will be decided 
ultimately by the Supreme Court of the United States. 
i lehey Ves. Chambers, ded Cal... Oe), 

The question involved in this case is whether the offli- 
cers of the Land Department had power to patent land 
outside of the natural boundaries eiven in the decree of 
confirmation. If the Land Department had no jurisdic- 
tion to act, if un portion of the land desertbed in the 
patent was nota part of the public domain, or if there 
was no legislation authorizing its conveyance by the 
Land Department, then, under the decisions of the 
United States Supreme Court in Doolin vs. Corr, 125 0. 
=. HIS, S Sup. Ct. Rep., 1228, and other Cilscs therein 
cited, the patent Is inoperative to pass the title; and 
objection can be taken to it on these grounds at any 


time, and in any form of action. 
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Phe Ceovernment otf the Untted States is in duty 
} arr Las . 
hound to earry into effect the stipulations contained in 
; : ‘ ’ ’ . ¥ ’ , P 41 . 
the treatv of Guadalupe Tlidalvo: bu nme power to do 
‘ 4 


: , , : — , 
<o must be excreised in the manner provided by ¢ (Ile 


sress: and it would seem that when Congress vested in 
’ ’ ? 
the Federal courts the power to deter the rights of 
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Mex dik Cluillalbllts, adhe pros lied «(section «) that in 
: ee. 47 , - . F ‘ , ] , , ae 1? 
bat Te the surveys the Survevor General should POLioW 
the decree of confirmation as closely as practicable. 
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Whenever such Mecprer Mesi*ates the specliic bounel- 
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aries, and that ** it shall be the du Vv ot the Conimis- 
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siuntial CO pan ee With the directions of tire section 
beiore approvilke giv survey allie re forwarded to 
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him,” that the officers of the land adeparcment are, as 
oe * ale anviliary ta the canrt. wi 

leo SICH) Gaddis, MIELE) CLUEN TILDE tO the court, WIth spPe- 
elul and limited jurisdiction to carry oul Its decrees, 
Section 15 of the Act of 1551 (8 U.S. St., 651) provides 
that ‘* the patént shall issue to the claimant upon his 
‘ presenting to the General Land Office an authentic 


‘ 


certificate of confirmation, anda plat or survey of said 
land, duly certified and approved by the Survevor 
] 
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General, whose duty it shall be to cause all private 
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and claims which shall be finally contirmed to be ac- 
curately surveyed, and to furnish plats of the same; 
and in the location ot sald claims the =e Survevor 
General shall have the same power and authority as 


are conferred on the Register of the Land Office hy 
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‘ section 6 of the Act, to create the office of Surveyor of 
“the public lands of the State of Loulsiana, ap- 
“proved Mareh 35, 1851.” Under this — pro- 
vision, we think it clear that the power of the 
Surveyor-General is restricted to the claim as finally 
confirmed. It has been decided in several cases, on ap- 
peal from decrees of confirmation, .that the deseription 
must be followed; that ‘‘ the decree isa finality, not only 
on the question of title, but as to the boundaries which 
it specifies.” (United States vs. fTallech, 1 Wall., 455; 
the Fossat Case, 2 Wall., 649; IZiqueras vs. United States, 
5 Wall., 529, Vuu Reyuegan vs. Bolton, 95 U.S., 35.) 
In ILigueras vs. United States, the Court declared that 
‘confirmation niust precede the survey which is made 
‘subject to such an order; and, if the decree of con- 
‘* firmation is so indefinite and incongruous that it can- 
‘not be executed, then it is void, and of no effect, and 
“ the claim to the land stands upon the same footing, in 
“ legal contemplation, as a claim which was never pre- 
“sented to the commissioners for adjudication.” In 
the Fossat Case the Court held that it was not com- 
petent for the District Court to depart from its own de- 
cree in the exercise of the power conferred by the Act of 
June 14, 1560; that the Court was bound to execute the 
decree by fixing the fines of the grant in conformity 
with the provisions of the decree, the decree being not 
only the foundation of the validity of the grant, but of 
the proceedings in the survey and location of the land 
confirmed, In that case, as in this, the decree provided 
for specific boundaries on three sides of the traet, and 
left one side to be surveyed. If the Court, which then 
had the power to supervise and confirm or reject the sur- 
vey, as the land department now does, could not alter or 
depart from the specific boundaries given in its own 
decree, how can the officers of the land department? 


() 


These cases, to be sure, were direct appeals to the 
Supreme Court of the United States; but they bear 
directly upon the question of the authority of the ofti- 
cers of the land department to patent lands outside of the 
boundaries of the decree of contirmation, and that is the 
question here. If the land granted is not within the 
power of the officer, the grant or patent is invalid. In 
Polk vs. Wendal, 9 Cranch, 87, Chief Justice Marshall 
sald: ‘* There are cases in which a grant is absolutely 
‘ void, as where the State had no title to the thing 
“ eranted, or where the officer had no authority to issue 
“ the grant.” In Vew Orlequs vs. Unsted States 10 Pet., 
662-751, the Court said: “ It would be a dangerous doc- 
‘ trine to consider the issuing of a grant as conclusive 
‘ evidence of right in the power which issued it. On its 
‘ face, it is conclusive, and cannot be controverted: but 
‘if the thing granted was not in the grantor no right 
‘ passes to the grantee.” So in this case, unless Con- 
gress las given the land department power to dispose of 
land belonging to the State of California—lands lving 
outside of the boundaries of the decree—a_ patent 
to land shown to be outside of such decree ts invalid. 
In Weight vs. Roseberry, 121 U. S., 488, 7 Sup. Ct. 
Rep., 985, it appeared that land which had been previ- 
ously granted to the State by the Swamp Land Act 
was held by the defendant under a patent from the 
United States issued on a pre-emption claim. The 
Court held the patent to be invalid as a conveyance, 
because the land was not, at the time it was pat- 
ented to the defendant, within the granting power of the 
Land Office. The State of California took the lands in 
controversy, In 1850, as effectually as if she had received 
them by grant from Congress. Tf the land department 
hisacl the power lo determine (list land outsicde of the le- 
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cree of contirmation should be conveved, it would neces- 
sarily have the PpowWer LO puss Oll its own rielit to convey 
the land, but the decree of contirmation was the founda. , 
tion of the power to make the patent, It precedes and 
limits the power of the officers of the land department. 
If the latter are not limited by the decree, then the Court 
lay confirm a tract in one place, and the officers locate 
it in another, and the patent which attempts to convey 
the latter tract controls the former. This cannot be, for 
the whole power of deciding what shall be granted in 
pursuance of the treaty is intrusted to the judicial de- 
partment. Section 7 of the Act of IS864 (15 U. S. St., 
|). reat), shows that the power of the land department ix 
limited by the provisions of the decree: ‘ It shall be the 
‘duty of the Surveyor-Generalof California, in making 


‘surveys ot private land claims finally contirmed, to 


‘follow the decree of confirmation as closely as practi- 
‘eable whenever such deerte designates the specific 


‘boundaries of the claim: but, when such decree desig- 

hates only the oui-boundaries within which the 
‘ quantity confirmed is to be taken, the location shall 
‘be made, as near as practicable, in one tract, and ina 
‘compact form, * * * and it shall be the duty of 
“the Commissioner of the General Land Office to re- 
‘quire a substantial compliance with the directions of 
‘this section before approving any survey ane plat for- 

warded to him.” | Here is an eimphatic declaration by 
Congress that the decree is the limit of the power of the 
land departinent, and shows very clearly, we think, that 
Consress has not given to the officers of the land depart- 
ment the exelusive and final power of determining 
Whether any land is within or without the location of 
the decree, or of locating grants in places where the 
courts have not located them. If such power is not con- 
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ferred upon the land department, any attempt to convey 
land outside of the permanent boundaries named in the 
decree is not an error of judgment simply, but is an Act 
void for want of jurisdiction, 

Under the laws of Mexico existing at the time of the 
treatv, lands below and within 200 evrus of the seashore 
could not be held in private ownership (Wheeler, Land 
Titles, 15); and the land officers of the United States 
could not, in the absence of a judicial weljudication thiaat 
such land belonged to a Mexican claimant, convey to 
him. ‘SAH that place is called *sea-beach’ which is 
covered by the waters of the sea when at its highest 
point during all the vear.” (ITall Mex. Law, 448.) 
The king could not alienate such lands. (Ver Orleaus 
Vs. United States, 10 Pet., (26: Milne vs. Givodeau, 12 
La., 324.) The shore of the sea is that part of the land 
covered ly Water In its greatest ordinary lux, the Ports, 
bavs, road-steads and gulfs, and the rivers, although 
they may not be navigable (Mission Creek is navigable), 
their beds, mouths, and the salt marshes. (llail, Mex. 
Law, 448-505; Civil Code Mex., Art. S02.) 

A patent cannot be issued by thie lane departine hi to 
a person hot named in the decree, because thr COUrts, 
and mot the department, ire viven the power to deter. 
mline the persons to whom the lands were granted by 
Mexico. If the judgment of the Court should decree 
that the grant is a forgery, and therefore void, and the 
land department should patent the land claimed, the 
nection of the department would bye shown lw he void 
Upon the production of the decree, because Convress lies 
eiven to the courts jurisdiction to determine the validity 
or invalidity of the claim. Of course, In cases where 
the Court, by its decree, lias established the validity ot 


the erant, anda tract of a certain number of acres has 
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been contirmed to be located within the exterior limits 
of a larger tract, it is left to the officers of the land de- 
partment, in their discretion, to locate and survey the 
requisite number of acres within the larger tract; and 
their action in execution of the decree is not subject to 
attack in any collateral proceedings, because it is within 
their jurisdiction, and in pursuance of the decree. In 
such cases there cannot possibly be any conflict between 
their action and the directions of the decree. It is 
auxiliary to the decree, and as conclusive as the decree 
itself. Unless we bear in mind the distinction between 
causes of this kind—the confirmation of a certain num- 
ber of acres to be located within the exterior boundaries 
of a larger tract, and designated by the Supreme Court 
of the United States as ‘‘ floats "—and cases in which 
the boundaries, or some of them, are definitely fixed by 
the decree, the decisions upon the subject will appear to 
be very conflicting. An examination of the authorities 
cited at the argument of this case and the argument of 
People Vs. (“ty and Connty of San Franeiseo, with this 
distinction in view, will illustrate the principle stated, 
and explain what would otherwise seem to be a con- 
flict of decisions on the subject. In Moore vs. Wilhiu- 
sow, 15 Cal., 478, relied on by parties claiming under 
the patent from the United States, the Court regarded 
the grant “as conyeying an interest to four leagues 
lving within a larger tract.” (Page 486.) 

lt is true the patents, In some cases, seem to have 
gone beyond the boundaries of the deseiv, and yet they 
were held not to be yoid:; but it was so held in each 
case because the parties attacking the patent had 
no tithe to land lving outside of the exterior bound- 
aries, and were not, therefore, in a position to attack the 
validity of the pritent, In Doolan vs. Corr, the Court 
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held (only Waite, C. J., dissenting), that one who had 
not even connected himself with the paramount source of 
title might question the validity of the patent; 125 U.S., 
61S, 5 Sup. Ct. Rep., 1228. In Ward vs. Melford, 52 
Cal., 569, the district Court, as it had the right to do 
under the law then applicable to its decrees, had re- 
viewed the survey, and confirmed it. Evenif its action 
were Irregular, it was not void. But at the time the 
grant before us in this case was confirmed the surveyor 
Was not required to report his action to the Court for 
confirmation, and no report was made, 

In Chipley vs. Farris, 45 Cal., 539, the patent covered 
only a portion of the tract deseribed in the decree, but 
not the land in controversy. Plaintiff had ne legal 
title, because no patent had been issued to him under 
the decree. The question as to the power of the land 
department to patent lands outside of the boundaries of 
the decree was not involved. Within the boundaries of 
the decree it may act. Without the boundaries it has 
no jurisdiction, Furthermore, in that case the deserip- 
tions were both by metes and bounds, and it Is expressly 
admitted by respondent in that case, in’ his written 
points, that if the side lines of the tract in controversy 
were the seashore a different rule would apply. In 
Teschenacher vs, Thompsou, IS Cal., 11, the Court as- 
sumed that the grant was of ‘fa specific quantity lying 
in anarea of larger extent;” page 24. In Cossedy vs. 
Curr, 48 Cal., 339, there was no conflict between the de- 
cree and the patent. The survey and patent, as the 
Court said, simply carried out the decree, and were con- 
elusive between the parties. Of course, where ‘ the 
survey and patent but carry out the decree” the patent 
is conclusive between the parties. In none of the cases 
cited is the question of the power of the oflicer to issue 
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a patent for land not embraced in the decree considered, 
It does not follow logically that because the patent ts 
conclusive in all cases where the land department had 
jurisdiction, it is conclusive as to all lands Iving with- 
out the boundaries of the decree, as well as within them. 
The survevor cannot incorporate into the decree lands 
not confirmed, nor can he shift on the surface of the 
earth the natural boundaries —mountains, bavs, or 
oceans. The presumption always is, doubtless, that the 
metes and bounds follow the decree; but to hold that 
the positions of the natural monuments are indisputably 
tixed by the courses and distances of the SUPVeVOr, and 
approval of the land-ofticers, would be placing ad Colle 
struction upon the acts of Congress never intended by 
that body, and not warranted by the decisions of the 
national courts. The land department has power to do 
What the Court cannot do, viz., locate, survey, and pat- 
ent tracts of land designated by the Court within larger 
areas; and when a ranché is confirmed by name to fix 
its boundaries, but when the Court itself, in its decree, 
fixes one or more of the boundary lines, the department 
has no jurisdiction to go beyond it. The distinetion 
between the different kinds of grants is clearly and fully 
stated In Uusled States vs. McLaughlin, 127 U.S., 428.5 
Sup. Ct. Rep., llaa, and in) United States Vs. Curtuer, Os 
bed, Rep. l. Ih Doolan Vs. Curr, SU pre, the Court said: 
‘There is no question as to the principle that, where 
“the officers of the Government have issued a patent, 
“on due form of law, which on its face is sufficient to 
* convey the title to the land described in it, such patent 
“sto be treated as valid in actions at law, as distinguished 
‘from suits in equity, subject, however, at all times, to 
“the inquiry whethersuch officers had the lawful authori- 
“ty tomake a conveyance of the title. But if those 
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‘ officers acted without authority: if the land which 
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they purported to convey had never been within their 
‘ control, or liad been withdrawn from that control at 


* 
* 


the time they undertook to exereise such authoriiv— 


° 
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then their act Wis voird—void for want of power in 
‘* them to act on the subject-matter of the patent, rat 


* 
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merely voldable. In which latter case, if the cireum- 
*” stances justified such at deeree, cl cirect proceeding, 
With proper averments and evidenee, would be re- 


‘ outred to establish that it was voldable, and should 


| 
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therefore be avoided. The distinetion is a manifest 
‘one, although the e:rreumstances that enter into it are 

not always easily defined. It is, nevertheless, a clear 
‘ distinciion, established by law, and it has been often 
‘asserted in this Court that even a patent from the 
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Government of the United States, issued with all th: 
forms of law, may be shown to be void by extrinsic 
‘evidence, if it be such evidence as by its nature is 
‘capable of showing a want of authority for its Issue.” 
Under this and other decisions, Including many de- 
decisions of this Court, (VeLarghlin vs. Powell, 50 Cal, 
63: MeLanghlin vs. Heid, 63 Cal., 208; Railroad Cor vs. 
MeCusker, 67 Cal., 67, 7 Pae. Rep., bey Mining (lo. Vs. 
Oliver, 75 Cal., 14, 16 Paces Rep., TSO, quoted approey- 
ingly in Wright vs. Roscherry, supra.) the evidence ot- 
fered and admitted was competent, relevant, and = mia- 
terial, and fully established the findings of the Court. 
The deeds to ellis, and evidence ot the location Oli the 
earth’s surface of the line of high tide, were properly 
admitted, 

Now. if it be true, as a matter of law, that the Sur- 
vevor General had no power to Include In a survey any 
land, the claim to which was not confirmed by the de- 
cree of the Cireuit Court, and that neither the Comiis- 
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sioner of the Land Office nor the Secretary of the Inte- 
rior had any power to direct or approve such a survey; 
the only question is, Which of the west, north and east 
boundary lines, respectively shall prevail—those given 
in the decree, and recited in the patent, or those given 
in the survey, and employed in the granting clause of 
the patent? In determining this question, there is no 
violation of the principles which forbid a collateral at- 
tack upon such Instruments. There is no such attack. 
It becomes simply a question of construction. Both de- 
scriptions are Upon the face of the patent, and the case 
is one in whieh the plaintiffs claim that the defendant's 
title depends upon a deed describing the property by 
natural boundaries, and also by metes and bounds: that 
the description by metes and bounds includes land not 
included within the natural boundaries, and which de- 
fendant claims to own, but which is in fact owned by 
plaintiffs; that their title should be quieted because the 
natural and permanent boundary lines should prevail 
over the description by metes and bounds. A determi- 
nation of this question will in no way affect the location 
of the south line. By the decree, the surveyor was to 
fix that line; but, if the surveyor had run his line 
through the bay of San Francisco, and taken in lands 
of the State Iving below the high-water mark on the 
eastern shore of the bay, or lands Iving in the foot-lills 
of the county of Contra Costa, would it be contended 
that the patent, although reciting the decree confirming 
four leagues on the peninsula of San Francisco, with the 
bay of San Francisco as the eastern line thereof, is con- 
clusive evidence, as against the State or its grantees, of 
the right of the City and County of San Francisco ‘to 
“all the lands embraced within the exterior limits of 
“ the survey, including tide land lying below the line 
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‘of ordinary high tide.” and in fact conclusive agains! 
everybody as to all lands included in the survey, wher- 
ever located? = Tf the plaintiff, in the case supposed, would 
not be prevented trom showing that the metes and 
hounds included land belonging to him, net comtirmed 
by the deeree, and which the land officers could not 
convey, Why may he not show the same thing in this or 
any other kindred case? In Move vs. Messiué, 37 Cal., 
42, the court =e: * The eall tor the seashore as the 
‘southern boundary must be regarded as the more de- 
finite and certain, and will prevail over a call tor a 
mere station and over the courses and distances.” 
But, whether we consider it as a collateral attack, or 
ao omere matter of construction, it is clear, we think, 
that, under the decisions of the Supreme Court of the 
United States In Jioolan vs. Corr, sep, and other cases 
there cited, ‘‘ want of power in an officer of the Land 
‘ Office to Issue a land patent may be shown in an ae- 
tion at law by extrinsic evidence, although the patent 
— lisis heen issued with atl the fornis of haw required for 
“a patent of public land.” There were no errors in 
the rulings of the court. The evidence shows bevore 
doubt that the land in controversy is outside of the nat- 
ural boundaries of the decree. The judgment is there- 
fore ailirmed., 
PATERSON, J. 
We concur: 
WORKS, J., 
KON, J, 
SHLARPSTEIN, J. 


Tuorntox, J.) | coneur in the judgment, and wall 
file an opinion hereafter. 


[| dissent: MeckFarbLanp, J. 
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By tHe Court. Iw Bank. Fox. J. 


This case was first heard and an opinion thereon tiled 
in department. Subsequently a rehearing in bank was 
cranted, and after argument a decision was filed Janua- 
ry 2, 1890. This was followed by divers petitions for a 
-econd rehearing, representing that the case was one ot 
vreat public importance, involving the validity of land 
titles toa very considerable and what is now a very val- 
uable portion of the city of San Francisco, and in view 
of the alleged importance of the questions involved, a 
rehearing was granted. Upon this hearing elaborate 
oral arguments have been made, and all who desired 
have been permitted to file printed briefs and arguments, 
ull of which have been carefully considered, and we are 
~till constrained to adhere to the conclusion first reached 
in bank, and announced in the opinion written by Mr. 
Justice Paterson, 25 Pac. Rep., 267. 

This is not, as assumed on behalf of appellant, a case 
of conflict between two parties, both claiming under the 
(royerniment of the United States; nor is it a case where 
one is Claiming under patent issued by the Government 
of the United States, and the other is a mere naked tres- 
passer, failing to connect himself with any paramount 
-ouree of title. 

The defendant, and those who are situate like him, 
and on whose behalf argument is here made, claims un- 
der the Pueblo of San Francisco. That pueblo claimed, 
and derived its title, not under the Government of the 
United States, but under the Government of Mexico. 
Its grant was not a special one, made by the supreme 
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legislative authority of the sovereign State, but was one 
made by the ministerial officers of the Government, un- 
der, and necessarily in conformity with, its general 
laws. Necessarily so, for if the ministerial officers ex- 
ceeded the authority conferred upon them by law, then 
their act was void. It must, therefore, be assumed that 
the grant was only such as the ministerial officers were 
authorized by law to make. 

The patent of the United States, invoked by the ap- 
pellant, is net an original grant; does not emanate from 
the source of title, but Is a mere acknowledgment that 
the Pueblo had title from the Mexican Government—the 
predecessor of the United States —and a release of all 
claim on thie part of the United States lo the propery 
found by its judicial tribunals to have been so vested in 
the Pueblo. The patent was not necessary to invest the 
Pueblo with title, for its title existed at the cession of 
the territory. It was recognized by the decree of final 
confirmation (cited in the former opinion), and as shown 
by that decree it was of a fixed and delinite quantity of 
land, with its boundary on three sides fixed and estab- 
lished by the terms of the original grant, and marked 
by the hand of nature as limited by the shores of the 
sea. It required to be surveyed —for one purpose only 
—that of so fixing and establishing the boundary whieh 
was left undetermined by the original grant as to secure 
the even quantity, exclusive of that which was held ly 
title paramount within the natural boundaries so fixed 
and the survey so made. The patent was only evidence 
of the pre-existing title. 

Wolermanm Vs. Sieeth, 1S Cal., 41%). 


The only purpose of a survey was that of establishing 
the one undetermined line, the southern line, of the 
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body of land to which the pre-existing tithe should at- 
tach, 

in the case of this Pueblo, it undoubtedly became 
necessary, In order to secure quantity, to make a gen- 
oral survey of the whole, and also a survey of the sey- 
eral parecls within the exterior boundaries which were 
confessedly held by adverse claimants holding under 
naranmiount title; but this necessity and power existed 
only for the purpose of ascertaining and determining 
the one undetermined and uncertain boundary line— 
that on the south. The rielit to make that survey, anid 
establish that boundary, belonged to the political depart- 
nicht of the Government, and could not be exercised by 
the courts. But the court could ascertain and fix the 
position of the natural boundaries which were designated 
in the grant, and did do so. While the courts could 
not and cannot interfere with the action of the political 
departinent of the Goverment in fixing the one bound- 
ary Which was left undetermined by the grant as finally 
confirmed, they must determine whether the prior rights 
of third parties have been interfered with by the survey 
and patent issued thereon, While the survey and pat- 
ent are conclusive upon the courts in actions of eject- 
ment, they are so only when not in conflict with the 
prior rights of third persons, and in such actions their 
inconclusiveness can be asserted to the extent’ essential 
for the protection of such prior rights. 
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The patent, so far as it is construed as a conveyance, 
Is to be construed only as a quit claim, releasing to the 
patentee such interest as the United States possessed in 
the land conveyed by the original grant, and it takes 
efiect hy relation at the time when the proceedings Were 
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originally instituted before the Board of Land Commis- 
stoners for the confirmation thereof: as a record of the 
Government, it is evidence that the claim asserted was 
valid under the laws of Mexico ( Vufes vs. Sucfth, 38 Cal., 
él): but it is valid as such record only to the extent that 
it conforms to the decree of the judicial department Ol 
the Government in reference to those matters upon 
which the judicial department were empowered to de- 
cide: that is to Say, the decree of contirmation, with 
reference to the lixed natural boundaries, and to the 
survey made by the political or ministerial department, 
establishing the only boundary which was not fixed and 
determined by the decree of contirmation. As a deed it 
can convey nothing which the Government had not the 
power to grant or confirm at the date of filing the peti- 
tion for confirmation. (See Doolin vs. Curr, eited by 
Mr. Justice Paterson, and cases therein cited.) It cer- 
tatnly could convey nothing which was not at that time 
vested and neverafterward became vested, in the United 
States. And this question may be inquired into upon 
collateral attack, In an action of ejectment, 

In Selling Company ee itp, lO4 UL S., O14, the 
Supreme Court of the United States, In) passing upen 
this question of collateral attack upon a patent In an ae- 
tion of ejectment, says: “Tf they [the lands embraced 
in the patent] never were public property, or had pre- 
viously been disposed of, or if Congress had made ne 
provision for their sale, or liad reserved them, the de- 
partment would have no jurisdiction to transfer then, 
and its attempted conveyance of them would be inoper- 
ative and void, no matter with what seeming regularity 
the forms of law may have been observed. The action 
of the departinent would in that event be like that of 
any other special tribunal net having jurisdiction of a 
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ease Which he had assumed to decide. Matters of this 
kind, dizelosing a want of jurisdiction, may be consid. 
ered by a court of law. In such case the objection to 
Phie patent ve aches beyond the action of the special tri- 
bral, and goes to the exrvsteae op sihigeot EEL wheel af 
ES COLE he gah bor eh 

ln the later ease of Wovaght Vs. Roseberry, > a te 
D1, the same court eer considers the question, aid 
biel only cp theote ~ sie approves thie foregolng but also the 
followine prutssare. is - proce bit miay hie collaterally ltil- 
perched it AL | aetion, ame ite Operation iis ad CONnVEN- 
ance defeated, by showing that the department hac no 
jurisdiction to dispose of the lands; that is, that the law 
did) net provide for selling them, or that they had been 
reserved from sale. or dediented to spectal Purposes, oF 
had been previously transferred to others. In estab- 
lishing any of these particulars, the judgment of the 


departineit pronh tatters properly before it is not as- 
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And still later, in Doolan vs. Core (125 U.S... 618). 
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the deseription given in the patent includes land whieh 
the Government or its officers had no power to convey. 

This being se, then, when the patent was offered in 
this case, the plaintiff had a right to challenge its va- 


lidity, het }* rhiaps is to evervihing thisat 1 purported tu 
convey, but as a conveyance of a particular tract for the 
recovery of Which the action is brought, on the ground 
that that tract was not embraced within the lands coy- 
ered by the grant which the patent was intended to evi- 
dence, and was not land of which the Government or 
its officers had the power to make valid conveyance. 
Being so chailenged, it is found and conceded that the 
land lies, net on or near the southern boundary of thy 
four leagues for which the grant is contirmed—the only 
boundary which the niinisterial otticers of thre (rovern- 
bhlesthi Were required, authorized OF clibpowere 7 to estab 
lish—but midway between the northern and southern 
extremities of said four leagues, and near to but outside 
of the eCastern boundary thereof, Hs salad boundary liseel 
been fixed and established by the laws of the mation 
making the grant, and found and contirmed by the 
judicial department of the Government In its decree of 
conutirmation, 

Was it outside of that boundary? It is fovaed ane at 
the argument «disited to be below ordiuaey high-wates 
werk, ina navigable arm of the Bay of San Franetseo. 
If so, it was outside the boundary line of the grant, 
under the laws of the country by whieh the grant was 
made. Under the laws of that country, these lands 
below ordinary high-water mark constituted the beach, 
or sea shore, and ‘with respect to the ownership, i 

pertains to the nation which is mistress of the country 

of which it forms a part, and with respect to use, to 


e all men.” (Leves 5 Fe }?. te. 2. praar od. ) The kine 
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could not alienate such = lands, (See New Ovleaus vs. 
Cnited States, 10 Peters, 726, and other authorities eit | 
by Mr. Justice Paterson.) That the Government did 
not alienate them is established by the deeree of con- 
lirmation quoted in the former opinion, by which decree 
it is expressly declared that the lands so granted, and of 
which confirmation is decreed, are bounded on the 
‘north and cast by the Bay of San Francisco, and on 


“the west by the Pacific Ocean.” That the ministerial 
officers of the Government were bound by the descrip- 
tion given in that decree, so far as the decree did give 
definitive boundaries, and had no right to include in thi 
patent lands outside of such boundaries, is abundantly 
established by the authorities cited by Justice Paterson 
in his opinion. ; 

Again, the land in dispute was not land which the 
Governinent had the power to grant at the date of the 
filing of the petition forcontfirmation. Not having been 
cranted by the Mexican Government before the con- 
quest, it remained the property of the soverelgn, The 
petition for confirmation was not filed until long after 
the admission of California into the Union.  Immedi- 
ately upon such adimission, the State by virtue of her 
sovereignty became-seized of the land, the same being 
tide land of the Bay of San Francisco. The land did 
not, therefore, belong to the United States, and even 
Congress had no power to grant it to another.  Qmoad 
this land, the patent is absolutely void, for the reason 
given in Lessee vs. Weadell (9 Cranch, S7), cited on 
behalf of appellant; the Government in whose behalf 
the patent was issued had no title to the thing granted. 

It is claimed on behalf of appellant that the doctrine 
of stave deersis should be applied to this case, and that 
When so applied, the question here involved is ves 
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adjudicate, under the decision of this Court in People vs. 
Sup PB yanessco (40 Cal... ssh). We do liet think =O), That 


case Was decided on demurrer to 2 complaint which ad- 


mitted on its face that the patent was In * due form of 


law,” was based upon a survey certified to have been 
made in strict conformity with instructions of the Com- 
missioner of the General Land Office, whieh = instrue- 
tions had been given under the directions of the Secre- 


tarv of the Interior: was issued under the ereat seal of 


the United States, and purported by Virtue of the 
authority of said decree of confirmation, and in pursu- 


ance thereof, to grant and convey to the itv of San 
Francisco the land embraced and deseribed in the plat 
and survey, and including the premises within the 
exterior boundaries thereof. (See page 5935.) The de- 
cree itself is also copied in full into the opinion (see 
pace 592), but did not there, as here, dppear to have 
been a portion of the patent. It shows Upon Its face 
that the grant as confirmed was bounded on the east by 
a natural boundary, to wit: ordiuery high-water mark ot 
the Bay of San Francisco (as the same existed at the 
date of the conquest of the country, namely, the 7th of 
July, 1846). This deeree has been accepted and become 
final, and settles the question for this and all othe 
courts, and for all other officers and tribunals, as to what 
was included in the grant, so far as this eastern bound- 
ary Wits concerned, But the Court on demurrer was 
hound to take as true the allegation of the complaint, 
that the survey was made and patent issued ‘* by virtue 
of the authority of said decree, and in pursuance there- 
of,’ and that it did “* grant and convey to the City ot 
San Francisco the tract of headiel 4: enbrace | anid le- 
scribed in said plat and survey, and ‘ ineluding the 


preiilses within the exterior boundaries tC haere nel Tak- 
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Ing these allegations to be true, the bill being Ta 
tiwet, affirmance of the judgment which had been ren- 
dered for defendant on the demurrer necessarily fol- 
lowed, 

But it is insisted that the case did not go off upon the 
proposition that these allegations must be taken as true, 
but the Court considered and determined the broad (pUles- 
tion of the conclusiyveness of the patent, as the same is 
here and now presented, This seems to have been the 
course pursued by the Court, and it furnishes the strong- 
est possible argument for refusing to accept the opinion 
then given as conclusive of the case at bar, for it was 
One hot hecessary to the decision of the Case. 

But disregarding that point, the Court was not then 
convincing in jis reasoning or happy in its selection of 
authorities in support thereof. Neither of the three re- 
cent decisions of the Supreme Court of the United States 
cited above, and referred to in the opinion of Mr. Justice 
Paterson, were cited by counsel or referred to by the 
Court. It is hardly possible that the conclusion of the 
Court In People Vs. San Francesco, as tO the conclusive- 
ness of the patent as a conveyance of land below. or- 
dinary high water mark, could have ever been reached 
if the attention of the Court had been called to the cases 
ot Sinelting Company V5. KNeimp, Woaveglt .¢ * Roseheriry, 
amd Doolin vs. Curr, supra. In fact, the two later cases 
were decided after the briefs were tiled in People vs. Sun 
Broveiseo., 

One of the cases upon which the Court rests its con- 
clusion inp People vs. San Freveiseo, is that of Cassidy 
vs. Core, dS Cal., 839. In that case the claimant held 
under a Mexican grant, held to be a perfect grant. It 
was confirmed to the extent of two leagues, and nomore, 
wlthough he claimed to have received juridical possession 
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of a larger quantity. Tle took no appeal. In due time 
his two leagues were surveyed off, the survey approved, 
und patent issued. He accepted the patent, and then 
the question in the action was whether he could still 
claim title to lands not included within the survey given 
In the patent, but claimed to have been tneluded within 
the linits of lis original juridical possession, The 
Court held that having accepted the prctenet, he was 
estopped from claiming lands outside the boundaries of 
the deseription therein given. The question was so 
different from the one here involved that we are unable 
to sec how the decision constitutes any authority upon 
this question whatever. 

In Moore vs. Wilhivson, 15 Cal., 487, another of the 
cases relied upon in support of that opinion, the grant 
was for merely four square leagues, but within a traet 
atlmost without limitas to extent or a western boundary, 
and the order was that “the Judge who may give pos- 
‘session will cause the same to be measured according 
‘to the ordinance, leaving the remainder, which mhay 
‘yosult to the nation for its proper uses.” Upon con- 
firmation, approved survey and patent, the same being 
for four leagues and no more, the question was whether 
persons Without title, but claiming to have settled within 
the exterior boundaries of the tract from which the four 
leagues was to be taken prior to the confirmation and 
survey, and to have filed declaratory statements as pre- 
emptors, could attack the patent on the ground that the 
patented lines did not conform to the juridical posses- 
sion. The Court held that in such a case they could 


not; that the patent was conclusive of the validity of 


the grani, of its contirmation, of the survey and its con- 
formity with the confirmation, and of the relimnquish- 


ment to the pacentlec of all the interest of the United 
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States da the land patented, It could hardly have held 
otherwise, for the survey was within the natural extertor 
botuiedlaries hated 1 the rrahit, ot which, cs in this 
Case. hatural exterior boundaries Were elven (>}) three 
~ides, and within those natural exterior boundaries no 


valid: pre-emption claim could be made until survey and 


<evrevation of the grant. But the case is in no sense 
parallel to the one at bar, or the one in support of which 
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Mextean Government at that point, the State 
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fuct that the land had so been granted ly: the formes 
Groverniment. In that case, also, the survey was one ap- 
proved by the Judicial Department of the Government. 
tere the Government, through its Judicial Department, 
has determined that the lands below ordinary high-water 
ark were wof Included im the grant, and directed that 
the survey be made accordingly. Not being so included, 


’ 
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and the Court having sO) decreed, it follows that 
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perlits iol the State Were hot subordinate to, oF Prost. 
poned to the settlement of the grant to the pueblo. 

The same may be said of Weed vs. Melford (32 Cal., 
HD), also elted in SUP port ot threat decision, fF Was al- 
niost om all fours with Tesehuctecher vs. Thowpsow, and 
was decided on the authority of that case. ln that case 
us in the others, both the grant and and the surves 
thereof had been coutirmed by the Judicial Departinent 
of the Government, and ineluded the salt marsh. The 
Court properly held that where the Mexican Govern- 


ment liad, before the conquest, granted those lands, | 


he 
rights acquired by Calitornia by virtue of her sover- 
elonty were subordinate to the grants so made. There 
is nething in the conclusion reached new or on the 
former hearing of this case in bank in conthet with these 
authorities. The difference is found in the facts. 
There it was adjudged in and by the decree of comtirmia- 
tion that the lands in dispute hard been rradate «| hy the 
Mexican Government before the conquest: here it has 
been adjudged and determined in and by the decree of 
confirmation that they had vof been so granted. The 
adjudication im both cases is final, 

The only remaining case cited In support of the opin- 
ion in People vs. Sau Frenesseo, is that of Leese vs. Clevl 
(1S Cal, 574, and 20 1d.,425). All that was decided in 


that case bearing upon the case at bar, was that ‘ the 


i ena 


semmcteangee et ncLae a ht a 


——— 


.*) 
opi? 


‘defendants, taking whatever interest they possess In 
| ‘ subordination to the future action of the Government 
” 1 determining the location of the older 
| ‘rant, are in no position to question these proceed- 
‘ings: and that ‘‘the term third person refers not to 
‘all persons other than the United States and the 
‘claimants, but to those helding imdependent titles 
‘arising previous to the acquisition of the country.” 
Both of these propositions May be accepted as true, but 
they do not militate against the view we have taken of 
this case. The plaintiffs in this case, it is true, do not 
Claim by virtue of an older grant from the Mexican 
Government, | 

What they claim, is that the /ocus (i gue was never 
eranted, and under its laws could not have been granted, 


by the ministerial officers of the Government of Mexico; 
that this fact is established, not only by reference to the 
laws of Mexico, but also by the final adjudication of the 
courts of the United States in and by the decree of con- 
firmation of the grant which was made; that not having 
been granted, it remained, at the date of the conquest 
the property of the nation, and passed as such to the 
United States: that the United States having made no 
grant thereof upon the admission of California into the 
Union, September 8th, 1850, it became the property of 
the State by virtue of her sovereignty, and the United 
States could not thereafter make a valid grant thereof. 
The State did not take in subordination to the older 
grant, and her rights were not postponed until the set- 
tlement of the rights of the older grantee, for there was 
no older grant in any manner affecting the property: 
none which included it even within its exterior bound- 
aries. Andon all the authorities this conclusion seems 
to be correct. 


Tesch mecher Vs. Thompson and Ward vs. Muljord may 
be accepted as authority for the proposition that the 
Mexican Government could, and sometimes did make 
grants covering the salt marsh lying between the high 
lands and the seashore—the lands between the high- 
water mark of extraordinary tides at the full of the moon, 


or spring tides, and the ordinary high-water mark of 


the tides in their daily ebb and flow: and even some- 
times extended the grant below ordinary high-wate 


mark: but that fact does not prove that she could or ever 


did make grants of lands Iving on the seashore, /e/o 


bhi ordinary high-water ppeeeel of th, daly chi, ctjpuel thew of 


the tides, within the boundaries of a pueblo. In Peopl 
vs. Sen Freneiseo the Court says: ‘* No authority has 
‘ been cited in support of the statement that, by thie 
‘* law of Mexico, tide lands could not be included within 
“ pueblo lands.” That may have been true, but the 
Court failed to mark the distinction between ‘tide 
lands ” and ‘* seashore; between lands made productive 
by the occasional overflow of the tides and lands made 
barren by the regular and daily overflow thereof. Of 
the one it had before it two examples of the fact, estab- 
lished by decree of the Federal courts, that the Mexican 
Government could and sometimes did grant them: of 
the other no example has ever been furnished where the 
Government made such a grant. That it did not make 
a grant of such lands in this case is attested by the de- 
cree of confirmation. In support of the proposition 
that a pueblo could not own land below ordinary high- 
water mark, the Court was then cited to, and we again 
cite, Dwinelle’s Colonial History of San Francisco, 
addend. 42: Wheeler's Land Titles of San Francisco, 
13: Civ. Code of Mexico, art. 802; Domat, book 7, tit. 
8S, Sec. 1, Art, 1; Hall’s Mexican Law, Sec. 1466; Ver 


ee eae - ——- 


i 


Orvleaas Vs. Cnsited State x, 1) Pet., Hiv: Mayor Ve. Maye 
wow, | Mart., POG: Milne vs. Grrodeau, 12 La., d24. 

There being no grant to which the rights of the State 
were subordinate, and to the settlement of which the 
rights of the State were postponed, she became vested 
with the tithe Immediately upon her admission into the 
Union. Thereafter there was no power in the Govern- 
nient of the United States to make a grant of the land, 
and the act of its ministerial officers im including it 
within the survey and patent of a grant theretofore 
miuwdle was In excess of their jurisdiction, in violation of 
the decree of confirmation and void. The patent, so 
fur as these lands were concerned, was in effect but the 
execution of the decree of confirmation. (Uo uéted Slates 
vs. Minor, 114 UL S., 242.) “ When a deeree gives the 
* boundaries of a tract to which the claim is confirmed 
‘with precision, and has become final, it is conclusive 

hot only on the question of title, but also as to the 
‘boundaries whieh it specifies.” (United States vs. 
Heaneock, 135 UL S., 196.) And it was the duty of the 
surveyor in making survey of the claim finally confirmed 
to ** follow the decree of confirmation as closely as prac- 
‘ticable, whenever fand wherever] such decree desie- 

nates the specific boundaries of the claim.” (Id. and 
sec. 7 of the Act of Congress of July 1, IS64—15 Stat., 
od. ) 

Surely, if a ministerial officer, in executing a decree 
Which fixes specific boundaries, includes land excluded 
by the decree from those botindaries, his act can have 
no foree or validity as a conveyance, and especially so 
if the party executing the conveyance has no title. 

As In Jones vs. Martin (13 Sawyer, 317), so here; the 
meander line down the coast was necessary for the pur- 
pose of ascertaining quantity, ‘Sbut when done, it was 
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** the shore line as fixed by nature, and shown upon the 
‘ ground, and not the meander Jine as run by the sur- 
‘ veyor, that determined the boundary of the grant.” 

But there is still another aspeet in whieh this case 
may be viewed. We have spoken of the rights of this 
pueblo as a pre-existing title. 

That pre-existing title was never a fee, under the 
Mexican law. <A grant to a pueblo was not ‘ta private 
land grant”? in the sense which took title out of the 
State. It was the mere vesting In the pueblo, il politi- 
cal subdivision of the State, of the «se of the land in 
trust for the benefit of the Inhabitants thereof, and with 
power, as the representative of the State, to make grants 
which should vest title in’ private ownership, of selves, 
or house lots, and svertes, ov sowing lots, to settlers: the 


remainder to remain vacant, to the end that gifts thereof 


might be made to new settlers. These grants, as they 
are generally called, did not deprive the State itself at 
uny subsequent period of making what are technically 
denominated ‘* private land grants,” vesting tithe im 
natural persons, of any portion of the lands lying within 
the four leagues of the pueblo which had not already 
passed into private ownership; and this power on the 
part of the State was not unfrequently used. It was 
notably so used in several instances within the pueblo 
of San Francisco, and the grants so made by the State 
within the pueblo have been recognized and confirmed. 
And as hereinbefore shown, the power of the puchlo to 
make grants that should vest title in private ownership, 
unlike that of the State, did not extend to that of mak- 
ing grants upon the sea shore. The fee of all the land 
(which had not passed into private ownership) remained 
always in the Government, and that upon the sea shore 
Was unineumbered by the trust or power conferred upon 


the pueblo. The result was that upon the conquest all 
the property upon this peninsula which had not already 
passed into private ownership became part of the public 
domain of the United States, and subject to the same 
laws as affected other portions of the public domain. 

jut in executing or carrying out the provisions of the 
treaty of Guadalupe Hidalgo, our Government added 
the features of our own townsite laws, and saw fit to vest 
in the successor of the pueblo the fee of that, over which, 
before, the pueblo had exercised power only as the agent 
of the sovereign. The land thus became subject to the 
combined trusts created by the Mexican law relating to 
pueblos and the American law relating to townsites. In 
this sense, and this only, the patent from the United 
States became a grant; but as such it could convey noth- 
ing which had at the conquest become a part of the 
public domain, unincumbered with the trust resting in 
the pueblo. The premises being a portion of the public 
domain, unincumbered by said trust, the title thereto, 
in accordance with the laws of the United States, passed 
out of the Federal Government before the making of 
the patent. 

It is claimed on behalf of appellant that yuautity was 
the controlling clement in the decree of confirmation. 
It is enough to say that while quantity was required, 
and the claimant was entitled to quantity, it was no 
more controlling than the natural boundaries on the 
north, cast and west fixed by the decree, and the decree 
itself gave leave to go south for quantity. But it did 
not give leave to go north, east or west for quantity, 
even if the Government had possessed lands of its own 
in those directions which it had power to appropriate to 
make up quantity. 

In view of what was said in the former opinion, which 


this is not intended either to supersede or modify, but 
merely to supplement, it does not seem necessary to 
further extend this discussion. After a careful review 
of all the authorities cited and arguments made, we still 
adhere to the conclusion reached in said former opinion 
in bank, that the judgment of the Court below must be 
affirmed, 
So ordered, KON, J. 


We concur: 
SITARPSTIEIN, J. 
PATERSON. J. 


CONCURRING OPINION, 


Ix Bank. By Thorntrox, J. 

In whatever point of view this case may be regarded, 
| am of opinion that the evidence was admissible to show 
that the land in controversy was situated below the or- 
dinary high-water mark of the Bay of San Francisco, 
as it existed on the 7th day of July, 1546. 

Whatever the right of the pueblo was to the land, for 
which confirmation was sought by the City of San Fran- 
cisco, was never held to extend below the ordinary high- 
water mark of the bay. It was so adjudged by the 
decree of confirmation entered in May, 1865. The Act 
of Congress of Mareh 8, 1865, ratified the decree as it 
was made and entered, 

If there was no judicial determination binding on the 
State fixing a different boundary from that of high-water 
mark as determined hy the deeree, the evidence above 
referred to in my judgment was clearly admissible. As 
the decree adjudges lo the city nothing bevond lhivh- 
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water mark, evidence was admissible to locate this 
line so aus to show that the land sued for was outside of 
that line. 

ln my opinion the patent which sets forth the decree 
shows no different determination as to this line from 
that set forth in the decree itself. The patent shows the 
only other determination insisted on: and this, when 
rightly construed, does not vary from the decree. To 
rightly construe the patent, the whole of it must be 
taken into view, and regarding all its parts, high-water 
mark should be held to be the controlling call to which 
course and distance must vield. The patent is but the 
execution of the deeree. (Uusted Stales vs. Minor, 114 
Ul S. Reps., 241-42.) The survey and the patent are 
made to carry out its provisions. The maxim that pub- 
lic officers are presumed to do their duty comes in aid of 
the view that the line of high-water mark is the con- 
trolling call. The officers who made the survey and 
issued the patent should not be presumed to have gone 
beyond the decree which they were to carry out, if it 
ean be justly held that their acts show that they are con- 
sistent with its requirements. (See More vs. Massie, 
B34 Cal., 452-456, and Jowes vs. Martin, 13 Saw. Cir. Ct. 
Reps., 317.) 

l adhere to my concurrence in the opinion of Justice 
Paterson, delivered on the previous hearing of this case, 
and will add that [perceive nothing in the opinion of 
Justice Fox inconsistent with the opinion of Justice 
Paterson. With these views | must hold that the judg- 
ment should lye aflirmed, 


THORNTON, J. 


me 
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DISSENTING OPINION, 


I dissent. I] could not express my views of the ques- 
tion involyed in an original opinion ils satisfactorily lo 
myself, and certainly not as satisfactorily to others, as 
they are expressed in the deliberate opinion of this 
Court delivered by Mr. Justice MeKinstry in the recent 
case of People vs. San Francisco, 75 Cal., OSS. The rea- 
soning of that opinion and the authorities therein cited 
are, to my mind, unanswerable and conclusive. It is 
sald that in that opinion the Court was net happy in 
its selection of authorities, and that it ought to have 
heen controlled by Doolan vs. Care (125 UL S.), Weight 
Vs. Rosebery (121 0. . and Saelleug Conve. Ne wep (104 
ULS., Otto). But it happens that all the authorities 
cited in People Vs. Sav Francisco dealt with tlhe ve | pial- 
ters duvolved in this case—that is, with rights claimed 
under Mexican grants, with the conclusiveness of United 
States surveys and patents in such cases,and with powers 
exercised under the Act of Mareh 3, 1S51, and subse- 
quent Acts to ascertain and settle such claims in the 
State of California. On the other hand, Poolauw vs. 
Corr merely decides that the United States Land Depart- 
ment has no power to issue a patent to a railroad com- 
pany for land as ‘‘ public land,” whieh les within a 
Mexican grant. Wright vs. Rosebery merely decides that 
When land has been segregated and identified as swamp 
land a United States patent issued for it afterward ts 
worthless: and us to Swelling Company vs. We tpt, if 
merely holds that a patent to a mining claim cannot be 
attacked collaterally in a court of law. 1 cannot possi- 
bly see how any of these cases have any bearing what- 
ever on the pewer of the United States Government 
under the treaty with the Mexiean Government to deter- 
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mine the rights of land chiutmants under the latter CGoy- 
ernment by any methods, and through any tribunals 
Which she ray Clioose to adopt for that PUPpose, As to 
any rights which the State ef California had at the time 
of that treaty, it is suflicient to say that she had not 
then been born, 

Moreover, the case of People vs. Sau Brancesco Was de- 
cided after the fullest argument and consideration, 
having been heard twice, and as it established a rule of 
property, it is a case to which, ino omy judgment, the 
rule of steve deeises should be strictly applied. T think, 
therefore, that the Judgement in the ease at bar should 
he reversed, 


MePARLAND, J. 


We coneur in the dissenting opinion of Justice 
Mebarhund: 
DLATTY, C. J., 
WORKS, J. 
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THOMAS KNIGHT, 
Plaintiff in Error, 


THE UNITED LAND ASSO. 
CIATION et at.. 


Defendants in krror. 


Brief for Defendants in Error by Mr. Galpin 
Supplemental to that of Mr. Fox. 


STATEMENT. 


The Premises are in fact Below and Outside of 
the Line of High Tide. 


The action being ejectment, and the plaintitf below 
having put in evidence a title derived from the State 
ot California, proceeded to locate the premises on the 


surface of the earth. 
Plaintiff proved by oral and documentary evidence, 


maps, official and unofficial, surveys, public and pri- 


vate, all of them of earlier origin and date than the 
survey in the patent afterwards ottered by defendant 
below, that the /ocws 2z guo was below ordinary high- 
water mark as the same existed at the conquest. 
High-water mark is not difficult to fix owing to the 
fact that the tide rises in the center of the bay of San 
l‘rancisco to the same height that it did in July, 1846: 
and by running levels, surveyors can establish with 
mathematical certainty that any given point was then 
above or below that surface of the tide. In fact all 
the official surveys of the streets of the city locate the 
corners at so much above * dase,’ which is the line of 
hich tide established and permanently marked at the 
water front. 
»* Whatever the proof, whether easy or difficult, mat- 
ters not. When oftered it was admissible, and it es- 


tablished the location. It proved that the /ocus 7x gue 


was outside of the land contirmed under the treaty of 


Guadalupe Hidalyo to the Mexican Citizen, the City of 


San Francisco. Being below the line of high tide that 
land did not belong to the United States. but to the 


State by virtue of her sovereignty. 


The City had no Claim below the Line of High 
Tide. 


That the /ocus cx quo was not within the land which 


belonged to the city, is apparent from the decree of 


the United States Circuit Court in the case of the City 


of San [Trancisco 7. the United States. made by Mr 
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Justice Field and tound at page 12, fol. 22, of the tran- 
script: 

* The land of which confirmation is made is a tract 
situated within the County of San Francisco, and em- 
bracing so much of the extreme upper portion of the 
peninsula above high-water mark (as the same existed 
at the date of the conquest of the country, viz: 7th of 
July, 1846), in which the City of San Francisco is situ- 
ated, as will contain an area of four square leagues. * 

* * said tract being bounded on the north and 
east by the Bay of San Francisco, west by the Pacttic 
Ocean, and on the south by a due east and west line 
drawn so as to include the area atoresaid. 


The Legislative and Judicial History of the Line 
of High Tide as the Boundary to State and City. 
The City of San Francisco has never asserted any 
rights below high-water mark until {within a very tew 
years. On the contrary, as early as June, 1855, she 
passed the Van Ness ordinance whereby the Common 
Council declared in the first section thereof: “It shall 
be the duty of the Mayor to enter at the proper Land 
Office of the United States, at the minimum price, all 
the lands above the natural high-water mark of the 
Bay of San Francisco at the time of the adimitsston of 
California trto the Union as a State, situated within 
the corporate limits of the City, NXC.. NC., lor the use. 
benetit and behoot of the occupants or possessors there: 
of, according to their respective interests. — 
By Sec. 10: ** Application shall be made to the 


Legislature to contirm and ratify this ordinance and to 


4 
Congress to relinquish all right and title of the United 
States to said lands for the uses and purposes herein- 
before specified.” 

Action of State. 

The State also asserted her title up to the line of 
high tide, by the Act ratifying the above ordinance, 
passed March «1, 1858, Stat. Cal., 1858, p. 52, for she 
therein declared that * the land extered on or to be en- 
tered in the United States Land Office, 7x pursuance 
of section one of the first recited of said ordinances, in 
trust, shall pass and inure to and be deemed to have 
immediately vested in the occupants thereof, &c., &c. 

Sec. 2. “ Provided, that nothing in this act shall be 
so construed as to * * * affect or release to said 
City and County axy f2tle this State has or may have 
fo any lands in said City and County.” Stat. Cal. 
1858, p. 56. 

Action of Congress. 

On July tst, 1864, Congress, in accordance with the 
statement in the ordinance, relinquished and granted 
all the right and title of the United States to the lands 
‘within the corporate limits of the City as defined in 
the Act of April 15th, 1851, * * * for the uses 
and purposes specified in the ordinances of said City, 
ratified by the Act of Legislature of said State, ap- 
proved March 11, 1858.” 

By the Act of March 8, 1866, Congress relinquisized 
and granted to the City of San Francisco “all the 


right. title and interest of the United States to the 


~ 


d 


land * * * confirmed to the City of San Fran. 
cisco by the decree of the Circuit Court of the United 
States, entered May 18, 1865.” 


14 Stat. at Large, p. 4. 


The City, State and United States thus fixed the 
line of high tide of 1846 as the boundary between the 
State and City; and the State asserted her title below 
that line in the following Statutes. 

“ To authorize the Governor of the State to convey 
certain property in the City and County of San Fran 
cisco to the United States.’ 

Stat. Cal. 1854, p, 14o. 


* Providing for sale of property of State within 


water line front of City. 


a 
Ce tyr 
— 
-}. 
oO 


Stat. Cal., 18 
Stat. Cal., 1858, 323. 
Stat. Cal.. 1863, 463. 
Declaring Mission Creek navigable. 
Stat. Cal., 1854, 18. 
‘Commissioners to take charge ot tide lands.” 
Stat. Cal., 1867, 717. 
Stat. Cal., 1869, 541. 
Stat. Cal., 1873-4, 858. 
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The Supreme Court of this State has always steadily 
adhered to this line in its decisions: That the land 
below high tide along city front belonged to the State 
was recognized in the following cases: 

Chappin 7. Bourne, 8 Cal., 294. 
Guy. 7. Hemance, 5 Cal., 73. 
People 7 Klumpke, 41 Cal., 263, 
Le Roy v. Dunkerly, 54 Cal., 452. 


Karish 7. Coon, 40 Cal., 33. 


In accordance with the universal opinion at that time 
of the bench and bar of this State, guided by _ his 
knowledge of prior ordinances of the City, Statutes of 
the State, the Act of Congress of 1564, and your own 
repeated decisions and those of the State Courts (that 
land below the line of ordinary high water mark be- 
longed to the State) the most accomplished and able 
jurist of this coast, the most exact thinker, the most 
precise and lucid expresser of his thought, Mr. Justice 
Field, in the decree dated in May, 1865 (City of 
S. F.z. United States), gave the specific boundaries of 
the land confirmed, in language which, while it betrayed 
the parentage of his thought in the Van Ness ordi- 
nance, expressed that thought in words which can 
never be warped or twisted to mean aught else than 
what he said, “the land of which confirmation its 
made is a tract situated * * * and embracing so 
much of theextreme upper end of -the peninsula adove 
high water mark as the sane existed at the date of the 


conquest, etc.’ ere we have judicial ratification of 


ws 


~ 


the boundary line specified in the ordinance, ratified in 
State Statutes. confirmed by Act of Congress, and in 
all respects consistent with repeated decisions of your- 
selves and the Supreme Court of California. 

Thenceforth there was no room for doubt, had any 
existed; the common boundary of the two titles was 
undisputed; men bought and sold and hypothecated 
titles of State and City, knowing well the exact bound- 
ary of each. 

The line of high tide had been carefully surveyed 
and plotted, and the official maps of it are to-day 
found in the archives of the City. No searcher even. 
of those days, was in doubt as to the validity of the 
State title below high water mark, and of the City 
title above it. 

In the State Court this line of demarcation was 
steadily adhered to down to and including the present 
case, with one excepuon only. 

In the Circuit Court of the United States, however, 
in «878, and in the case of Tripp «. Spring (5 Sawyer, 
209) the Court appears to have decided that the line 
of high tide ought to be run across the mouth of Mis- 
sion Bay; not because the line is there, but because in 
making what is called the red line map the makers 
thereof drew the red line across the mouth of that estu- 
ary; but wherever the proofs in Tripp @. Spring estab- 
lished the line to be, it is certain that the proofs in this 
case determine, that the decas 7 guo was below the 
surface of ordinary high water in 1846. The present 


case was not finally disposed of in the Supreme Court 


week 


* ane ; tie # y? —2 
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of California until it had been thrice argued and twice 
decided. On the argument numerous counse! ap- 
peared for the defendant and briefs upon briefs were 
filed. Unless the State Court is unmistakably wrong 
we suppose the judgment will stand. <A_ reversal 
would be a public calamity. | 
Notwithstanding the declaration in Tripp 7. Spring, 
p. 215, “that any patent of the United States which 
may hereafter be issued to the Cityfrom the Land De- 
partment at Washington could neither add nor take 
from the title already vested in the City and those 
claiming under it; the Commissioner of the Gen- 
eral Land Office in November, 1878, placidly pursued 
the specific boundary of the line of high tide in 1846, 
as given in the decree; being compelled so to do, as 
were the surveyors, by their oaths of office and by the 
direction of the Act of Congress of July tst, 1864, 
Section 7, ‘“‘An Act to expedite the settlement of 
titles to lands in the State of Califorma.” This sur- 
vey, approved by the Commissioner of the Gen- 
eral Land Office in the opinion delivered Novem- 
ber 1ith, 1878, was subsequently disapproved by 
Secretary Teller, who ordered the line to be run in 
accordance with the views expressed tn Tripp 7. Spring, 
and it was run without reference to the line of high 


tide. 
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The plaintitt below relies on the following 


POINTS. 
I. 

The political department of the Government known 
as the Department of the Interior has no power to 
carry into effect the provisions of the Treaty of Guad- 
alupe Hidalgo, except in so far as that power is con- 
ferred by Acts of Congress. No power in that regard 
is given save by the Act of March 3, 1851, relative to 
settlement of private land claims and the Acts amend- 
atory thereof. 

9 Stat. U. S., 631. 
13 Seat. U. S., p. 332, §7. 


14 Stat. U.S., p. 218. 


I]. 

The Department of the Interior is not authorized to 
order a patent tor land to any Mexican citizen or his 
successors in interest, in satisfaction of the treaty, ex- 
cept of land that has first been confirmed to that citi- 
zen by the judicial tribunals appointed by Congress to 
ascertain and settle private land claims arising under 
the Treaty. 

I} I. 

Where a tract of land limited by specific boundaries 
has been so confirmed by the judicial tribunals author- 
ized by Congress. a patent which includes lands (not 
public lands of the United States) outside of the 
boundaries given in the decree, does not operate to 


pass title to such outside lands. 
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IV. 

The patent is presumptive and persuasive evidence 
that its courses and distances do follow the specific 
boundary of the decree; but it is not conclusive. 

The contestant in ejectment may prove to the trial 
Court if he can, that the officer has exceeded his juris- 
diction; and that the land included in the patent is in 
truth outside of the grant confirmed, and, therefore, 
outside the conveying power. 

To deny this is to assert simply that the Depart- 
ment of the Interior, without authority to adjudicate 
upon what land shall be confirmed or conveyed, may 
issue a patent to land not confirmed; and the convey- 
ance passes title to the outside land, until and unless 
the party affected by the overlap shall bring suit to 
cancel that part of the description and reform the pat- 
ent. Thatis to say, a patent to land outside of the 
jurisdiction of the officer, conclusively proves that the 
land is within it. So that if the decree confirms the 
Peninsula of San Francisco, the Land Office may pat- 
ent the City of Oakland, and the patent passes the 
title to the land in the later city! If this be so, the 
patent becomes more potent than the decree, and the 


Court becomes an appendage of the Land Office. 


\V. 
If the Court has confirmed a Spanish grant for a 
certain number of leagues to be located within certain 
larver exterior boundaries, (as has often occurred in 


this State,) the Court by its decree has confirmed the 


1] 


vrant to every part of the land up to the exterior bound- 
aries and the whole of that land is placed within the 
jurisdiction of the land office, for the purpose of sur- 
veying and patenting the number of acres allotted to 
the claimant. This duty although in a measure judicial 
(where no restriction of specific boundaries is con. 
tained in the decree) is chiefly ministerial, and may be 
exercised anywhere within the exterior boundaries. 

It results that so long as the survey and the patent 
are restricted to land within the exterior boundaries, 
the land is within the conveying power of the officer, 
It has been placed within his grasp by the decree of the 
Court. 

V1. 

But it a river, the sharp crest of a mountain ridge, 
or the overflowing surface of the bay impinging on 
the shore, defines the exterior boundary of the grant 
and the decree allots to the claimant, for instance, four 
square leagues in a square form lying next north and 
west of the specific boundary, and the surveyor 
chooses to patent land outside of the exterior bound- 
ary, and south and east of it, the land so patented, not 
being public land of the United States and uncon- 
firmed to the claimant, is not within the conveying 
power of the officer 

Such is precisely this case; the land contirmed was 
no more than ** so much of the extreme upper portion 
of the peninsula” “above ordinary high water mark, 
and within an east and west, southern boundary line 


“as will contain” four leagues. 
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The Surveyor knowingly and remonstrating. was 
compelled by order of the Secretary of the Interior, to 
cross this line and go ezfstde of the exterior boundary 
of the land confirmed. The patent covered land 
which had not been the property of the United States 
after the admission of California into the Union in 
September, 1850. | 

VI. 

Nor is it any answer to say that notwithstanding the 
admission of California into the Union, she did not 
take this property discharged of the right of the Gov- 
ernment to use it, if necessary, in liquidation of the 


obligations of the Treaty. Grant that this was so; still 


California did take the fee without grant and without 


patent, by virtue of her sovereignty, in September. 
1850, subject to the right of the Government to take 
it from her for the purposes aforesaid. But the Gov- 
ernment has not required it for that purpose; on the 
contrary, the decree of confirmation etfectuaily removed 
that lien from the title of the State. I[t results that 
land below high tide was not within the conveying 
power of the Land Department, and the title of the 


State was not affected by the patent. 


VU. 

[t will be said, “ that the specific line of * high-water 
mark’ yields to the more general description of * the 
Bay. That, according to all the principles of map- 
makiny, a bay takes the contour line of the coast, and 


that as the land is designated as lying between the 


ocean and the bay, the more general description of 
‘the Bay’ controls the words ‘embracing so much 


of the extreme upper portion of the peninsula above 


high-water niark, Cre., on which the City of San Fran- 


cisco is situated, as will contain, &c., that the shore 
line of the bay does not follow the line of high tide; 
and the latter is to be abandoned. 

It is manifest from the decree that the words 
“ocean and ‘bay are words of general description. 
The shores of each are described by the “line of or- 
dinary high tide.” There is no such thing possible as 
bay shore line visibie under water. The result of this 
interpretation is, that the spetific boundary of the line 
of high tide is eliminated whenever the surveyor 
chooses to depart from it. If such a construction ts 
admissible a/ exe point, it ts of necessity at all others. 

He may run anywhere from point lo point and fren 
headland to headland, and include the land of the 
State wherever he is disposed se to de. The result 
would be, possibly, that he would touch the line of high 
tide only at the extreme points which jutted into the 
sea, commencing at the Presidio and ending at the 
Potrero. 

fle could have disturbed the title to the water front 
of the city. An unknown, invisible and shifting bound- 
ary of a contour line which may be run this way a mile 
or two, or that way a mile or two. at the caprice of 
the surveyor, was not a desirable boundary tor the 


city; and none such was then intended. 
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The real and only question presented by this Record 
is as to the exclusive and conclusive evidence of the 
Patent. When the Plaintiff in Ejectment has located 
his land beyond the specific boundary given in the de- 
cree by evidence unassailed, does a Patent to land 
unconfirmed tothe claimant override all contrary proof, 
and conclusively establish that this Patent is valid out- 
side the boundaries of the decree. and that this land 
was confirmed to the claimant ? 

Respectfully submitted, 
PHiLIP G. GALPIN, 


Oct. 10, 1891. Attorney for Defendants in Error. 


